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eighteen liuiidred and fifty-six. The constantly Jnorcasiug 
demand for the work is the best evidence of its estimation by 
the learned profession. In the preparation of this edition sev- 
eral lyindred cases have been added, and some new sections 
‘written. The present state of the law rhy^uires little addition 
to be made to the earhe^chapters, but the chapter on Innkeep- 
ers and Carriers has received spi'ciai attention, and to it the 
English Carriers’ Act and the Railway and Canal Traffic Act 
have been added, with notes to the decisions thereon, to the 
present time. The new matter, except mere names of cases* is 
generally inclosed in brackets, thus [ ], to distinguish it from 
•the original text. 
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■ Boston, January 1, 1863. 




(PREFACE, 


The following work has been prepared in the discharge of a 
part of the duties belonging to the chair* of the Dane Profes- 
sorship of Law in Harvard University. The Essay of iBir Wil- 
liam Joqes on the same subject is in the hands of every scholar 
and jurist, and deserves great praise for its elegant diction, its 
variotis research, and its abundant learning. Still it is but a 
mere outline ; and it must be admitted t(H)e very imperfect in 
its details, and occas%si\ally quite erroneous in its principles. 
The author was (as every one perceives) debjily versed in the 
juridical antiquities of ancient and modern nations, and he 
indulged himself in a not unbecoming admiration and rever- 
ence of the Civil Law.^ He has everywhere manifested an 
extreme solicitude to make ^he •principles of this branch of juris- 
prudence, as administered at Rome, appear in harmony with 
the common law, as administered in Westminster Hall. And 
this circumstance appears sometimes to have misled his judg- 
ment, and sometimes to have disturbed the clearness of his 
reasoning. For the other defects of his work a still more / 
satisfactory^ apology may be found in the actual state of the. • 
English Law of Bailments at the* time when he wrote his* 
Essay. Few and scanty were the materials which could be 
gathered from any other sources than the jurisprudence of Con- 
tinental Europe. Lord*i^olt’8 celebrated judgment in the case 
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of CQgg$ V. Bernaali^ eonstitatcd at that period almoet the only* 
attempt to arrange the principles* of the Law of Bailments in a 
scientific order. It was a prodigious effort, in which, however, 
he was greatly assisted* by Bracton, and still more by the Civil 
Law, from which Bracton had drawn his own materials. In 
the Commcnt|Lries of Sir William Blackstoiic the title of Bail- 
ments occupies little* liiore thaii two pages; and even these 
contain some incorrect *Btatcinents. Yet tne Law of Bailments 
is of vital importance in a large class' of commercial trans- 
actions. 

Sir William Jones, if noi the first, was at .any rate among 
the first to call the a^jkontloii of English lawyers to the extraor- 
dinary merit of the treatises of Pothier upon the principal 
branches 6f Commercial Law. Nor is his eulogy upon this great 
man, warm and vigorous as it is, too strongly coloreA Few 
works have ever appeared in the jurisprudence of any country, 
in which the qualitie^of luminous method, apposite examples, 
and a clear, manly style,” arc more perfectly exhibited, than 
they are in the writings of Pothier. 

But while a just •commendation is given to' this eminent 
jurist, it should not be forgotten, that an equally high tribute is 
due to his predecessor and real master, Monsieur Domat, whose 
work, entitled “ The Civil Law in its Natural Order,” consider- 
ing the age and the circiimstunees which it was written, is a 
truly wonderful performance, llis method is excellent, and his 
matter clear, exact, and comprehensive. Pothier and other 
Cohtinental jurists have drawn largely upon him to assist their 
own labors. 

My design in the present Commentaries has been,, to present 
(t systematical view of the whole of the Common Law in rela- 
tion to Bailments, and to illustrate it by, and throughout com- 

» • 


^ 2 Ld. Baym. B. 9QI&*. 
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para it with, the Civil Law, and the modem jurispradence of 
some of the principal nations of Continental Europe. I have 
treated every branch of the subject (at the hazard of some rape* 
titions) as a distinct and independent subject; believipg, that, 
for elementary instruction, such a -course would be found more 
convenient as well as more satisfactory, than the common 
method of reference tc^ other heads. In this, as'well ^ in many 
other respects, I have availed myself of the example of Pothier 
and Domat. I have ntft scrupled & follow in a great measure 
the method and arrangement/of these authorfi; and I have, 
endeavored to incorporate into my text almost every position 
to be found in their treatises, which could, be of the slightest 
use, either in a practical or a theoretical view, to ar student of 
the Common Law; so that the reader, if ho is disinclined to 
go over the pages of those authors, will, I trust, find at hand 
whatever is generally valuable in their collective labors. I 
have, in like manner, availed myself of the writings of other 
distinguished civilians and commentators on ^e Civil Law,%s 
far as, their labors appeared to me to afford any new lights in 
the exposition 6f my subject. 

Perhaps some apology may be thought necessary for my 
having, in a treatise on the English Law of Bailments, bor* 
rowed so largely firom <foreign sources. My reasons are as. 
follows:— In the first places the learned founder of the Dane 
Ptofessorship, with that spirit of professional liberality which 
■has always characterized lum, suggested to me at an early 
period, the propriety of my presenting, in all my labors upon 
commercial law, some view of the corresponding portions of 
commercial jurisprudence of ^ntinental Europe. To advice 
so given it was impossible not to listen with* the utmost 
respect; and the wisdom of it has appeared more and nfora 
strongly to my mij^d, as it has been contemplated ift a|^ its 
bearings. .In the next place, I have long entertained the beli^, 
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that an enlarged* acquaintance with the Continental jurispra** 
dence, £bid especially with that of France, would furnish the 
n^st solid means of improvement of Commercial Law, it 
now or hereafter friay be, administered in America. Mr. 
Chancellor Kent has already* led the way in this noble career;^ 
and has, by an incoipc^ation of some of the best principles of 
the foreign law into ours, infused into it|a more benign equity, 
as well as a more persuasive cogency and spirit. ThfC English 
common lawyers (it must be •acknowledged with deep regret) 
have hitherto generally exhibited an extraordinary indifTercnce 
to the study of foreign jurisprudence. Doctor Sirahan, in the 
Preface to his translation of Domat, has spoken on this subject 
in language of sueh freedom and force, as entitle it to respect. 
I know not whether one ought to be most struck with the 
dalmncss of its rebuke, or with the mortifying severity of^its 
truth. I was surprised,” says he, to find, in a country ( Eng- 
land) where all arts and sciences do fiourish and meet with the 
^eatest enCourf^gement, that one of the noblest of the human 
sciences, and wjiich contributes the most to cultivate the mind, 
and improve the reason of man, as that of the Civil Law does, 
should be so much disregarded, and meet with so little encour- 
agerrnnit. • And 1 observed, tiiat the little regard, which has of 
late years been shown in this kingdom to the study thereof, has 
been in a great measure owing Ao the want of a due knowl- 
edge of it, and to the being altogether unacquainted wifh the 
beauties and excellences thereof; which arc only known to U 
few gentlemen who have devoted themselves to that profession ; 
others, who arc perfect strangers to that law, being under a 
false persuasion •that it contaiiia nothing but what is foreign to 
our laws and customs. Whereas, when they come to know 
that the body of the Civil Law, besides the laws peculiar to 




1 1 Kent, Comm. § 23, pAsi, et seq. 
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liie Commonwealth of Borne, which are there collected, coo- 
tains likewise the general principles of natuial reason and 
equity, which are the fundamental rules of justice in all 
engagements and transactions between man and man, and 
which are to be found nowhere else in such a large extent as 
in the body of the Ci^il Law, they will^sbon be sensible of the 
infinite value of so gvat a trodsiire,” Such jls tb® language 
used by an English civilian rnOrc. ihan a cedtury ago. It is 
lamentable to say, that it may fie, applied^ with but little miti- 
gation, to the general state of the profession of the Common 
Law in our day.^ 

Th(‘re is a remarkable difference, in thcmanncr*of treating 
juridical subjects, between the foreign and the EngHsk'-jnrists. 
The former almost universally discuss every subject with an 
elaborate theoretical fulness and accuracy, and ascend to the 
elementary principles of each particular branch of the science. 
The latter, with few excerptions, write Practic^al^Veatises, which 
contain little more than a collection of the principles laid down 
in the adjudged cases, with scarcely an atteiqpt to illustrate 
them by any general reasoning, or even to follow them out into 
collatcral.conscquence«'. In short, these treatises arc but little 
more than full Indexes to the Reports, arranged under appVopri- 
ate heads ; and the materials are often tied together by very 
slender threads of connection. Tliey arc better adapted for 
those to whom the science is familiar, than to instruct others 
in it& elements. It appears to me, that the union of the two 
plans would be a great improvement in our law treatises ; and 
would afford no inconsiderable assistance to students in mas- 
tering the higher branches of their profession. 


^ I take greilt pleasure in referring the reader to an excellent article on the 
Civil Law, published in **The American Jurist ** for Jnly, 1829, p. 89, , 

It is written with all the soun^ judgment and practical sense of its learned 
author. 
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Jin the present :^ork I do not pretend, in any suitable manner^ 
to have^ accomplished such a plaibasls here proposed. More 
learning and more leisure than are within my reach are requi- 
site for such a task. *1 have, however, endeavored to bring 
together the products of my o>vn imperfect studies. As the 
work is principally designed for students^ J have not hesitated 
to repeat thje same train of rehrark, whenever from a new col^ 
hection, it might' be useful to explain a difficulty, or to illustrate 
a new position or authority. . .1 have also availed myself, occa- 
sionally, of the freedom* belonging to a commentator, to express 
a doubt or to deny a doctrine. But *I have rarely done so, 
elccept when the .point has been purely speculative, or the 
common-law authorities justified me in the suggestion. What- 
ever is in this respect propounded, is to be considered submitted 
to the judgment of the" reader, as matter worthy of further 
examination. If I have done any thing to lighten the labors of 
any ingenuous ;^outh, who are struggling for distinction, or to 
attract abler minds, to a more profound investigation of this 
branch of Contrajcts, I shall reap all the rewards which, beyond 
the mere fulfilment of duty, I have ever proposed to myself. I 
throw myself on the candor of a profession, from which I have 
.unifojmly received indulgence ; and ofier these Commentaries 
to the public in that spirit of subdued confidence, which'invites 
examination, and, at the same time, is not unconscious of the 
real difficulties with which a- work of this nature is attended. 
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COMMENTARIES 


ON THE 


LAW OF BAILMENTS. 


CILAl’TUK I, 

ON BAILMENTS IN (3ENKUAL. 

Sect, The Law of Bailniiaits 1 h‘s at llic foniulation of 
many c*omnn'r<*ial oontracis, and Ihoroforn is cniiilcd to roceivo 
a divstinct and independent consideration. It i.s‘*of perpetual, 
althougli tacit, reference in the law of shipping and factorage; 
and a just understanding of it seems preliminary to a full dis- 
cussion of those heads, as well as of many other important 
heads in <)ur jurisprudence. 

§ 2. The term, Bailment, jj? derived from the French word, 
baillcr^ which signifies to deliver.^ It is a compendious expres- 
sion to signify a contract resulting from delivery. Sir William 
Jones has defined bailment to be, “ A delivery of goods on *a 
condition expressed or implied, that they shall be restored by 
the bailee to the bailor, or according to his directions, as soon 
as the purpose for which they afe bailed shall be answered.” * 
He has again, in the closing summary of his Essay, defined it 
in language somewhat diflerent,- as “ A delivery of goods in 


^ 2 Black. Comm. 451 ; Jones on Bailm. 90. Scc^l Dane, Abr. ch. 17, art. 2. 
* Jones 4n Bailm. 1. 
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2 BAILMEITTS IN QBNKRAL. [OH. Xl 

trast, on a contlraot expressed or implied, that, the tnifet shall 
be duly executed, and th% goods redelivered, as soon as the 
time or use for vuhioh they were bailed shall have elapsed, 
or be performed.”^ Each of these definitions seems redun- 
dant and inaccurate, if it be the proper office of a definition 
to include those things only, which belong to the genus *or 
class. Both oj^ those definitions suppose,, that the goods are • 
to be* rc^^toxsji, redelivered. But in a bailment for sale, 
as in the case bf a consignment to a factor, no redelivery is 
contemplated .between the parties.^ *In some cases no use is 


' Jones on Bailm. 117. 

* Mr. Chancellor Kent, In his learned Commentaries, has expressed a doubt 
whether a consignment, to a factor constitutes a case of bailment; and he says, 
that, in ‘.the present work on bailments, the term is applied to cases in which 
no return, or delivery, or redelivery to the owner or his agent is coittcmplated. 
He then adds: ** But, I apprehend this is extending the definition of the term 
beyond the ordinary acceptation of it in the English law.” 2^ci^ Comm. 
Leet 40. I regret that 1 cannot concur in this opinion. Ac(9»nli^g both to 
Lord Holt and Sir William Jones, a consignment to a factor for sale falls within 
the meaning of the term, bailment ; and, indeed, it is difhcult to perceive why 
it should not, if a bailment be a delivery tor some special purpose!^ Lord Holt, 
in Coggs u. Bernard (2 Ld. Raym. 917, 918), in enumerating the various 
classes of bailments, says : “ As to the fifth sort of bailments, naftiely, a deliv- 
ery to carry, or otherwise manage for a reward to be paid to the bailee, these 
cases are of two sorts ; either a delivery to one that exercises a public employ- 
ment, or a deliveiy to a private person.” He then proepeds to state, that of 
the first sort is the case of a common- carrier, a common hoyman, a master of 
a ship, &c. Ho then adds : “ The second, sort are bailees, factors, and such like. 
And though a bailee is to have a reward for his management, yet he is only to 
do the best he can.' And if ho be robbed, &c., it is a good account. And the 
reason of his being a servant is not the thing ; for he is at a distance from his 
ilfaister, and acts at discretion, receiving rents and selling corn, &c.” And then, 
after [ftating the extent of his liability, he adds : *ffhe same law [is] of a fac- 
tor.** Sir William Jones, speaking upon the subject of the different degrees of 
diligence required of dificrent bailees, says : ‘‘ When a person, who, if he were 
wholly uninterested, would be a mandatary, undertakes for a reward to per- 
form any work, he must be considered as bound still more strongly to use a 
degree of diligence adequate to the performance of it, &c. This is ^e case of 
commissioners, factors, and bailiffs, when their undertaking lies in feasance, and 
not simply in custody.** Jones on Bailm. 98. Whether the delivery he for a 
reward, or without a rewM, for custody or /or feasance, makes no difference 
as to the.case being a bailment, and the persons to whom the delivery is made 
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contemfllated by the bailee ; in others, it is df the essence of 
the contract ; in some cases, time is material to terminate the 
contract; in others, time is necessary to give a new accessorial 
right. Mr. Justice Blackstone has defined a bailment to be, 
“ A delivery of goods in trust upon a contract expressed or 
implied, that the trust shall be fiiithfully executed on the part 
of the bailee;”^ and in another place, -as a “Delivery of 
goods to another person fora jKlrticular usc.”i -It /nay, per- 
haps, be doubted, whether (although generally true) a faithful 
execution (if by faithful be meant a conscientious diligence or 
faithfulness, adequate to a due .execution), or a. particular use 
(if by use be meant an actual right of user by the bailee), 
constitutes an essential or proper ingre^dient in all cases of bail- 
ment. Mr. Chancellor Kent, in liis excellent Commentaries,® 
has blended, in some measure, the definitions of .Jonhs and 
Blackstone. Without professing to entcT inlo a minute criti- 
cisin,'it may be said that a bailment is a delivery of a thing in 
trust for some special object or purpose, and upon a contract, 
expressed or implied, to conform to the obicct or imrpose of 
the trust.* . 


being bailees, in the 'strictest sense of the term. Indeed, persons, to whom 
goods are delivered for sale (as factors are), are constantly treated in the old 
books as bailees. Thus, in Roll. Abridg. Accompli 118, 1. 85, it is said: **If a 
. mail bail goods to another to sell, anil ho sells them accordingly, the bailor 
ought to charge him as bailee, and not as receiver.” So in 1 RoIL Abridg. 
Accompli 119, 1. 25, it is said : ** If a igan makes another the bailee of his wood, 
to put the same on sale, he ought to be charged as bailee, although he has not 
sold it.” S. P. Com. Dig. Accompt^ A .3 ; 41 Edw. 3, 3. [So, in a recent case, 
receiving goods from another, upon an agreement to sell and aedbunt for them 
to the owner, or to return them as good as when taken, with interest, has been 
4icld to be a bailment, antf not a sale. Morss v. Stone, 5 fiarbour. Supremo 
Ct (N. Y.) R. 516..] See also, Southcote’s ease, 4 Co. Rep. 83, 84; 1 Bell, 
Comm. § 202, '407, 408, 4th edit; 1 Bell, Comm. p. 259, 476, 5th edit; Ersk. 
Inst. B. 3, tit. 1, § 1*6, 17, 26 ; Id. tit 3, § 31 to 39 ; 1 Stair, Inst B. 1, tit 12, 
§1,9,19. 

^ 2 Black. Comm. 451. 

* 2 Blagk. Comm.*395. 

' 2 Kent, Comm. Lect 40, p. 558, 4th edit 

* The late Mr. Wallace of the Philadelphia Bar, in an able article in the 
American Jurist for January, 1837, vol. 16, p. 253 to 285, insists that the defi- 
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§ 3. Bailments, are properly divisible into three Iqvads. 1. 
Those, in which the trust is exclusively for the ^benefit of the 


nitions here given, asr well as those of Mr. Justice Blackftone and Sir William 
Jones are inaccurate in stating, that a bailment is a delivery upon a contract 
express or implied, because, in two classes of bailments, namely, mandates' and 
deposits, there is no contjract expressed or implied. His aigumcnt, in substance, . 
is, that,every contract presupposes a. sufficient copsidcratioii, in point of law, to 
sustain it ; *and fhat^ as there is no suflicient consideration moving to the bailee 
in cases of mandates and deposits,* aa the bailee in both cases acts gratuitously, 
there can be no ground to say, that either of them is founded upon contract. It 
appears to me th^jt thene is more of' legal astuteness and technical refinement in 
this objection than of truth. The word contract, like many other words, is 
often used in different senses. It is often used as equivalent to engagement, or 
undertaking, or promise, without any reference to the fact whether there bo a 
sufQcicut consideration to support an action at law to enforce the engagement, 
or undertaking, or promise, or not Thus, we often say that a particular person 
has promised, engaged, undertaken, or contracted, to do a gratuitous act, as, to 
write a review, to deliver a message, to deliver a book, to pay a bill for another. 
This, however, is not the sense in which the word contract is used in the defi- 
nitions above referred to. They refer to such a contract, engagement, under- 
taking, or promise, as is founded on a sufficient consideration, and is capable of 
being cn£ofced at law. And it seems to me very clear, both upon principle and 
authority, that in every case of a deposit, and of a mandate, thcfOiis such a con- 
tract, founded on a sufficient consideration, and capable of -being so enforced, 
whenever the bailment has been executed by a delivery of the* thing to the 
bailee. In the case of a deposit, no one can doubt, that there is an engagement 
or promise to redeliver the thing to the bailor. The latter parts with his pos- 
session of it upon the faith of the due fulfilment of that engagement or promise ; 
and it cannot make any difference in relation to the l^al validity of that en- 
gagement or promise, whether the bailee has expressly promised to redeliver it 
to the, bailor, or whether it is inferred by implication from the acts and inten- 
tions of the parties. In each case the consideration is precisely the same. What 
is the consideration ? It is on- the partbf the bailor yielding up his present 
possession, custody, and care of the thing to the bailee, upon the faith of his 
engagement or promise to redeliver it. It is true t^at the bailee may derive no 
benefit from the deposit. But thajt is not the only source of legal considerations. 
A detriment, or parting with a present right, or delaying the present use of a 
right on the part of the promisee, is a suflicient consideration to support a con- 
tract by the promisor, although the promisor derives no benefit whatever from 
it In Comyns’s Digest, Action on tUe Case, Assumpsit, B., it is laid down, that 
the consideration, upon which an assumpsit sliall be founded, must bo for the 
benefit of the defendant, or, to the trouble or prejudice of the plaintiff. Thus, 
a forbearance of a suit against a stranger is a sufficient consideration to sup- 
port a promise from the defendant So, proof of a debt against a tliird person 
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bailOT, ^ of a third person. 2. Those, in -which the trust is 
exclusively for*the benefit of the bailee; and, 3.* Those, in 


18 a sufficient consideration for a promise by the defendant to pay a debt, if 
made at his request. So, doing any act, at .the reejuast of another, is a sufficient 
consideration of a promise, although the act is no benefit to the promisor. So, 
a promise to give A* £100, if he would go to Home, would be founded on a suf* 
ficient consideration to suppoqjt an action foi' the money, if, ujton the faiUi of the 
promise, A. went to Uome, although no benefit might a*ccrutttothe promisor; for 
in such a case, it is a trouble, ov labor, or detriment to A. See Comyas’s Di- 
gest, Action on the case upon Assumpsit, 1 , S, 4, 6, 1 1 ; Williamson v, Clem- 
ents, 1 Taunt. R. -523 ; Longridge o. Dowille, 5 Barn. & Aid. 117. Thero is a 
clear distinction between the cfiect of a gratuitous engagement to take a thing 
on fleposit, where the engagement is wholly unexecuted on both sides, and a 
like engagement, where the bailment has been (‘oinpletdly executed on the side 
of the deiiositor by a delivery to and receipt by the bailee. In the^formor case, 
the engagement, being executory, cannot be enforced, it being purely voluntary ; 
in the latter case, the bailment btung executed, it becomes a valid and obligatory 
contract upon the bailee to perform the duty of.rcdelivery, expressly or impli- 
edly resulting from his engagemciit. The distinction was exi)rc8sly put in the 
Year Boq|c, 2 lien. 7, 11, and still more pointedly by Lonl Holt, in Coggs a. 
Bernard (2 Ld. llaym. 919, 920), when*, he said : But secondly, it is objected, 
that there is no consideration to ground this promise upon (it*was the case of a 
mandate to carry), and, therefore, the uiulcrbiking i.s but nudum pactum. But 
to this I answer, that the owner’s trusting him with the goods is a sufficient con- 
sideration. Indeed, if the agreement had been executory, to carry these bran- 
dies from one place to another such a day, the defendant had not been bound to 
carry them. But this is a different case ; for assumpsit does not only signify a 
future agreement, but, in subh a case as this, it signifies an jictiial entry upon the 
thing, and taking the trust upon himseif. And, if a man will do that, and mis- 
carries in the perfonnance of his trust, an action will lie against him for that, 
though nobody could have compelled him to do the thing.” The very point 
arose in Riches v. Brigges, Yelv. R. 4 ; s. c. Cro. Eliz. 883, where the question 
was, whether if A. delivers goo<ls to B., and B., in consideration thereof, promise 
to redeliver the goods, an action will lie upon the promise gainst B. And it 
was held, that the delivery a good consideration to support the action. This 
judgment was afterwards reversed, and judgment given for the defendant in a 
writ of error. But in Game v, Ilarvie, Yelv. R. 50, the whole Court said the 
reversal was wrong. In Pickas v. Guile, Yelv. B. 1 18, the doctrine was, however, 
maintained, that no action would lie in such a case, for want of a sufficient con- 
sideration. The doctrine was again reexamined in Wheatly v. Law, Cro. JAe. 
068 ; 8. c. Palmer's R. 281, where there was a mandate of money, not goods, 
and it was finaUy established, that there was a sufficient consideration to sup- 
port the action ; and this last judgment was affirmed in error. Lord Holt, in 
Coggs V. Bernard (2 Ld. Raym. 920), recognized, in the ftiUest manner, the 

• 1 * 
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which the tjTust is for the benefit of both partly, or of both or 
one of them and a third party. The first embraces Deposits 


authority of this last case, and said, that the reversal of the case was grumbled 
at, and finally the eontrtCry doctrines solemnly adjudged, lie then added: 
** And yet, there is no benefit to the defendant, nor no consideration in that 
case, but the having the*inoiicy in his possession, and being trusted with it; and 
yet, that w^is held to be a good c^sideration. > And so a bare being trusted 
with another man's goods must be taken to be a sufiicient consideration, if the 
bailee dnee enter upon the trust and* take the ^oods into his possession.** See 
also, Jones on llailm. .51 ; Mytton v. Cock, 2 Str. 10!) 9. The modern cases of 
Whitehead v. Groctham, 1 ^IcClell. St Younge, K. 20fi ; s. (*. 2 Bing. B. 464 ; 
Doorman o. Jenkins, 2 Adolph. & Ellis, 11. 206; h. c. 4 Ncv. & Mann. 170; 
Bobinson o. Thrcadgill, 13 Iredell, 39; Shicl v. Blackburne, 1 11. Bl. 108; and 
Shilibeer u. Gbn, 2 Mces. and Wcslb. 143, seem fully to sustain the doctrine, 
that .a delivery of the thing bailed is a sufficient consideration to support an ac- 
tion of'assumpsit in cases of this sort. It might be added, that, in cases of 
deposits and mandates, the law imposes mutual and reciprocal obligations on 
each of the parties, where there is an executed bailment, and these reciprocal 
obligations constitute mutual and reciprocal considefations. t$ec also, 1 Bell, 
Comm. § 199, 202,4th edit.; 1 Bell, Comm. p. 2.58, r>th edit., and Ersk. Inst. B. 
3, tit 1, § 16, 1 7, 26 ; Id. tit 3, § 31 to 39 ; 1 Stair, lust B. 1, tit 10, § 10, 12 ; 
Id. tit. 12, § 1, 3,* 10 ; Tompkiiu v. Saltmai>>h, 1 1 Serg. & Bawle, B. 27.5 ; But- 
gers V. Lucct, 2 Johns. Cas. 92. See also, Pothiei on ObJig. n. 138, 139. In 
respect to the fuym of acti<in, it seems, that in most, if not ifi all cases of bail- 
ment, the bailor has his election of a remedy against the bailee for negligence, 
misfeasance, or tort, either by an action on the case, or of assumpsit It is not 
my design to answer the coinnients of Mr. Wallace ; but merely to suggest some 
of the grounds, on which I still retain the opinion, in common with Mr. Justice 
Blackstnne, Sir Williain Jones, Lord Holt, and Mr. Chancellor Kent, that every 
bailment involves a contract, expre.ss or jinplied. “ A bailment of goods,” said 
Sir James Mansfield, to be redelivered, imports an agreement to redeliver. 
All special bailments import a contract to redeliver, when the purpose for which 
the goods were deposited is answered.” I^lills v. Graham, 4 Bos. & Pull. 140, 
145. See also, Smedes v. Bank of Utica, 20 Johns. B. 377, 385 ; s. c. in Error, 
8 Cowen, B. 662; Bank of Utica v. M'Kinster, 11 AVend. B. 473; Todd v. 
Figley, 7 AVatts, .512. A learned writer in the Englibh Monthly Law JVlagazinc 
for April, 1839, has defined a bailment to bo a “ delivery of a chattel from one 
person to another, for a special object or purpose ; ” and he has criticized the 
definition in the text as redundant and inaccurate ; because, in the first place, 
every trust involves a contract to conform to the object or purpose of the trust ; 
and secondly, the term ** trust ” is ambiguous, inasmuch as, in strict legal phra- 
seology, it is confined to express that particular species of confidence, which, as 
Blackstono observes, remains a kind o£pecuUum in the courts of equity. The 
supposed redundancy, of which the learned writer complains, brings him in 
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and Mindates^ th^ second, Gratuitous Loons fpjr We ;' Mud 
the third, Plcd^s or Pawns, and Hiring, and Letting to Hire.* 


direct conflict witli the opinion of Mr. Wallace, above stated ; for, so far from a 
contract being implied in all cases, hir. Wallace, as we have seen, contends, 
that, in some classes of bailments, there is* no contract at all. In respect to the 
supposed inaccuracy in calling a bailment a trust, forVhich Hlackstone is cited, 
it will be found, that HlackstOne, in the |)assage cited^, is so j\y: fron^ considering 
the word, trust, as limited iii its meaning to such a tru.st as^s within the jurisdic- 
tion of a court of equity, that he distinguishes that peculiar sort of trust by the 
term a technical- trust,’* and treats bailments as appropriately falling within 
the general definition of a trust, in the language of .the law. The whole passage 
is as folloAvs : — ** A technical trust, indeed, created by the liinitatioii of a sec- 
ond use, w'as fon'cd into courts of equity, in the manner formerly mentioned ; 
and this specirs nf trusty extended by infer<*nee and construction, have ever 
since remained as a kind oi' prrulium in those courts, lint there ai^e . other 
trusts which are cognizable in a court of law ; as de])osits,*nnd all i^anner of 
bailments.” 3 Black. Comm. 431, 432. And Bluckstone's own definition of 
bailments, cited in the text, speaks of a bailment as being a trust upon a con- 
tract. Indeed, the nmin distinction b(;tween his definition, and that relied on in 
the text,ns in the omission of the word “ faithfully,” and of ** a ])articular use.** 
If, by the word “ faithfully,” Bla(‘kstone merely meant, with a just regard of 
adherence to duty, or with a due observance of his undertaking or contract, 
which will in substance be found among the definitions of l)r. tiolinsoii, then the 
definition is suflicieutly exact. If, on the other hand, by faithfully ” he meant 
a conscientious diligence or faithfulness, adequate to the due execution of the 
object of the bailment, then there is reason to doubt, if, in all cases of bailments, 
that is required. Sec Post, § 1 75 to 187. But, if by “ faithfully ” he meant 
merely honestly, U])rightly, or 'without fraud, which also will he found among 
Dr. Johnson*s defiiiHions, then the word is misplaced ; ilir an honest, upright 
performance of the duty, without fnuid, is not, in all cases of bailineiif, sufficient 
to e\ein])t the bailee from responsibility. In the last sense, the word has no 
proper place in the definition ; in t^e first, it may mislead by its ambiguity ; and 
the sense of the definition is (’ompletc without it. The other part of the 
writers criticism is well founded. There was an inaccuracy in the former edi- 
tion in using the word “ diligent ” as the equivalent of “ faithful,” without other 
explanatory words. I have endeavored now to make my mi^aning more clear. 
The learned critiu’s own definition has .the merit of f:onciseiics8, and, perhaps, 
is entirely unexceptionable. And yet, it may admit of some doubt whether it 
is complete. If all bailments arc, as he supposes, founded in contract, that cir- 
cumstance should constitute a part of the definition. If all bailments are 
founded on a trusf, that also is a proper ingredient. The omission \)f both of 


^ See the English Monthly Law Magazine for April, 1839, p. 216, 217. 
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& 4. A Deposit is commonly defined to be a. , naked bail* 
ment of goods to be kept for the bailor withom recompense,^ 
and to be returned when the bailor shall require it. The ap- 
pellation and the .definition are both derived from the civil law. 
DeposUum est^ qmd custodiendum^ alicui datum est? 

§ 5. A Mandate is commonly defined to be a bailment of 
goods without reward, to be carried . from place to place, or to 
have sprnc act performed abo.ut them.^. This appellation also 
is derived fronT ^he 'civil law. Mandanlis tantum gratid inter^ 
venit mandatum^ is the language of .the Institutes;^ Martda^ 
ium^ nisi graiuitum^ nullum esty is that of the Pandects.^ 


these would seem, therefore, to be a defect ; for the very object of a definition, 
is to .present to the mind of the reader all the material ingredients, necessary to 
explain' and limit tlic meaning. Indeed, if one were disposed to refine, it might 
be said, tliat game delivered to a friend to be eaten at his own table, or wine 
delivered to a friend to be drimk at the marriago of Lis daughter, Vas a bail- 
ment within the very words of his definition ; for it would be the delivery of a 
chattel from one person to another for a special object or purpose ; and yet it 
would not be doubted, that it wasfin fact, not a bailment, but a gift* See 
Post, § 228. It may be added, that a bailment is strictly a trust in the common 
juridical sense of. the word; and that a technical trust in lands in courts of 
equity is but a species of the generic appellation. Comyns, in his Digest 
(Chancery 4, AV. 5), sjiys ; “ So, if a man gives goods or 'chattels to another 
upon trml to deliver them to a stranger. Chancery will oblige him to do it.” 
No one can doubt that such a delivery is a bailment ; and this statement is 
made by Comyns upon his own gi'cat authority. AUcr all, in cases of this sort, 
one Is oflcn reminded of the sound admonitions of tlic m^ims of the civil and 
the common law. Nimia subtilitas in lege reprobatur. Omnis deiinitio in lege 
periculosa cst . ' , 

^ Jones on Bailm. 30, 117. See also, 1 Bell, Comm. § 199, 4th edit. ; 1 Dane, 
Abr. ch. 1 7, art. 2, § 3 ; 2 Kent, Comm. Lc6t. 40, p. 560, 4th edit; 1 Stair, Inst. 
B. 1, tit. 13, § 1. 

' Dig. Lib. 16, tit. 4, 1. 1 ; Just Inst Lib. 3, tit 15, § 3 ; 1 Domat, Civ. Law, 
B. 1, tit 7, § 1 ; Pothicr', tit. Traite du Contrat de Depot art. prelim.; Wood,- 
Inst Civ. Law, B. 3, ch. 2, p. 216; Yiimius in Inst Lib. 3, tit 15; Heinec. 
£lem. Jur. Lib. S, tit 15, § 1791 ; 2 Kent, Comm. Lcct 40, p. 568, 3d edit 

* Jones on Bailm. 36, 117. See also, 1 Boll, Comnu § 202,4th edit; 1 Bell, 
Comm. p. 259, 5th edit; 1 Dane, Abr. ch. 17, art 5 ; 1 Stair, Inst B. 1, tit. 
12 ,§ 1 . # 

* Inst Lib. 3, tit 27, § 1. 

* Dig. Lib. 17, tit 1, 1. 1. See also, 1 Domat, R 1, tit 15, § 1 ; Pothier, 
Traitd de Mandat art prelim. ; Wood, Civ. Law, B. 3, ch. 5, p. 242. 
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§ 6. A Loan for Use, called in the civil, law Commoda^ 
tum^ is a bailnlint of goods to be used by the bailee tempora- 
rily, or for a certain time without reward.^^ The same defini- 
tion is given in the civil law : Commodata avtem res tunc pro- 
prie intelUgilur^ si nulld mercede acceptd vel constUuldj res 
tibi vtenda data est. Gratuitwm enim debet esse (hmmoda- 
turn? It differs from what is calh^d in the. civil law a Mutuum 
ill this, that in a CommQdatum tlm-goods are Unit to \)g specifi- 
cally returned; in a Mutuum the goods arc k> be consumed, 
and are to be repaid in -jiroporty of the same kind,® Thus, 
corn or wine, delivered to one to be consumed, and to bo repaid 
in kind, is a case of Mutuum; Init if a’ horse lie gratuitously 
lent for a journey, it is a case of Qmnwdatum, 

§ 7. A Pledge, or Pawn, is a bailrncf^it of goods to a 
creditor as security for some debt or engagement,'^ In -the 
civil law, that was properly calhul a Pi^nus (Pli‘dge),.‘ where 
the thing was delivered to the creditor. If it remained with 
the debtor, although pledged as security, it was (*alled an J/y- 
(Hypotlie.cation), Proprie Piffuus dkimus, quod ad 
credltorem transit; Ilppothecam^ cum non transit^ nec posses- 
sio ad creditoremfi 

§ 8. A Hiring, called in the civil law, Locatio- Conduction 
is a bailment always for a reward or compmisaiion. It is di- 
visible into four sorts. 1. The hiring of a thing fOr use (Lo- 
calio iiei). 2. The hiring of work and labor (Locatio Operis 
Facie udi). 3. The hiring of care and services to be per- 


Jones on Bailm. 3G, 117. 8eo also, 1 Bell, Comm. § 197, 4th edit; 1 Boll, 
Comm. p. 255, 5th edit.*, 1 Dane, Abr. ch. 17,jirt. 2; 2 Kent, Comm. Loot. 40, 
p. 573, 4th edit; 1 Stair, Inst B. 1, tit 11, § 8. 

* Inst Lib. 3, tit 15, § 2; Pothier, Traite do Pret A Usage, art prelim.; 
Wood, Civ. Law, B. 3, ch. 1, p. 215 ; Dig. Lib. 13, tit 6 ; 1 Domat, B. 1, tit 5, 
§ 1 . 

* Inst Lib. 8, tit 15, § 2; Wood, CiV. Law, B. 3, ch. 1, p. 212; Pothicr, 
Traitd dc Pret dc Consumption, art prelim.; 1 Belli Comm. § 197,4th edit; 1 
Stair, Inst B. 1, tit 11, § l*to 7. 

* Jones on Bailn}. 36, 117; Inst Lib. 3, tit. 15, § 4; Wood, Civ. X#w, B. 3; 
ch. 2, p. 218 ; 1 Bell, Comm. § 200, 4th edit; 2 Kent, Comm. Lcct. 40, .p. 577, 
3d edit; 1 Stair, Inst. B. 1, tit 13, § 11 ; 1 Dane, Abr. ch. 17, art 4, § 1. 

* Dig. Lib. 13, tit 7, 1. 9, § 2 ;*Lib. 20, tit 1 ; 1 Domat, B. 3, tit 1, § 1. 
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formed or bestowed on the thing delivered {Lgeatio Custodue). 
4. The hiring of the carriage of goods {Locatio Operis Mer- 
dum Vehendarum) from one place to another.^ The last 
three arc but subdivisions of the general head of hire of labor 
and services. These divisions, it will at once be perceived, are 
borrowed from the civil law.; and they have been transferred 
into our law by the* elaborate opinion of Lord Holt, in the case 
of Cogg 3 V. Bernard,^ and by the elegant genius of Sir Wil- 
liam Jones, in his Essay on Bailments.^ Upon these defini- 
tions of the different kinds of bailments we shall have occasion 
more particularly to commefit hereafter.^ 

§ 9. It must be obvious upon the slightest consideration, 
that these various classes of bailments admit, or may admit, of 
very different obligations on the part of the bailee, both as to 
the' i>aturc and as to the extent of his responsibility. Where, 
indeed*, he enters into an express contract, there may not, in 
point of morals, foro . conscienlice, be any diflerenefe in rela- 
tion to the extent of his duty, or the fidelity to be exacted of 
him in his performance of it. But law, as a practicab science,' 
although it endeavors never to violate any moral duty, is com- 
pelled, on many occasions, to leave that duty wholly to the 
conscience of the party, without any attempt to enforce it by 
compulsive process. It is, for instance, a rule of the corrimon 
law, which has its foundation also in other codes, not to enforce 
contracts made between parties, where there is no valuable con- 
sideration for the act to be done. If the act is left undone, 
the party, although his promise may be (»v(?r so direct and pos- 
itive, is not compellable to perform it. If, for instance, a person 
has gratuitously promised to give another money, the law wMl 
not oblige him to perform his promise ; for it is deemed a mide 


^ Jones on Bailm. 36, 117 ; Wood, Civ. Law, B. 3, cli. 5, p. 235; Inst. Lib. 
3, tit. 25 ; Dig. Lib. 19, tit. 2 ; Pothier, Traitd dc Louage, cli. 1, n. 1 ; 1 Domat, 
B. 1, tit 4, § 1. See also, 1 Bell, Comm. § 198, 4th edit. ; 1 Bell, Comm. p. 
452, 5th edit.; 1 Dane, Abr. eh. 17, art. 4; 2 Kenf, Comm. Lcct. 40, p. 585, 
4th edit; 1 Stair, Inst. B. 1, tit 15, §1. 

* 2 Ld. ^ym. R. 909 ; s. c. Com. Rep. 133 ; 1 Salk. 23 ; Holt, R. 13i 

* See AyliiTo, Pandect, B. 4, tit. 7, 10, 11, 16, 17, 18, 20; 1 Bell, Comm. § 
198, 4th edit.; 1 Bell, Comm. p. 452, 455, 458, 159, 461, 465, 5th edit. 

^ See the English Monthly Law Magazine, for April, 1839, p. 2jl6, 217. 
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pact {nudum a naked promise, not clothed with a 

valuable, consideration to support it; and the maxim is, Ec 
nudx> paclo non oritur actio} If, on the ^ other hand, the 
money has been paid, the law will not enable the party to re- 
cover it back, because it has been paid in discharge of a moral 
obligation. But, if a party, undertaking to do a thing, docs 
it BO ill, that the other party sutlers an injiiry thereby, there, 
the law will, in many (fajjes, allow the injured party to recover 
a compensation to the extent of the injury.* lu respect, there-' 
fore, to gratuitous contracts, lying in feasance, such as man- 
dates, fhc party may escape all responsibility by a single refu- 
sal to do the act jiromised.^ This disthiction has been long 
settl(*d in our law, upon principles of general policy ; and al- 
though it inay seem somewhat artificial, it? is probably well 
founded in public coiivtaiience. It is gcaierally true, in gnitni- 
tons contracts, that for nonfeasance, even when the party suf- 
fers a damage thereby, no action lies; but for misfeasance all 
action will lie. Sir William Joiu‘s,^ indeed, supposes, that in 
each ea^, if there is a special damage, an action for that dam- 
age may be maintained. But he is certainly mistaken.^ The 
reason of this distinction may probably be, that in cases of 
nonfeasance it Ls the party’s own folly to trust to a proiiHse, 
which has no legal obligation ; but that in cases of misfeasance, 
the other party has no right to excuse a wrongful act by set- 
ting up the defence, that he was# not bound to do anything. 
Upon this subject more will be said, when we come to the con- 
sideration of the Law of Mandat<?s.® 

§ 10. But to return. Thc'general principles of law in rc- 
bpect to bailments are founded upon the absence of any* posi- 
tive engagements between th6 parties (for an express contract 


* Batson Donovan, 4 Barn. & Aid. 21, 34. 

* Post, § 164 to 172. 

* Jones on Bailm. § 54; Post, § 164 to 192 ; 16 American Jurist, p. 269 to 
272<1837). 

* Jones on Bailm.. 56, 100, 101. . 

* Elsce u. Gateward, 5 T. R. 143 ; Cogg v, Bernard, 2 Ld. Raym. 909, 919, 
920; 11 Hen. 4, 33 ; Post, § 164 to 172. 

* Post, § 164 to 172. 
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of the parties may vary or supersede those dprived from the 
law) ; ' and, therefore, the question arises, what obligations 
are, with refercncg to public and general convenience, implied 
by law in the absence of such positive engagements.* Natural 
justice would hardly persuade us that the same obligations and 
the same duties ought to arise in all classes of bailments and 
if it would, the general interests of society and the indulgence 
to involuntary error and mi^ake, which a sense of mutual in- 
firmity insensibly produces, would soon introduce a relaxation 
of the rigid rule, and fix a practical exposition, which should 
invite rather than repel mutual confidence. It would be very 
difficult, indeed, to persuade any civilized community, that a 
depositary should be liable for every loss, and bound to the same 
vigilant care of tlic deposit, as a borrower for his own exclu- 
sive benefit; or that a mandatary, who, from mere kindness, 
gives iiis services to his friend, should have the same rdfeponsi- 
bility fastened on him, ^s a carrier for hire, who stipulates and 
receives a suitable and adequate reward both for his services and 
his vigilance. And it will accordingly be found, that in the 
most polished, as well as in the least refined of nations, whether 
ancient or modern, distinctions in degrees of responsibility have 
beeh adopted in all these classes of cases, with a surprising uni- 
formity. It is not our purpose to dwell on' them ; but many 
of them will be found collected* in the beautiful Essay of Sir 
William Jones, which, with dll its defects, will always consti- 
tute a gratifying and useful study for every jurist and scholar. 

§ 11. Before entering, however, upon a particular considera- 
tion of the distinctions of. the common law, with a view of 
ascertaining the precise nature and extent of the obligations 
of the bailee in the various sorts of bailment, it may be of use 
to say a few words on the subject of the various degrees of 
care or diligence, which are recognized in that law. It has 
been justly said, that there are infinite shades of care or dili- 
gence, from the slightest momentary thought to the most vigi- 
lant anxiety ; but extremes in this case, as in most others, are 
inapplicable to practice.’^ There may be a high degree of Ali- 


^ Post, § 31, 33, 34. 


’ Jones on Bailm. 5. 
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gence, a common degree of diligence, and a slight degree of 
diligence ; and these, with a view to the business of life, seem 
all that are necessary to be brought under review. Common 
or ordinary diligence is that degree of diligence which men in 
general exert in respect to their own concerns. It may be said 
to be the common prudence, which men of business and headq 
of families usually exhibit, in aflhirs whjjL^h are interesting to 
them. Or, a^Sir- Wijliam Jong'S fias expressed it,^ 4 the 
care, which every person, of common prudence, and capable of 
governing a family, takes of his own concerns.*** It is obvious, 
that this is adopting a very wiriable standard ; for it still leaves 
much ground for doubt, as to\vhat is* common prudence, and 
who is capable of governing a family. But the dilliculty is 
intrinsic in tlie naliire of ihe subjeetj \Vhich admits of an 
approximation only to ccTtaiiity. Indec'd, what is common or 
ordinary diligence is more a matter of fact, than of lawC® And 
in every community it must jmlgcid of by»thc actual state 
of society, the habits of business, the general usages of life, and , 
the dajigers, as well as the institutions, peculiar to the age. 
So that, although it may not be possible to lay down any very 
exact rule, applicable to all times and all circumstances ; yet 
that may be. said to be common or ordinary diligence, in the 
sense of the law, which men of common prudence generally 
exercise about tlunr own affairs in the age and country in 
which they live*..'* 

§ 12. It will thence follow, that, in different times and in 
different countries, the standard is necessarily variable with 
respect to the facts, althougli it may be uniform with respect 
to the' principle. So tliat it may happen, that the same acts 
which in one country, or in one age; may be deemed negligent 
acts, may, at ‘another time, or in another country, be justly 
deemed an exercise of ordinary diligence. 


^ Jones on Bailm. 6. 

' Tompkins v. Saltmarsh, 14 Soi^. & Rawle, 275 ; Vaughan v. Menlove, 
3 Bing. N. C. 4^8. 

* See Doorman Jenkins, 2 Adolph. & Ellis, 256; Vaughal^WMenlove, 

3 Bing. N. C. 468, 475. 

* See Vaughan v. Menlove, «3 Bing. N. C. 468, 475; Batson v. Donovan, 

4 Bam. 8c AM. 21, 30. 

BAlLtt. * 2 
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§13. It is important to attend to this consideration^ not 
merely to deduce the implied obligations of a bailee in a given 
case, but also to possess ourselves of the true measure, by 
* which* to fix the application of^ the general rule. Thus, in 
times of primitive or pastoral simplicity, when it is customary 
-to leave fiocks of sheep to roam at large by night, it would not 
Ibe a want of ordinary diligence to allow a neighbor’s flock, 
which is deposited with us‘, 'to. roam in the same manner. But, 
if the genhral du^tom'werc to pen such flocks at night in a fold, 
it would doubtless be a want <Jf such diligence, not to do the 
same with them. Ixi many parts of America, especially in the 
interior, where 'there are, coinp'arativcly speaking, few tempta- 
tions to theft, it is usual to leave barns, in which horses and 
other cattle are kept, without being under lock by night. But 
ill our cities, where the danger is much greater, and the temp- 
tations .more pressing, it would be deemed a great want of 
caution to act pi the same manner. If a man were, in many 
country towns, to leave his friend’s horse in his field or in his 
open barn all night, and the horse were stolon, it would not be 
imagined that any responsibility was incurred. But if in a 
large city the same want of precaution were shown, it would 
be deemed in many cases a gross neglect. If robbers were 
kilbwn to frequent a particular district of country, much more 
precaution would be there required, than in districts where rob- 
beries were of very rare occurrence. What, then, is usually 
done by prudent men in a particular country in respect to 
things of a like nature, whether it be more or less in point 
diligence; than what is exacted in another country, becomes, in 
fact, the general measure of diligence. 

§ 14. And the customs of trade and the course of business 
ha»ve also an important influence. If, in the course of d. partic- 
ular trade^ particular goods, as, for instance, coals, are usually 
left on a wharf without any guard or protection during the 
nighty and they are stolen, the wharfinger, or other person hav- 
ing the custody, might not be responsible for the loss, although 
for a like Joss of other goods, not falling under ajike predica- 
ment, he%iight be responsible. If a chaise were left during 
the night under an open shed, and were stolen, the bailee 
might not be liable for the loss, if such was the usual practice 
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of the town or place ; and yet he might be liable, if greater 
precautions were there usually taken. In short, diligenfe is 
usually proportioned!^ to the degree of danger of loss ; emd that 
danger is, in different states *of society, compounded OT very 
different elements. Men intnisted with money might at some 
times and in some places be required to go armed ; when, atf 
other times and in other places, such a •precaution would be 
deemed wholly unnecassary. 

.*§ 15. And what constitutes ordinary diligfuice may also be 
materially affected by the nature, the bulk, and the value of 
the? articles.^ A man would not bci expected to take the same 
care of a bag of oatsi as of a bag of gofd ; of a bale of cotton, 
as of a box of diamonds, or other jewelry ; of a load of com- 
mon wood, as of a box of rare paintings; of a rude block of 
marble, as of an exquisitely sculptured statii(\ ‘The value, 
especially, is an imj)ortaiit ingredient to be taken into consider- 
ation upon ev(;ry question of negligence ; for that may be gross 
negligence in the case of a parcc^l of extraordinary value, which 
in thcKjasc of a common parc(;l would not be so. The degree 
of care, which a man may reasonably be re(iuired to take of 
any thing, must, if \vc are at liberty to consult the dictates of 
common seiwe, essentially depend upon the quality and value 
of the thing, and the temptation thereby afforded to theft. 
The bailee, thc*.reforc, ought to proportion his care to the injury 
or loss, which is likely to be sustained by any improvidence on 
his part.^ But this, as well as some other considerations, 
touching the degree of diligence, will properly find a place in 
other parts of our incjuiry.® 

§ 16. Having thus ascertained the nature of ordinary dili- 
gence, wc may now be prepared to’decidh upon the other two 
degrees. High, or great diligence is of course extraordinary 
diligence, or that, which very prudent persons take of their own 
concerns ; and low^, or slight diligence is that, which persons of 


^ Jones OK Bailm. 38, 39. ’ * ' I?/; 

* Batson v. Donovan, 4 Bam. & Aid. 21, 36, 42 ; Slcat v. Flag^^ 5 Bam. Sc 
Aid. 342; Nelson v. MaolLintosh, 1 Stark. R.^238;. Steamboat New World v. * 
King, 16 Howard, U. S. R. 47$. 

* Post S 186. 
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less then common prudence, or indeed of any prudence at all, 
take^of their own concerns.^ Sir William Jones considers the 
latter 1o be the zeroise of such diligence, as a man of 
commlKi sense, -however inattentive, takes of his own con- 
cerns.* Perhaps, this is expressing* the measure a little too 
iooscly ; for a man may posses^ common sense, nay, uncommoj^ 
sense, and yet be so grossly inattentive to his own concerns, as 
• to desci;ve^thc appellation of having no prudence at all. The 
measure is rather to be drawn from the diligence, which men, 
habitually careless, or of little prudence (not “ however inatten- 
tive” they may be), generally lake in their own concerns. 

§17. Having, then, arrived at the three degrees of .dili- 
gence, we are naturally led to those of negligence, which cor- 
respond thereto ; for iH'gligence may be ordinary, or less than 
ordinary, or more than ordinary. Ordinary negligence may be 
defined to be the want of ordinary diligence, and slight negli- 
gence* to be the want of great diligence, and gross negligence 
to be the want of slight diUgence.* I^'or he, who is only less 


^ Sco Yaujzlian v. Mcnlovc, 3 Bing. N. C. 4G8, 475. 

* Jones on Bailm. 8. Mr. Justice Duncan, in delivering the opinion of the 
Court in Tompkins v. S^ltniarsh, 14 Sci^. & Bawle, 275, follows the doctrine 
and language of Sir William Jones, lie says a gratuitous bailee “ is only liable 
for gross negligence, Mo proximus, a practice equal to fraud. It is that omis- 
sion of care, which even the most inattentive and thoughtless men never fail to 
take of their own concerns.” 

[ * In some modern cases, a doubt has been intimated whether these nice dis- 
'tinctions in the different degrees of negligence are useful or practicable. Thus^ 
in Wilson v. Brett, 11 Mceson k Wclsby, 113, Baron Rolfe declared he could 
see no dilfercnce between negligence and gross negligence ; that it was the 
same thing, with the additbn.of a vituperative epithet And in another case, — 
Hinton v. Dibbin, 2 Queen’s Bench, 650, — Lord Denman said : “ It may well 
bo doubted whether between gross negligence and negligence merely, any in- 
telligible distinction exists.” And this remark was cited with approbation by 
Cresswcll, J., in the late case of Austin v. The Manchester Railway Co., 11 
Eng. Law & Eq. R. 513. Sec Cashill v. Wright, 6 £11. & BL 897. In Steam- 
boat New World v. King, 16 Howard, 474, Curtis, J., said : ** The theory that 
there are three degrees of negligence, described by the terms slight, ordinary, 
and gross, has been introduced into the Common Law from^ some of the com- 
mentators on the Roman Law. It may be doubted^ these terms can be use- 
foljy applied in practice. Their* meaning is fixed, or capable of being so. 
One degree, thus described, not only jnay be confounded with another, but it 
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diligent than very careful men, cannot be said-t(vbe more than 
slightly inattentive he, who omits ordinary care, is a little 
more negligent than men ordinarily are ; ^nd he, who omits 
even slight diligence, fails in the lowest degree of pnHence, 
and is deemed grossly negligent.^ In strictn(?ss of speech, as 

< 

• 

is quite iinprncticablo exactlvato distinguish* them. Their sijpiTficntion •necessa- 
rily’ Varies according to circumstances, to whose infiiicnco <he courts have been 
forced to yield, until there arc ^o many real exceptions that the rules them- 
selves can scarcely be sjiid to have a general operation. In Storcr v. Gowen, 
18 Maine, 11. 177, the Suprcdic Court of Maine s^y : * How much care will, in 
a given cjise, relieve a party from the Imputation of gross negligence, or what 
omission will amount to the chcargc, is necessarily a question of fact, depending 
on a great variety of circumstances which the law cannot exactly define.’ Mr. 
Justice Story (Bailments,^ 11) says: * Indeed, what is common* or ordinary 
diligence is more a matter of fact than of law.* If the law furnishes no defini- 
tion of the terms gross negligence, or onlinary negligence, which caii4>c applied 
in practice, but leaves it to the Jury to determine, in each case, what the duty 
was, and what omissions amount to a brcac'h of it, it Wf)ii1d seem that imperfect 
and confessedly unsuccessful attein[)ts to define that duty, had bcHtcr be aban- 
doned. Kceently the Judges of several courts have expressed their disappro- 
bation of these attempts to fix the degrees of diligence by legal definitions, and 
hate Complained of the impracticability of applying them. Wilson v, Brett, 
11 Mecs. & Welsh. 113 > AV^ylde v. Pickfbrd, 8 lb. ‘143, 4fl], 4G2 ; Hinton v, 
bin, 2 Q* B. G46, 651.* It must be confessed that the difliculty in defining groas 
negligence, which is apparent in perusing such cases as Tracy ct al. v. Wood, 
3 Mason, 132, and Foster ff. The Essex Bank, 17 Mass. K.479, would alone be 
suflicicut to justify these complaints. It may be added that some of the ablest 
commentators on the Roman Law, and on the Civil Code of France, have 
wholly repudiated this theory of three degrees of diligence, as unfounded in 
principles of natural justice, useless in practice, and presenting inextricable em- 
barrassments and dillicifltics. Sec Tmdlicr’s Droit Civil, 6th vol. p. 239, &c. ; 
11th vol. p. 203, &c. Makeldey, JVfan. Du Droit Romain, 191, &c.” But not- 
withstanding these remarks, it cannot be doubted, that there are different de- 
grees of negligence, although the dividing line between them may be narrow, 
and it may not always be easy to say on which side of the line a particular case 
may fall. It is possible, too, that no uniform meaning has always been asesribed 
to the words gross negligence,” and the term has sometimes been loosely ap- 
plied to carriers for hire, ^ereas it is more correctly used in describing that 
degree of negligence for which a gratuitous bailee is responsible. ]^t the ex- 
istence of a praetieable difference between the degrees of negligence lies at the 
foundation of the law of bailments.] 

* Jones on Bailm. 8, 9. [In tfie language of Parsons, ** A bailee is oltsayv 
reeponsiMeiffor the property delivered to him ; but the degree and meoiure of 

2 * 
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has been well observed by Pothier,^ negligence is not permitted 
in any contract ; but a less rigorous construction prevails in 
some casch, than in others. The law considers diligence to be, 
in feoifle sort, a. relative term ; and it must be judged of from 
the nature of .the bailment, and from all the other ingredients 
which may fairly be presumed to entdSr into the contemplation 
of the parties. He^ who asks a favor, has no right to expect* 
to be absolved from a proportionate eai;e ; and he, who accepts 
a burden, has a'vighf to presume, that lie will not be required 
to be as scrupulously exact, as if he received a benefit. 

§ 18. 1'hc view, which has thus been taken of the various 
degrees of diligence required by Ihe common law, is in perfect 
conformity to that whi<>h the Civilians have laid down. And, 
indeed, it is aiinoSL impossible to escape from the conclusion, 
that our law is mainly a derivative from, that source. In the 
civil law, there are three degrees of diligc^nee, ordinary dili- 
gence, dUi^eiilia; extraordinary diligence^, exactissima diligen- 
iia; and slight diligence, ierissitna dilif>enli(i. Tn like manner, 
there arc 4hree d(‘grees of fault or neglect ; hUa culpfi^ gross 
fault or neglect; lems rulpa^ ordinary fault or neglect; levis^ 
sima cvlpuj slight fault or neglect ; and ihe definitions of these 
degr(*cs are precisely the same with those in our law.^ Qui 
ekini earn non adhibcnl diliffcnfiamj quani sole til pal res familias 
ad\em alleiitissimi, culpam Icvissimam; qui omittunl diltgenliam^ 
ja frv^ palre familias adhiberi solUatti, levem; qui^ denique^ ne 
hd quidem dilifi^entid^ qud omneSj eliam dissoluti homines^ uti 
solenfj vfnnlnr, latam commiltere dicutdnr? 


this responsibility vary from one extreme to another. ' lie is bound to take care 
of the property ; but the question always occurs, what care ? ” — Parsons on 
Contracts, Vol. L p. 670.] 

' Jones on Bailm. 30. The passage in IPothicr, here referred to, was origi- 
nally published at the end of his Treatise on Marriage, and is contained in a 
dissertation, entitled ** Observation Gdnerale sur le precedent Traitd, et sur lea 
suivans." It will now be found published at the end of Pothier’s Treatise on 
Obligations, in the 4to edition of his works, printed at Orleans in 1781, vol. 1, 
pp. 465 to 450, and the particular passage cited is at p. 458 ; and in the Paris 
edition of his works by Dupin, in 8vo, 1824, vol. 1, p. 542 co 549, and the par- 
ticular' passage at p. 546. 

■ Wood, Inst. B. 1, ch. 1, p. 106 ; Halifax, Civ. Law, ch. 14, p. 61. 

’ Heineo. Elem. Jar. Inst. Lib. 8, tit 14, § 787 ; Dig. Lib. 50, tit 16, § 223, 
226 ; Dig. Lib. 19, tit 2, § 25, 7 ; Vinnius ad Inst Lib. 3, tit 15, § 12, 13. 
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§ 19. In respect to gross negligence, it is often said, that it 
is equivalent to* fraud, and is evidence of fraud. That it may, 
in certain cases, afford a presumption of fraud, and, indeed, 
that in very gross cases it may approach so near, as to be al- 
most undistinguishable from it, may be admitted, especially 
Vhen the facts seem hardly consistent vith any lionest inten- 
tion. But that generally gross negligence .and fraud are con- 
vertible terms^is a doctrjne not supported bv"anv iust inrercnce 
from the authorities in the common law. 

§ 20. Sir W. Jones, indeed, in various passages of his 
Essay, seems to inculcate a different doctrine, and to |.mt gross 
negligence by the side of fraud, and* as equivalcnit to it. 
Thus, he speaks of ordinary negligence, as “ a mean between 
fraud and accident;”^ of gross negligence, fis being inconsist- 
ent with good faith; 2 and of a bailee, without reward, being 
“answerable only for fraud, or for gross neglect, whicdi is con- 
sidered evidence of it.” ® There are other passages again, in 
which he seems to indicate a clear distinction betwi^tni them,* 
althoug^i the general course of his reasoning Icvans the other 
way. Ilis great respect for the civil law, and his desire to as- 
similate the doctrines of the common law to it, may, perhaps, 
somewhat have influenced his judgment. He admits, that in 
the Roman Law “ gross neglect, lata ciilpa^ as the Roman law- 
yers most accurately call it, dolo proxima^ is in practice con- 
sidered as equivalent to 'dolus^ or fraud itself.”^ Lata culpa 
plane dolo comparahitur^. He is certainly warranted in this 
remark by the opinion of many Civilians; for they, in their 
definitions of the words, dolm^ cvlpa^ and casus^ feavc little 
room to doubt, that they understood such to be the true mean- 
ing of dolus in the Roman Law. Dolus est omnis calliditaSj 
faUacia^ machinatio ad decipiendum^ fallendum^ circumvenien^ 


^ Jones on Bailm. 8. 

' Jones on Bailm. 10, 46, 119. 

* Jones on. Bailm. 46. 

* Joftes on Bailm..8, 9, 47, 120. 

* Jones on Bailm. 21, 22; Id. 14, 15; Dig. Lib. 13, tit. 6, 1. 5, § 2; Dig. Lib. 
50, tit 17, 1. 23. 

* Dig. Lijp. II, tit 6, 1. 1. § 1. *Sce also. Dig. Lib. 44, tit 7, Ljl, § 5. 
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dum^ qltemm adhibita. Oulpa, factum inconsuUum^ quo alter 
Ueditur^ vel quod^ quum a diligente provideri potuerit^ non sU 
provisum. Casus^ est eventus a divind provideniid profectus^ 
cui resisti non potett}- 

§ 20 a. But after all, it may admit of quest]oii> whether 
in the Roman Law the word dolus was used in the intensB 
sense of the word, fraud (that is, intentional fraud), in our 
law, (v whether it liieaiit any thing more than a ]^reach of that 
good faith, which is required by law of Ihe bailee, and thus 
approached nearer to what are aocustomed to call construc- 
tive fraud, or such acts or omissions as operate as a deception 
upon the other party,* or violate the just confidence reposed by 
him, whether there be a deceitful intent, malus animus^ or not. 
Pothier maiiifcstl/ understands the word dolus^ in the Roman 
Law, in this last more mitigated sense ; for he says, it is not 
to be doubted, that a depositary is liable for the loss or deteri- 
oration of things confided to him, when caused by his gross 
negligence; because, such negligence being contrary to the 
good faith requisite in a deposit, it is comprised under the term 
of fraud, and of default of good faith le lerme de dol^ 

et de defaut de bonne /oi), for which the Roman Law declares 
the depositary responsible.^ And there certainly are various 
texts of the Roman Law, which scarcely admit of any other 
reasonable interpretation than what belongs to this mitigated 
sensc.^ Even in the Roman Law, a stipulation, that the de- 
positor shoidd rely solely on the good faith of the depositary 
for the return of the deposit, without resorting to any action, 
was held valid ; while a stipulatibn, that the depositary should 

not be liable for his own fraud (dolus) was held void.^ 

< « « 


^ Heinec. Elem. Jur. Inst Lib. 3, tit 14, § 784 ; Wood, Inst B. 1, ch. 1, p. 
100; Yinn. ad. Inst Lib. 3, tit 25, § 12; Dig. Lib. 50, tit 16, § 223, 226; 
lUg. Lib. 11, tit 6, 1. 1, § 1 ; Dig. Lib. 13, tit 6, 1. 5, § 2. 

' Potbier, Traite de Depdt, n. 23 ; Id. n. 27. Pothier in other places fpni- 
festly understands the word dolus” of the civil law in the same mitigated 
sense. Pothier, Contrat de Mandat n. 211 ;*Dig. Lib. 13, tit 6, 1. 5, § 2 ; Dig. 
lab. 50, tit 1 7, L 23 ; Pothier, Pand. Lib. 16, lit 3, n. 25 ;• Post, § 65. ^ 

* Pothier, Pand. Lib. 16, tit 3, n. lOHo n. 25; Post, § 65. 

« Dig. Lib. 16, tk: 3, 1. 1, § 7 ; Dig. Lib. 2,,tit 14, 1. 7, § 15 ; Id. 1. 27, § 3 ; 
Pothier, Pand. Lib. 16, fit 3, n. 25 ; Id. Lib. 2, fit 14, n. 59 ; Pothier, Tnutd 
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§ 20 b. The Bpman lawyers themselves do ; not seem to 
have been altogether agreed on this point for while Nerva 
maintained that gross negligence was fraud, JProcrlus was dis- 
satisfied with the doctrine ; and Celsus, in giving his approba- 
tion to the opinion of Nerva, says : Quod Nerva diceret^ TatU 
orem culpam dolum esssj Proclo dispKcebat; hiihi vermhmm 
videtur} And a distinction seems to have Jbcei} taken in the 
Roman Law between dolus and dolusi mains. Map^n(^ ne^li- 
gerUia culpa est (says the Digest),, wzflfgv/a ci/lpa dolus *esl? 
Dolum malum Servius quidem ila definite machinationem alte^ 
rius decipiendi causdy cum aliud Simtilalur^ et aliud agUur. 
Labeo autem pos^e et sine simulutione id' agi, ut quis circum* 
venialur, Ilaqtic ipse sic defndt dolum malum esse omnem 
calliditatem^ fallaciam^ machinationem ad cirrumveniendum^ fall* 
endim^ decipiendum, alterim adhibilnm. Labeonis definitio vefa 
est.^ 


de Ddpdt, n. 24, 25, 26, 27. Potlucr's cxplanjilion of tbeso diiTcront stipulci- 
tions will not perhaps be thought very satisfactory. But if the funner stipula- 
tion be construed to mean, that the depositary shall not bo held liable for any 
negligence, however gross, where he acted honestly, and without intentional 
fraud, it would be vtsry intelligible. 

^ Dig. Lib. IG, tit. 3, f. 32 ; Pothier, Pand. Lib. 16, tit. 3, n. 25. 

* Big. Lib, 50, tit. 16, 1. 226. 

* Dig. Lib. 4, tit. 3, 1. 1 , § 2. Tlierc is a very acute and sound criticism upon 
this subject in the English Monthly Law Magaaine, for May, 1839, p. 292, 293, < 
and note, ibid. Aylitle, in his Pandects (B. 2, tit. 23, p. lOK, 109, 110), has 
given an elaborate view of the differenj sorts of fault or negligence, and fraud 
and deceit The passage is long ; but as it contains a very ample view of tho 
opinions of the Civilians, 1 have thought, that it might be useful to place it in a 
note. “ The word fault, in blhn called culpa, is a general term ; and, according 
to the definition of it, it denotes an oiTence or injury done unto another by im- 
prudence, which might otherwise be avoided by human can*. For a fault, says 
Donatus, has a respect unto him, who hurts another not knowingly or willingly. 
Here we use the word oflence or injury by way of a genus, which comprehends'' 
decei^pnalice, and all other misdemeanors, as well as a fault. For deceit and 
malice are plainly intended for the injury of another, but a fault is not so de- 
signed. And, therefore, we have added the word imprudence in this defnition, 
t(f point out and distinguish a fault from deceit, malice, and an evil purpose of 
mind which accompanies all trespasses aiMl misdemeanors. A fault arises from 
simplicity*, a dulness of mind, and % barrenness of thought, which is always at^ 
tended with imprudence ; but deceit, called dolus, has its rise from a malicious 
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§ 21. Perhaps Sir William Jones did not intend to nse' the 
word fraud, in its^ intense sense, but only to use it ad equiva- 


purpose of mind, which acts in contempt of all honesty and prudence, •with a 
full intent of 9oing pischlef or an injury. And by these last words in the defi- 
nition, namely, which might othertvlse be avoided by human care, we distior ' 
guish a fault from a fortuitous case. For a fault is blamablc through want of 
taking proper care ; and it obliges the person that does' the injuiy ; because by 
an application o/«due diligence it might have been foreseen and prevented. 
But fortuitous cases often cannot be foreseen, or (at least) prevented by the 
providence of man ; as death, firps, great floods, shipwrecks^ tumults, piracies, 
&c. Those things are superior to the prudence of any man, and rather happen 
by fate, therefore are not blamable. But if fraud or some previous fault be the 
occasion of these nocuments, they arc not then deemed to be fortuitous cases. 

fault is a deviation from that which is good; and, according to Bartolus, 
erring from the ordinance and disposition of a law. It is sometimes difficult to 
judge* what is the difference betwixt a fault and a dolus, since these words very 
often stand for one and the same thing. There is no one in this life lives with- 
out a fault ; but -he, that would speak distinctly and properly, must impute a 
dolus to some wickedness or knavery, and a fault to imprudence. The first 
consists chiefly in acting, and the other in not acting or doing something which 
a man ought to do. According to Bartolus, a fault is divided into five speciesj 
namely, culpa latissima, latior, lata, levis, and Icvissima. The first he makes to 
be equal to manifest deceit *, and the second to be equivalent unto presumptive 
malice or deceit. The first and second of these distinctions (he says) approach 
unto fraud, and are sometimes called by the name of fraud. But a lata culpa, 
which is occasioned by gi'oss sloth, rashness, improvidence, and want of aArice, 
is never compared unto deceit or malice. For he that understands not that, 

• which all other men know and understand, may be styled (says Bartolus) a 
supine and unthinking man, but not a malicious and deceitful person. But, 1 
think, none of those distinctions of hi^ have any foundation in law ; for such 
things as admit of any degree of comparison, in respect of being more or less 
so, do not a^mit of any specific difference ; as magis et minus diversas species 
non constituent. For that, which the law says ^latiorc culpft, sometimes is to 
be understood de latfl culpfl, after the manner, that a word of the comparative 
degree is sometimes put for a word of the positive, as in Virgil : 

Trikior'et locrymis oculos suflusa nitentos. 

Wherefore, 1 shall here distinguish a fault into two species only, namej|r, into 
lata and levis, though others mention a culpa levissima too. The first denotes 
a negligence extremely blamable ; that is»t(f say, such a negligence as is not tem- 
pered with any kind of diligence. The other imports such a kind of negligent, 
whereby a person does not employ tftit care in men’s affairs, which other men 
are wont to do, though he be not more diligent in his own business. . But as often 
as the wojd culpa is simply used in the law, it is taken for that which we 8ty|p 
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lent to a breach^ of good faiths or to a gross breach of duty, 
pperating as a constructive fraud on the bailee. Thus, in his 
synthetical arrangement of the doctrine of bailments, he says : 
‘‘A depositary is responsible only for gross neglect, or, in 
other words, for a violation of good faith.” ^ If, however, he is 
to be understood as maintaining, that in the co'mihon law: there 
is no distinction between gross negligence and actual or inten- 
tional fraud, he is ccrtsunly under a mistake ; ^and the terror 
requires correction, since many cascss may aris^, in which the 
difftrence rtiay be material.- One is put by Sir William Jones 


culpa levis, a light fault, because words are ever understood in the piore favora- 
ble sense. A culpa levissima, or simple nogligenco, is that, which proceeds from 
an iinafTected ignorance and unskilfulness (say they) and it is like i/nto sueh’a 
fault, which we easily excuse, pithcr on the account of ago, sex, rusti(‘it^% &c. 
Or to set the matter in a clearer light,* a lata culpa is a diligence in a man’s own 
affairs, and a negligence in the concerns of olhernnen. And a levis culpa is, 
when a ma^ employs the same care or diligence in other men’s affairs, ns ho 
docs in his own ; but yet does not use all care and fidelity, which more diligent 
and circumspect men are wont to make use of; and this may ho calM an ac- 
customed negligence, as well in a man’s own affairs, as in the business of other 
men. A lata culpa, I mean a great fault, is equivalent, or next unto deceit or 
malice. And it may bo said to be next unto deceit or malice two ways, namely, 
either because it contains in it a presumptive deceit, as when a man docs not 
use the same diligence in another’s concerns, as in his own ; or else because the 
fault is so gross and inexcusable, that, though fraud bo not presumed, yet it dif- 
fers but little from it. As when a person becomes negligent in favor of a friend ; 
for though favor, or too great a facility of temper, excuses a man from a mali- 
cious or knavish purpose, yet it is next pf kin thereunto. And it is a rule laid 
down in law, that when the law commands* any act of deceit to be made good, 
it is also always understood of a lata culpa, or gross fault. 'Wherefore, since a 
great fault equivalent, or next unto deceit, it follows, that in every di8ix)sition 
of law, .where it is said that evil intent or dolus ought only to be repaired, it is 
to be understood also of a lata culpa; which is true, 1 think, unless it be in the 
Cornelian law do Sieariis. For he who commits the crime of murder ex latft 
culpft, shall bo punished according to the severity of that law, but in a more 
gentle manner ; and thus herein a late culpa is distinguished from malice, or on 
evil design, called dolus malus ; for a murderer is liable on the score of his 
wicked purpose, and not on the aedbunt of gross negligence. Some say, that 
generally speakings whenever the law or an action is touching a pecuniary 
alty, and the law expressly mentions a dciRis, a lata culpa is insufficient, and is 
excluded.’’ 

^ Jones on BaUm. 120. 
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himself; thatnf a depositary commit a gross neglect in regard 
to his own goods, as well as to those which are bailed to him, 
by winch both are lost or damaged, he cannot be said to have 
violated good faith ; and the bailor must impute to his own 
folly the confidence whiuh he reposed in so improvident and 
thoughtless a person.^ So, where a cartoon was left in the 
, hands of an auctioneer, without any particular agreement to 
take c'^re of it, or redeliver it safe, aud without any agreement 
for a reward, and it appeared, that the painting was upon paper, 
pasted on canvas,, and that, the bailee kept it in a room next to 
a stable, in which there was a wail, which had made it damp 
and peCl, it was held to be gross ilegh^ct, and the bailee was 
made responsible, although there was no imputation of inten- 
tional frand/^ 

'• § 23. * These cases sufiicicntly show, that the doctrine, that 
gross negligence is equivalent to fraud, cannot be maintained 
as a general result of the common-law authorities.^ On the con- 
trary, gross nc'gligence is, or, at least, may be, eiitixsi^y consist- 
ent with good faith and honesty of intention. And it would 
be a fnost mischievous error to confound it with fraud; for, 
then, unless a jury should believe the party guilty of fraud, no 
laches would come up to the h'gal notion of gross negligence, 
so ns to entitle the sufferer by the loss to a recovery. A man 
might leave a casket of jewels, or a purse of gold, upon the 
table of a public room at an inn, or might leave a large pack- 
age of bank-bills, in a great coat, in the common entry of an 
inn, from pure thoughtlessness; and a jury might be well satis- 
fied, that it was gross ii('giigeiit;e.* But if fraud were a neces- 
sary ingredient, the very statement of the case wpuld negative 
any right of recovery. ’ The law, however, docs not necessarily 
.include, in the notion of gross negligence, any admixture of 
fraud, or at least not of intentional fraud, although*in argument 


^ Jonpfl on Bailm. 47. * 

* Mytton V, Copk, 2 Str. 1099. Seo ^so, Batson v. Donovan, 4 Bami & Aid. 
21 ; Clarke v. Earnshaw, 1 Cow, R. 

' Jones t*. Smith, 1 Hare, R. 71 ; Wilson v. Y. & M. Railroad Co. 11 Gill & 
Johnson, 58. , ^ 

' See Tompkins v. Saltmarsh, 14 Serg. k R. 275, 280; Jones on Bailm. 88. 
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that is sometiQies’ urged, with a view to relieve the defence 
*from the pressure of other facts.^ 

§ 23. Having, then, ascertained the nature and various de* 
grees df diligence and negligence, it is next to bo considered, 
in what manner the law applic's them to the ditlerent sorts of 
bailments. And, hero, the doctrine ado]ited in the eommoii 
law seems at. once rational, just, and convenient. When the 
bailment is for the solo benefit of tlie bailor, tjio laxy requires 
only diligenoe on the part o.f the bailed, and of course 
•makes liim answerabh* only for ^ross nogleet. When tlie bail- 
ment is for tlio sole benefit of tin* bailee', the law rocpiires grort/ 
diligence on flie j)art of the bailee', aiuVmakc's him responsible 
for neglect. When the bailnu'iit is reciprocally benefi- 

cial to both parties, the law rt'cpiirc's onlinan/ diligence on 
the part of the bailee, and makes him n^sponsible. for onliiimry 
noglect.2 * . 

§ 21. A like division of the <legrecs of responsibility is to 
be found in the civil law. hh vontratiibu^ lleineccius), 
in qvibm pruvs mim commothmi, prfies affertnn incommodum 
cst^ life ordinane ndpam eliani Ifrissunam^ hic^ mm nisi latam^ 
priesiat. Ubi par atriasquv ronfrahenHs commodim afqae in- 
commodnm e.s/, culpa Hiam fevis ab vlroque pnestanda esifl 
The same rules are found in the French law;^ and in the 
iSootch law;^ and they maybe deemed the general result of 
the jurisprudence of Continental Knrope. 

§ 2o. It follows, as a natural coii»ec|uonce, from these prin- 
ciples, that bailees in general are ‘not responsible for losses 


^ Post, § 32; Yaujrlian r. Menlovc, 3 Ping. N. C. 408, 475. In Tomp- 
kins V, Saltmarhh, 14 Serg. & 11. 275, Mr. Justice Duncan said: ** One, who* 
was bound to ordinary dil^ence, and suffered tlie gooils to bo taken by stealth 
01 ^ of his custody, was held by Sir William Jones not to have used ordinary* 
diligence ; but a ronirary practice now jtvevnds.'* 

* Jones on Bailm. 10, 119 ; Coggs v. Berpard, 2 Ld. Raym. 919; Pothier, 
Traitc de Ddpdt, n. 23. 

* Hcinec. £lem. Jur.'Inst. Lib. •, tit 14, § 788 ; Wood, Inst. B. 1, ch. 1, p. 
107 ; Vinn. ad. Inst. Lib. 3, tit 15, § 12. 

* Pothier, Oblig, P. 1, ch. 2, art 1, § 1, n. 141, 142. 

* Ersk. Inst. B. 3, tit 1, § 21, p. 488 ; 1 Bell, Comm. § 411, 4tlf edit; 1 Bell, 
Comm. p. 453, 5th edit 
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resulting from inevitable accident, or from irresistible force, 
although they may become so liable by special contract, oi; (as 
we shall hereafter ^ce) by some positive policy of the law. By 
inevitable accident, commonly called the act of God, istmeant 
any accident produced by any physical cause, which is irresisti- 
ble ; such as a loss by lightning or storms, by the perils of the 
seas, by an inundathm or earthquake, or by a sudden death or 
illness.,' By irresistible force .is meant siuch an interposition of 
human agency, Ms is, from its nature and power, absolutely 
unconttollablb. Of this nature are losses occasioned by the in-» 
roads of a hostile army, orj-Jis the phrase commonly is, by the 
king’s enemies, that is, by public enemh's. In tlfc same man- 
ner, losses occasioned ])y pirates are deem(*d irresistible, and 
by hostile force ; ^ for pirates are deemed the enemies of the 
whole human race {hastes humani genrris)] and by the com- 
mon consent of nations, they are, when taken, everywhere pun- 
ished with death.2 By the law of nations they are esteemed 
outlaws, and their crimes, against whomsoever committed, are 
punishable in the courts of any nation, within wliose criminal 
jurisdiction they an; brought. 

§ 2(). Robbery by force is also deemed irresistible. Rob- 
bery {rajHiia) is in the* civil law delined to be the' violent taking 
from the person of another of money or good:^ for the sake of 
gain.^ The delinitiou of the common law does not materially 
(lifler ; for, in that law, it is deiined.to be the felonious taking 
from the ptTson of another, or, in his presence, against his 
will, of goods or money to any value, by force or violence, or 
by putting him in fear.^ And, 'whether such robbery be by 
robbers on tlie highway, or by breaking open a house, and as- 
sRulting the inmate^, makes no ditfereiice. The acts of such 
banditti arc considered irresistible.^ In like manner, in cases 


^ Abbott on Ship. Ft. 4, ch. 5, § 2, 3. Sec the Magellan Pirates, 25 Eng. 
Law & Eq. K. 5!)5. 

* United States r. Smith, 5 Wheat. R. 153, 161, and note; Id. 163. 

* Halifax, Anal. Civ. Law, ch. 23, p. 79; Inst. Lib. 4, tit. 2 ; Wood, Inst. Civ. 
Law, B. 3, ch. 7, p. 257. 

* 4 Bl. Comm. 248; 2 East, PI. Cr. ch. 16, § 124, p. 707. 

* Jones on<Bailm. 44, 119 ; 10 Hen. 6, 51, pi. (3). See also, Jones on Bailm. 
40 , 79 ; Lib. Assisamm, An. 29, pi. 28. 



CffiUL] 


BAILMENTS IN GBNBRAL. 


.37 


of insurance, the maritime law deems a loss by sea robbers, or 
pirates, to be loss by irresistible force. Sifurtum commiUaiur 
in mart per piratas et lairoms^ et tunc if^er cams farluUos 
connumeratufj is the language of Roecus.^ We shall have oc- 
casion, hereafter, to notice an exception, not to the principle«of 
the rule, but to its application by the coiAinon law, in the case 
of common carriers. 

§27. But a loss by. a mere private or secret theft, is not 
deemed to be irresistible ; ^ and whether It excuses the party, 


* lloccus do Assveur. ii. 41. 

* Itoecus (le Assucur. ii. 42; Marsh. Tiistir. It. 7, g 4, p. 213 ; [Marshall 
r. Nashville Afariiic Sc Impc Ins. Co. 1 lliiiiiph. 00 IV. ‘Kothschihl r. The 
Royal Mail Steam Pat-ket (Vi. 14 Eng. Law it E*|. K. .327 ; 7 Kxch. 734. Parko, 
B., 9aid : ** In this case the ])laintifls sought to recover iVom the defcnchints 
the value of two boxes orgoKl <lust, part of eleven received by them at Panama, 
.to 1)6 carried to the Hank of England. The defendants carried the goods* 

from Panama across the 1/llirniis hy lainh shipped tlu^in at Phagrtts, and brought 
th6m by steam vessc'.ls to Sontlnimpton, and thence carrietl them by the London 
and Southwestern Ibiilway to London. The hill of lading was given V>y them 
at Panama, acknowledging the reecdptof eleven jiackages, said to contain 7,000 
and odd ounces of gold dust to be carried to the Bank of England — *tliu act 
of God, the queen's enemies, robbers, fire, accidents from machinery, boilers, 
steam, cUingcrs of the sea, roiids, and rivers, of whatsoever nature or kind^ ex- 
cepted.' All the packages arrived safely at Southam^iton, and were placed on 
the railroad to he carried to London, but one of them was stolen scirretly from 
the railway truck before th<;ir arrival there, and the jury found that the de- 
fendants were guilty of negligeiice iu the eoiivcyanec of them to London, which 
caused the loss. 

** The defendant^ pleaded the exceptions in the bill of lailing in two dilTercnt 
pleas, one stating that the loss was occasioned hy robbers, the other by dangers 
of the roads. At the trial, both phjas were found for the defendants, but with 
a reservation of liberty to enter the verdict oh both for the plaintiffs. A rule 
fiMc haying been granted, the ease on behalf of (he defendants was elaborately 
and fully argued during the last term. Sir Alexander Cockburn was heanl in 
part for the plaintiffs. Being satisfied tliat the plaintiffs are' entitled to recover, 
^we do not think it necessary t^hear any furllier arguments upon the subject. 
The question is, whether the theft committed on the Southwestern Railway 
was, first, an act of robbers ; secondly, was it a danger of roads within the true 
meaning of the bill of lading ? and wc arc of opinion tiiat it was. neither the 
one nor the other. It was argued, for the plaintiffs, that the word 'robbera* 
ought not to be construed in the technical sense given to the word by the Eng- 
lish law writers, and by some of thcJBnglish statutes, — the 1 Viet. c. 87, .a 2, 
for instance, where it means a felonious taking from the penpn in the presence 
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or not, depends upon the nature of the bailment, and the par* 
ticular circumstances of the case.^ If the proper degree x>f 
diligence has beei) used by the bailee, and, notwithistanding 


of another, of money, or goods, against his will by force, and putting him in 
fear ; for it was no.t likcl/ that a robbery in that sense would occur, as the 
package^ were not in the personal presence of the defendants or their servants, 
and still less were they u^ion their persons. Other statutes were cited where 
the meaning is much more comprehensive, and includes the taking without force. 
Besides, in construing such instruments, it was contended that the ordinary 
meaning of the words used inii^t be followed. We think that position is correct, 
but we must also* look at the einuimstancea under which the contract was made, 
and the peculiar subject to which it applied; and taking these into^considera- 
tion,' we cannot doubt that the meaning of the contract .was, that the defendants 
were not to be li;ible for the loss of the gold dust in insfances where it was taken 
by force by a vis major which they, the defendants, could not resist, but that they 
were to be liable where it was pilfered from them or taken by stealth. It is 
very unreasonable to suppose that the shippers of a very precious article, of 
which a large value is comprised in a very small space, which is capable of being 
easily abstracted by any person employed in carrying it, meant to exempt the 
persons to whom they gave the custody and care of it from all responsibility for 
theft committed by their crew, or others, against whom presumably ^hey could 
guanl by the exercise of reasonable care ; but it is likely that they should agree 
to exempt where the goods were taken by a force which they could not resist. 
The nature of the transaction shows clearly, therefore, that the word * robbers* 
moans, not * thieves,’ but robbera by* force, to whom the term is more usually 
applied, although in common parlance it is often applied to every dcscTiption of 
theft. It is ex])laincd also by the wonl with which it is associated, * pirates,* 
who certainly take by force and not by stealth. We have no doubt, therefore, 
in this bill of lading, that this is the proper meaning of the word ^ robbers,* 
and this being so, the loss in this case was not by robbers, and that the plea in 
which the loss was so stated ought to be found for the plaintiffs. 

** We do not feel any dilticulty as to the meaning of the term * dangers of the 
roads.* We think the word * roads ’ may be explained by the context to mean 
marine roads in which vessels lie at anchor ; or suppose it means roads on land, 
the dangers of the. roads arc those which arc immediately caused by roads, as 
the overturning of carriages in rough and precipitous places. The losses by 
robbers are already {provided for uudef the general term ‘ robbers.* The same* 
reason which induces us to believe the parties did not mean the defendants 
should not be exempted from pilfering by thieves where loss by robbers is ex- 
cepted, leads us to the conclusion that they did not intend they should be pro- 
tected 'in the case of loss by thieves in passing along roads. Our judgment 
will, therefore, be for the plaintiffs.”] 

^ Clarke v. Earnshaw, 1 Gow, N. P. R§p. 30. 
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that, a loss by such theft ensues, he is not responsible. There 
are also exceptions to this rule, which will be taken notice of 
hereafter.^ ’ . ’ • 

§ 28. Whether a loss occasioned by the forcible breaking 
open of a house by robbers, or bandits, diiriirg the temporary 
absence of the family, would be.. deemed a loss by irresistible 
superior force, does not appear to have been ilirectly settle^ in 
our Jaw. Bonion’s caso,^ whether • it be law or not, does not 
come up to the doctrine. And Sir William .Idftes’'* states, that, 
in case of a loss by burglary, no bailee can be responsible with- 
out a very spc^cial undertaking; but he cites no authority on 
the point, lie doubtless intends to speak of tliat erime in its 
technical ^seiise, which supposes an aetnal oceupation of tjie 
house, as a mansion, or, at lesist, if the family is absent, that it 
is so animo rcverfemlL^ Potliicr considcTs a loss by forcibly 
breaking open a lionsc‘, to be a loss by irn*sistible forcer.® • 

§ 29. Onr own Braeton eiiumc‘ralirs among casualties, tire, 
the ruin or fall of*edifices, shipwreck, robbery, and hostile in- 
cursions ; for, speaking of crertain cases, in whic‘h a bailee may 
be responsible for casualties, he says: forte mcendioy ruind^ 

natf/rff^ioj avl latronum ret hostiiun incurHut^ eonsumjda fucrit vel 
deperdita^ suhtracla^ vel ahlata.^ 

§ 30. In the civil law, in which parties are not generally 
liable for accidents, unless tlnry expressly sti])nlate to be so lia- 
ble, there are included under the head of accidents, not only 
losses by li^itiiing, inundation, torrents, shipwreek,^ and otheiw 
perils of the sea, but als<j losses by lire, robbery, hostile incur- 
sions, insurrections, and piracies.® Animalium^ vero (says the 
Digest), casns^ morteSy quwque sine cnfpd accidunty servo^ 
rumy qui cnslodiri mn solenty raidniCy iumuliusy incendiay nqua^ 


*«See Marshall on Insur. B. 1, ch. 7, § 4, p. 243; Roccus de Assccur. note 
42;^ Post, §489. 

* Mayn. Year Book, 275 ; Fitz. Ayr. Detinue, 69. 

* Jones on Bailm. 39. 

* 4 Black. Comm. 223; 2 East, PI. Cr. ch. 15, § U, p. 496. 

* Pothier, Traitd du Pret k Usage, n. 53. 

* Braeton, Lib. 8, ch. 2, p. 99. 

'•Dig. Lib. 4, tit. 9, 1. 8, 1. 

' Dig. Lib. 4, tit 9, 1. 8, 1. 
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rum magnitudines^ impetus praedonum^ a nullo prpstantur} Vin* 
niuB enumerates them sotnewhat more in detail. Casus fortuiU 
varii sunt^ veluti a, vt veniorum^ terbimm^ pluviarum^ graridinum^ 
fulminum^ ccstus; frigoris, et similiuM calamitatum^ quce cobIUus 
immiltuntur. Nostri vim divinam dixermit; Groici 0eov ^lav. 
Item naufragia^ aquarum imindationes^ incendia^ mortes anu 
malipm^ ruince , tedium^ fundonim chasmata^ incursus liostium, 
pnedomip impetus^ Sfc.^fug(e' servorum^ qui custodiri non solent. 
His addc damna* omnia a privatis illata^ quce quominus inferren* 
iur^ nuUii curd careri poluit. J^d casus autcm fortuitos non sunt 
referendi iUi rasus^ qui cum culpd coujuncti esse solcni; cujus^ 
modi sunt fttrla, Quamobrem^ qui rem furio amissam vel incen^ 
dio^ verbi ^rausd servorum negHgentid orto^ consiwqdayi dicity is 
diligentiam suam probare debet. Q;uod i*ero incendium in alienis 
wdibus abort um occupat <cdes vicinaSy ant quod fidmine excitatuTy 
aut a grassaloribus vet incendiariis immittitUTy id inter casus for- 
tuUos numerari debet? 

§ 31. Those principles, both in Iho civil and in the common 
law, are 1o be uiiderhiood witli this limitation, that there is no 
subsisting contract b<*tw<‘cn the parties, which varies the gen- 
eral obligation resulting from them; for such contract, if it 
exists, govt'rns the case, unless it be against public policy, or 
positive law. 

§ 33. Til respect to cases of loss by fraud, there is a salutary 
principle, bi'longing both to our law and -the civil law. It is, 
•that the bailee can never protect himself against responsibility 
for losses occasioned by his own fraud ; nay, not even by a 
contract with the bailor, that he shall not be responsible for 
such losses, l^'or the law will not tolerate such an indecency 
and immorality, as that a man shall contract to be safely dis- 
honest. It, therefore, declares all such contracts utterly void ; 
and holds the bailee liable, in the same manner, and to the 
same extent, as if no such contract ever cxi&ted.® Non valety si 


* ' Dig. Lib. 50, tit. 1 7, 1.^ 23 ; Dig. Lib. 18, tit. 6, 1. 5, § 4. 

* Vinn. ad InM. Lib. 3, tit. 15, § 2, ii. 5. 

• ’ Jones on Dailm. 11, 48; Doct. and Stud. Dial. 2, ch. 38 ; S. P. Alexander 
tf. Green, 3 Ilill (N. Y.), K. 9, 20. See WpIIs v. The Steam Navigation.Co. 
4 Seldcn, 375. 
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‘cmveneriiy ne dobis pnsstetur^ says the Digest.} So says Hei* 
neccius. Dolus semper ei in omni conlraelu •praestandusj nec * 
eohveniri potest in antecessum at ne dolus irrwsietur? . N^w, it 
will occur at once. to the reader, that, if the law be so, and if 
gross negligence be. equivalent to fraud, there could be no 
defence set up. by the bailee, founded upon his own conduct 
being the same in respect to his own goods as in respect to 
those deposited or founded upon a special. contrac‘t not, to be 
liable for grOss negligence.® But, there is* no q)rinciple in our’ 
law, that would prevcjit a depositi\ry from contracting not to be 
liable for any degree of negligcwiee, iji which fraud i.s really 
absent. The maxim of our juris|)rude*nce is, that Modus et 
conventio^vincunt /egm; and it applies to all conTfacts, not 
oflensive to sound morals, or to ]H)sitive prohibitions by the 
legislature. 

§ 33. And here it may be proper to state, that^as tlie legal 
' responsibility of a*bailee (except perhaps in the eases of common 
carriers),'^ may be narrowed by any special contract, either ex- 
press or implied, so it may in like manner b(^ enlarged.® Thus, 
if a depositary should specially eontract to kec*p the deposit 
safely, he might be liable for ordinary negligence, although the 
law wovdd otherwise hold him liable only for gross negligence. 
Upon this ground, Soutlieote’s ease ® may, perhaps, be main- 
tained to be good law, and not to be liable to tin; ohje.ction 
made against it in Coggs v. Bernard." If, indeed, it proceeded 
upon the ground asserted by Lord Coke, that a bailment upon 
a contract to keep, and to keep safely, is tlie samti thing, it cer- 
tainly is not law, and was •overruled in Coggs v, Bernard. 
But from the report it would seem, that the bailment was there 


* Dig. Lib. 50, tit. 17, 1. 23 ; Dig. Lib. 2, lit. 14, 1. 27, § 3 ; Wood, Inst B. 1, 
eh. 1,‘p. 107 ; Vinn. ad. Inst. Lib. 3, tit. 15, § 12. 

* lleincc. Klcm. Jur. Inst. Lib. 3, tit 14, § 785. 

* Ante, § 20 to 23. . See Penn. Railroad Co. v. MrCloskey, 1 1 Harris, 526. 

* Querc, -r- if carriers may so limit their responsibility, and see the New York 
case of Hollister v. Nowlen, 19 Wend. 234 ; Post, § 554, note 3 ; Colo v. Good- 
win, 19 Wend. 251. 

? Ames V. Beldcn, 1 7 Barbour, S. C. 515. 

5 4 jCo. R. 83, b. ; 1 Inst. 69, b. 

^ 2 Ld. Raym. 909, 911. 
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to keep safe ; and if so, then upon that special contract the 
party might hav% been held responsible, although he would not 
otherwise have bepn liable by the general law. This was the 
doctrine maintained by all the Judges, in the case of Coggs n. 
Bernard,^ which case proceeded mainly upon this ground.^ Tn 
a later case the same distinction was adopted by the Court ; and 
it was held, thsit if a depositary should accept to keep safely, 
he would be rcspoiiyble for losses by rubbery or theft, although 
he would not otherwise be responsible upon the general princi- 
ples of law.^ [But modern cases have declared there is no dif- 
ference between a carrier’s -general duty to carry, and his spe- 
cial contract to carry safely and securely,” because both are 
subject to such exceptions as Ihe law will create.*] 

§ 34. 'riie rule of tin* civil law is on this point conformable 
to ours. Si quid mminatim convenit (is the language of that 
law), vel phis vel minus in singulis conlractibus^ hoc servabi- 
tur^ quod initio convenit ; Jegeni enim contractus dedit.^ 

§ *35, To what extent a special agreement actually varies 
the obligations of the bailee, resulting from the general princi- 
ples of law, must in a great measure depend upon the true ev 
position of the terms of the particular agreement. The gen- 
eral rule in such cases would seem to be, not to expound the 
contract unfavorably to the bailee beyond«tho obvious scope of 
its terms.® Sir William Jones thinks, that a depositary would 
not he liable for a loss of the goods by robbery, without a most 
express agreement.^ St. (Tcrmain also holds, that, if a deposi- 
tary promise to n*btore the goods safe at his peril, he is not re- 
sponsible for casualties ; but that it would be otherwise if he 
is to receive a reward/ Lord Holt, in Coggs v, Bernard,® 


^ 2 Ld. Raym. 909. 

* Jones on Bailm. 42 to 45. 

* Kettle M Brumsalo, Willes, B. 118, 121. 

* See Austin v. Manchester, &c.. Railway, 5 Kng. Law & Eq. R. 329 ; 17 Q. 
B. 600; Shaw v. York k N. W. Railway Co. 13 Q. B. 847; Collett v. The 
London & Northwestern Railway Co. € Eng. Law & Eq. R. 805 ; 16 Q. B. 984. 

* Jones on Bailm. 48 ; Dig. Lib. 50, tit. 17, 1. 23 ; Dig. Lib. 17, lit. 1, 1. 89. 

* Post, § 512, 550. See Ames v. Belden, 17 Barbour, 517. 

^ Jones on Bailm. 44, 97, 98.^ 

* Doct. and Stud. Dial. 2, ch.* 88. 

■ * 2 Bsym, 909, 919, 919 
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was of opinion, tlt^at upon a promise by a bailee without reward 
to keep or carry safely, he is not responsible for injuries or 
• losses occasioned by the acts of wrongdoers.; ^ and, a fortiori^ 
that he ‘is not responsible for a theft not caused by his own 
neglect. Robbery would, of course, in his opinion, exempt 
him from liability^ Mr. Justice Powell, in the same dase, 
thought that robbery would not be an excuse ; and, of course, 
that theft would not;^ because -the bail|{c would .hijwve a 
remedy over against the robber. Mr. Justice Powys and Mr. 
Justice Gould seem to have agreed .in opinion with Lord Holt.® 
Sir W. Jones holcN, that in such a’ case the bailee would be 
responsible for a loss by theft, but not for a loss liy robbery.^ 
He manifestly founds himself upon thc^ distinction taken in the 
civil law, that tin* attack of robbi^rs is an irresistible force; 
^but that of thieves may be guarded against by vigilance; lAi* 
petus pmlonum a mUo prastantttr.^ I'lie reason given is, (piu 
bus resist! non /msitfi Hut theft was not dc-emed to fall under 
the like consideration. Quod sifurihus suhreptinn sit^proimum 
ejus dclrimenlum est ; quia custodian! prwstarc dvhuit^ qui (csli- 
malum .accepitJ Lord Chief Justice Willes, however, seems 
to have thought, that, upon such a spinaai undertaking, even 
, robbery would . not be an e\<‘use.® 4'hc* civil law does not 

appear to go so far as to make a bailee* liable for robbery upon 
such a eontrae't,® although ho would bt* liable for theft. Its 
language is : i^on enini dubitari oporlvi^ quin, is, qui satoum fore 
recipit, non solum a JuHo, sed eitam a damm rccedvre videatur^^ 


» Dig. Lib. 13, tit. C, 1. 19. 

* 2 Ld. Raym. 911. 

* 2 I^. Raym. 909, 914. 

* Jones on Bailm. 43, 44, 45, 98, 10.3. 

* Jones on Bailm. 41, note (o) ; citing Goth. Com. in LL. Contractus p. 143. 
The same commentary is given in Van LecuwcnN edition of the Digest, Lib. 
17, tit 2, I. .52, § 3, note 22, 24, edit. 172G; Dig. Lib. 50, tit 17, 1. 23; Dig. 
Lib.* 13, tit. 6, 1. 18 ; Dig. Lib. 17, tit. 2, 1. 52, § 3 ; Tost, g 38, 334, note. 

* Dig. Lib. 13, tit. 6 , 1 . 18. 

, ^ Dig. Lib. 17, tit. 2, 1. 52, § 3, and' the commentary in Van Leeuwon’8 edi- 
tion, 1726. 

* Kettle V. Bromsall, Willes, R. 121. 

* Cod. Lib. 4, tit. 21, 1. 6. * 

^ Dig. Lib. 4, tit 9, 1. 5, § 1 ; Potljer, Fand. Lib. 4, tit 9, 8 ; Post, { 37. 
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( 36. In respect to losses occasioned by inevitable accidenti 
such as by lightning, tempest, inundation, and other like un« 
avoidable calamities, there are very respectable authorities,* 
that, notwithstanding a special contract or undertaking to keep 
safely, the bailee will not be responsible for such losses. Sir 
W. Jones manifestly supported this doctrine.^ It is sanctioned 
also by St; Qermain in the passage above cited and was 
avougsd^ by the C^urt in Ooggs v. Bernard.** There are many 
cases in our laV, where, if a contract or condition, possible at 
the time it was made, becomes afterwards impossible by the 
act of Ood, or of the law, the obligation or condition is dis- 
charged.* There are others, again, where a different doctrine 
is inculcated.® It is not easy to reconcile the cases, or to point 
out tli(‘ different reasonings on which they proceed. In a 
leading case, the following distinction was taken: “ Where the 
law creates a duty or charge, and the party is disabled to per- 
form it without any default in him, and he hath no remedy 
over, there the law will excuse him ; as in the case of waste, 
if a house be destroyed by tempest, or by enemies, the lessee 
is excused. But when the party, by his own contract, .creates 
a duty or charge upon himsedf, he is bound to make it good, if 
he may, notwithstanding any accident by inevitable necessity ; 
because he might have provided against it by his contract. 
And, therefore, if the lessee covenant to repair a house, though 
it be burnt by lightning, or thrown down by enemies, yet he 
ought to repair it.” ® This distinction has the countenance of 
highly respectable authorities.* But in the present state of 


^ Jones on Bailm 43, 41, 45. 

' Doi*t. and Stud. Dial. 2, ch. 38 ; Ante, § 35. 

* 2 Ld. Rayin. 909, 911, 915. 

* Fowcll on Contr. 446 ; Com. Dig. Comlkion^ D. 1, L. 12, 13 ; Co, Litt. 206 ; 
1 Roll. Abndg. ComhUon^ G. p. 450, pi. 10; Id. I. p. 451, pi. 1, 2; Williams 
V. Hide, Palmer, R. 548, 550; W. Jones, R. 179; Com. Dig. AssuwpsHy G.; 
Bac. Abridg. Condition^ D. 1, 2; Noy, Max. 35; Harrington v. Dennic, IS 
Mass. R. 93 ; Badlam v. Tucker, t Pick. 284. 

* 1 Roll. Abridg. Condition, G. p. 450, pi. 8, 9, 10 ; Com. Dig. Assumpsie, G. ; 
Baylies r. Fcttyplace, 7 Mass. R. 325; Phillips r. Stevens, 16 Mass. R. 238; 2 
Saund. 422, note by Williams (2) ; 6 T. R. 759. 

* Paradine v. Jane, Aleyn, Rep. 26, 27. 

* Brecknock and Abergaveny Canal Co. v. Pritchard, 6 T. R. 750 ; Hadley 
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tke law, it does not ^eem possible to lay down any general 
mla on the subject, as to what casualties will excuse or not jn 
cases of a special contract.^ 

§ 37. The general rule of the civil law is that stated by 
Heineccius, that a bailee is never responsible for casualties, 
unless there has been some unjusiiiiable delay, or the party has 
taken upon him the risk of the casualty, or he is at the same 
time guilty of neglect. . Casus numjuam grtvsiatur^ nisj vel 
in moni sit debitor^ vel casvm in se tillro susrejjvriti vcl vulpam 
simul admiseril? A bailcQ, therefore, may render hhnself 
rcifponsiblc for casualties, if he cdiooses to contract against 
them, even though he* be a mere dt*positaty. ^7 vonvvmt^ ul in 
deposito et culpa preesteiur^ fata est conrenlio; coutractus 


V. Clarke, 8 T. 11. 259, 257; Blijrlit v. Page, H Ilos. Sc Pull, fjtfllf', nofa (a); 
Atkinson v. Kitcliio, 10 Kast, 11. 530, 533; Parker v, Hodgson, 8 ^laiile Sc 
Selwyn, 2G7; Sjoerds v. Luseoinbe, 16 Ka^t, U. 201; Uidloek v, Doiiimit, 6 
Term Kep. 65(J ; Higby r. Atkinson,' 4 Camp. 11. 275; Phillips r. SteveiiH, 16 
Mass. R. 238; Medeiros r. Hill, 8 iling. R. 231 ; Abbott on Shipp. Pt. 3, eh. 1, 
§ 14 to 16 ; Id. ch. 7, § 1 7, 19 ; Id. eh. 11, § 3; 2 Story, Kq. Jiirbp. § 1303 to 
1311; 1 lioll. Abridg. CundUhn^ G. pi. 8, 1. 20 ; Id. pi. 9, 1. 2r> ; Platt on Cov- 
enants, Pt. 6, eh. 2,.§ 1, p. 582 to 585 ; Cliitty on Cunfracts, by Perkins, p. 567 
to 569, Aincr. cdit.^1839. 

* ^ See Post, § 202, .>.50. A learned friend has submitted tlic folloiving as tho 

true distinction, which ought to govern in eases of this .sort. Where tho con- 
tract is fur a personal service, which none but the premier cah perform, ux. gr., 
that he will be at a certain place at a certain time, there, inevitable accident 
will excuse tho non-performaiirc, by an inherent condition in the nature of tho 
contract. But, where the thing to lx* done may be pcrformc(] by tho promisor, 
or by another person, theri*, all accidents are at the risk of the promisor, if he 
makes no exception. It will be found*diflicult to reconcile this dLstinction with 
some of the authorities. Sec 1 lioll. Abridg. Condition^ G. pi. 8, 9, 10; Com* 
Dig. Condition^ D. 1 ; Com. Dig. Action on the Case upon AsmmpsU^ G. ; Com. 
Dig. Covenant, £. 3 ; Pla^t on Covenants, Pt. 6, ch. 2, § 1, p. 582 to 585. Per- 
haps, if the qaestion was entirely new, the good sense of the doctrine would bo, 
that where the act stipulated to be done by a party becomes impossible to be 
done by any one, by inevitable* accident, or the act of Providence, there the 
party shall stand excused. But, where the act is stipulated to bo done by a 
parly, and he becomes incapable, by death or otherwise, but the act can be 
done by another person, there, the non-performance shall not be excused. . 

* Heinec. £lem. Jur. Inst. Lib. 2, tit 14, § 785; 1 Domat, B. 1, tit 1, § 3, 
art 10, and tit. 7, § 3, art. 6 ; VinS. ad. Inst Lib. 3| tit 15. 
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enim lep^em eto conventione accipiunt^ But it does not seem 
piecisely laid down, what cascf«, or rather what special con- 
tracts, shall be dpemed to include the ris^ of casualties. The 
general rule of the civil law would seem to be, that the risk 
of casualties is never iiieluded under the general terms of a 
contract. But that, however general the undertaking may be, 
it inc*lud(‘s oqly such risks as might be foreseen, and nbt those 
whifdi ^h(sre could be no zoom to apprehend. Pothier ® deduces 
this doctrine from the* civil law ; and the Code seems to coun- 
tenance it ; Qufc forluiiis casibus. avcidunl^ cum prterideri rum 
poluerinl (in quibus etinm of^fp'essura lalronmn esl), ntlUo 
bonre fidei judicio phestanfur.^ The Code of France adopts** 
into its positive regulations, most, if not all, the rules of the 
civil law on this subject. It considers the obligation extin- 
guished when the thiii^, which is the object of the obligation, 
is extingftttfihed, or has perished without the default of the 
obligor, df'* unless he agreed to be charged with accidents.* 
And the same was the antecedent rule, as we learn from 
Pothier.® I’othier, in another plac<', says, that, if by his con- 
tract the thing is to be at the risk of the hirer during the 
period of tin* bailnient, by these teniis the hirer is responsible 
for th<* slightest negligence, but not for losses .by casualties, or 
by file vis major!^ ' • 

§ 138. Tn r(\spect to theft, Sir William Jones has given an 
opinion, that a Joss by private theft is presumptive evidence of 
ordinary neglect. ^ And he cites with manifest approbation 


» Di}j. Lib. 16, tit. .*), 1. 1, § 6 ; Dig. Lib. 2, tit. 14, 1. 7, § 15 ; 1 Domat, B. 1, 
tit. 7, § S, art. 7 ; Potliior on Oblig. P. t, n. 142. • 

* Pothior, Oblig. P, 3, ii. 633 ; Pothier, Traitc du Cont. dc Louage, n. 5. 

* Cod. Lib. 4, tit. 2i, 1. 6 ; Ante, § 3.'). 

* Code Civil, B. 3, tit. 3, § C, art. 1142, 1302, 1303. — Tlio Civil Code of 
Louiiuana seems to have adopted similar principles.” Code Civil of Louisiana 
(1825), art. 1027, 2216. 

* Pothier on Oblig. n. 142, 143, 148. 

* Pothier, Louage, n. 192. — Pothier, in another place, speaks of the word 
risk, as having several significations, one of which is, that the thing is entirely 
at the risk or peril (periculum) of the bailee, even against accidents by superior 
force ; and another, when it signifies only that the bailee shall be held liable for 
any tbc slightest neglect o{ fault. Pothier, de Depot, n. 32. 

^ Jones on Bailm. 38, 39, 40, 43, 44, 66, 76, 77, 78, 109, 110, and note (q), 
119; Ante, 35 ; Post, § 76, 280. 
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the commentary^ of Qothofred on the Pandects, where he 
says: Alia est furti ratio; id enim non casui, scd levi culpm^ 
fermd ascribitur. Aj^ersus latrones parhm jtrodest custodia; 
adoersm furem proaesse potest^ si quis advigileL] The civil 
law soemn to warrant this distinction.^ Potiner, too, has 
adopted it ; but he considers the presiiniptioii of neiL^lect, in 
case of theft, to be open to be rebutted by proof of due care.® 

§ 39. There does not seem to be. any such rule adopted into 
our law, as Sir William Jones supposes, if thd* tlic*ft has been 
caused by negligence, it is without doubt, that the bailee will 
be* responsible, where the nature of -the bailment would make 
‘ such a degree of negligeiu^c a breach <)f h'is implied obligation. 
But, abstractly speaking, there is nothing in the cas<» of theft, 
from which we have a right to infer, that, because a loss has 
happened by it, there must have been some neglect.* * On the 
contrary, no (h^grec* of vigilance will always secure, a party 
from losses by theft. A store may be. broken open, however 
securely lo(*kcd ; a ])erson may be* robbed, while riding in a 
stage-coach, or while asleep; a servant maybe* faithless, and 
betray tin* confideiict* ri»|)osc*<l in him ; a person may be seized 
with a sudden lit, or alienation of mind, and the tln*ft may be 
committed without any coiisciousnc*ss on his part, in these, 
.and in many other cases, thi*rc would not be any presumption 
of neglect. And the civil Iffw itself supposes, that in such 
cases the baih'c*. might repel the imputation of negligence.® 
By our law, a bail(*e is in many casc*s c*xcusablc, when the Joss 
is by theft ; but ncvcjj, when that tln*ft is o(*casioned by gross 
negligence. So long ago as The ri*ign of Kdwanl the Third,® 
it was held, that if a jierson bail his goods to keep, and they 
are stolen, the bailee is excused. The rc*asoning of the Court, 


. ^ Ante, § 35 ; Jones on Bailm. 44, n. (o). 

* Dig. Lib. 17, tit. 2, 1. 52, § 3 ; Wood, Inst. B. 1, cb. 1, p. 107; 1 Domat, 
P. 1, tit. 4, § 8, art. 3 ; Just Inst Lib. 3, tit 15, § 2, 3 ; Junes on Bailm. 44, 
n. (o) ; Post, § 334, note. 

? Pothier, Traitc du Pret h Usage, n. 53. 

* See Vere v. I^mith, 1 Vent 121 ; s. c. 2 Lev. 3 ; Jones on Bailm. 98. 

* Dig. Lib. 13, tit 6, 1. 19, 20, 21 ; 1 Domat, B. 1, tit 4, § 8, art 8 ; Just. 

Inst Lib. 3, tit 15, § 3. • 

* Year Book, 29, Liber Assisarum, 28. 
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in Cogga v. Bernard, ^.sliows, that the Court did not consider 
theft as primd fibcie presumptive of negligence. In short, our 
law considers theft, like any other los^ to depend, for its 
validity as a^defence, upon the particular circumstances of the 
case, and to be governed by the general nature of the bail- 
ment, and the responsibility attached thereto. It raises no 
presumption either way from the mere fact of theft. It neither 
imputes the theft to the neglect of the party, nor, on the other 
hand, exempts* him from responsibility, from that fact alone. 
But, it decides upon all t}ie circumstances of the case, and 
thence arrives at the conclusion, that there has, or there has 
not, been a due degree of care used.^ 

§ 39 a. In cases of bailmen1i| the question sometimes oc- 
cursi how far a second bailee is liable to the original bailor, 
where the first bailee is a wrongdoer, or where the second 
bailee claims either by his own tort, or by a defective deriva- 
tive title under the first bailee. There is no doubt, that in 
each of those cases the original bailor has a good cause of 
action, as well against the first bailee, as the second bailee, for 
each is guilty of a wrong to him.® But the form in which 
the remedy is to be sought has been thougiit to admit of a 
distinction. Thus, for example, if the first taker is a tres- 
passer, and the second taker is a trespasser also, an action 
of trespass, or an action of replevin, or an action of trover, a^ 
the election of the owner, will lie against each of them.^ But, 
if the first taker only be a wrongdoer, and the second taker 
comes to the possession of the property by delivery as a pur- 
chaser or . otherwise, bofid fide and innocenuy, and without any 
fault on his own part, it is said that the owner cannot maintain 
an action of trespass against th^ second taker ; but his appro- 


^ 2 Rd. Raym. 909. See 1 Vent. 121. 

* Finucane v. Small, 1 Esp. N. F. C. 315; Butt i*. Great Western Railway 
Co. 11 C. B. 120, 7 Eng. Law & Eq. R. 448 ; 2 Kent, Comm. Lect 40, p. 556, 
4th edit; Fitz. Abridg. Accompt, pi. 11 ; Po^t, § 76. 

' See Cummings v. Vorcc, 3 Hill, R. 282; Barrett v. Warren, 3 Hill, R. 348 ; 
Aeker v. Campbell, 23 Wend. R. 372; Cary v. llotailing, 1 lliU, 311 ; Wilbra- 
ham V. Snow, 1 Siderf. R. 438. 

* Ibid. 
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'priate remedy h either an action of trover or of replevin in 
thedetinet.^ 

§ 40. There is another topic, which may. properly be con- 
•sidered in this preliminary view of the general doctrine of 
bailments, inasmuch as it seems applicable to every species of 
them. All allusion is here intended to the subject of the 
confusion of property by the bailee, so that tlfe bailor’s prop- 
erty eannot be distinguished frenn his .own. Mr, Justice 
Blackstonc has cbrrectly staled the general *rule, and truly 
said, that the English law partly agrees with, and partly diflcrs 
from, the civil law. ‘Mf (says ht*)^ the intermixture be by 
consent, I ajiprehend, that, in both "cases, the proprietors have 
an lntert*st in common, in profortioii to their ^respective shares.* 
But, if one wilfully intermixes* his money, corn, or hay, with 
that of anothiT man, without his approbation or knowledge, 
or casts gold, in like* manner, into another’s melting-pot or 
crueibh*, the civil law, though it gives the* sole property of 
the whole to him who has not interposed in the mixture, yet 
allows a satisfaction to the other, for what he has so iraprovi- 
dcntly lost.^ But our law, to guard against fraud, gives the 
entire property, without any account, to him whose original 
dominion is invaded, and endeavored to be rendered uncertain, 
without his (*onscnt.”* But there may bn a ease of confusion 
•of property, neither by consent, nor by wilfulness ; as, where 
the bailee, by negligence, or unskilfnliK^ss, or inadvertence, 
mixes up his own goods of the same sort with those bailed ; 
and there may also be a confusion arising from mere accident 
and unavoidable casualty. In the latter case, that of irdcrmlx- 
ture by accident, the civil Jaw deemed the jiroperty to be 

* Wilson V, Barker, 4 Barn. & Adolph. 614 ; Badkin v. Powell, Cowp. R. 438 ; 
Comyn, Dig. Trespass^ D. ; Bac. Abridg. Tresjtass, K. 2, citing Bro. Abridg. 
TreKpass^ pi. 48 ; Van Brunt v. Schenck, 11 Johns. K. 384 ; McCarty v, Vick- 

*ery, 12 Johns. R. S48 ; Storm f. Livingston, 6 Johns. R. 44 ; Barrett v. Warren, 
3 Hill, R. 348. But aie the opinion of Mr. Justice Cowen, ibid. 

* 2 Black. Comm. 405. ' 

' Vinn. ad Inst. Lib. 2, tit 1, p. 169 ; Just Inst. Lib. 2, tit. 2, § 27 ; Aylifie, 
Fknd. B. 3, tit 3, p. 291. 

* Vinn. ad. Inst Lib. 2, tit 1, p. IfO; Just Inst Lib. 2, tit 1, § 28. 

* See Hart r. Ten Eyck, 2 Johns. Ch. R. 62 ; 2 Kent, Comm. Lect 36, p. 
364, S65, 4th edit 
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held* in common, wnetner tne mixture produced Tt thing of 
the same sort, or not; as, if the wine of two persons were 
mixed by accidei\t.^ The like rule would probably be adopted 
in our law, under the like circumstancds.^ But in eases, of am 
intermixture by unskilfiiliicss, negligence, or inadvertence, a 
different rule seems to prevail in our law. In cases of this 
nature, the principle seems to be, that, if a man, having under- 
takeiL to keep the property* of another distinct from his own, 
mixes it with the latter, the whole must, both at law and in 
equity, be taken to be the property of the bailor, until the 
bailee puts the subject-matter under such circumstances, that it 
may be distinguished as satisfactorily, as it might have been ' 
before that unauthorized niixtum on his part. This rule has 
been laid down by Lord Eldon,^ and by the Court of Ex- 
chequer.^' In the case before Lord Eldon, he said: “What 
are the cases, in the old law, of a mixture of corn and flour ? 
If one mixes his corn or flour with that of another^ and they 
were of equal value, the latter must have the given quantity.* 
But, if articles of different value arc mixed, producing an 
aggregate of both, and, through the fault of the person mixing 
them, the other party cannot tell what was the original value 
of his property, he must have the whole.” Mr. Chancellor 
Kent has acted upon a similar principle, holding, that, if a 
person, having charge of the property of another, so con-f^ 
founds it with his own, that it cannot be distinguished, he 
must bear all the inconveniences of the confusion. If he 
. cannot distinguish and separate his own, he shall lose it.^. The 
conclusion to be drawn from these decisions, and other authori- 
tics,^ seems to be, that, in cases of negligent and inadvertent 
immixtures (perhaps even of wilful mixtures), if the goods can 
be easily distinguished and separated, then no change of prop- 
erty takes place, and each party may lay claim to his own. 


‘Vinn. ad. Inst Lib. 2, tit 2, § 28. 

* Dane’s Abridg. ch. 76, art 5, § 19. 

■ Lupton 17. White, 15 Ves. 432, 436, 439. 

* Fanton v. Fanton, cited 15 ycs..440. 

* Hart 17. Ten Eyck, 2 Johns. Ch. R. 62. ^ 

* See Bond t;. Ward, 7 Mass. K. 123 ; Dane’s Abr. ch. 76, art 8, § 15. 
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If the goods arf of the same nature and value, although not. 
capable of an actual separation* by identifying each particular; 
yet, if a division can be made .of equal value (as in the case 
of a Niixture.of corn, or coffee, or* tea, or wiiio of the same 
kind and quality), there each may claim his aliquot park 
But, if 'the mixture is undistinguishable, and a new ingredient 
is formed, not capable of a just appreciation and division, ac- 
cording to the original* rights of -each, there the ps^rty who 
occasions the wrongful mixture must bear the adiole loss.^ 


CHAPTER ll. 

ON DKPOSITS. 

§ 41. A DEPOSIT is usually d(4iiuul to be a nakcnl bailment 
of goods, to be kept for the bailor without reward, and to be 
returned, when, he shall n^quire. ii.^* Perhaps a more correct 
definition would be, that it is a bailment of goods, to be kept by 
^the bailee without reward, and delivered acteording to the object 
or purpose of the original trust; for, in some cases, tlie deposit 
may be for the benefit of a third person, and to be delivered to 
him when demanded, and not to be returned to the bailor. 
The definition of the lloinaiplaw, as we shall presently see, is 
singularly brief, and pregnant in meaning. 

§ 42. Pothicr deihies it to 6c a contract, 1)y which .one of the# 
contracting parties gives a thing to another to keep, who is to 

do BO gratuitously, and obliges himself to return it, when he 

• • 


* Sec AylifTe, Panel. •B. 3, tit. 3, p. 291, 292; Erskinc, Inst B. 2, tit 1* § 

1 Stoiy on £q. Jurisp. § 623 ; Story on Agency, § 193 ; 2 Story on Eq. Joriq^ 
§ 1282, 1283. 

* Jones on Bailm. 36, 117; 1 Bell, Comm. § 199, 4th edit ; 1 Bell, Comm, 
p. 257, 5th edit S^ aJso, 1 Daqe’s Abr. ch. 1 7, art. 1, § 3 ; 1 Stair, Inst B. 1, 
tit 13, § 1 ; Enk. Inst. B. 3, tit f, § 26 ; 2 Kent, Comm. Lect 40, p. 560, 4th 
edit ; 1 Doinat,‘B. 1, tit 7, § 3. 
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shall be requested.^ In the Spanish Partidas, it is thus defined : 

When one man gives any thing to another, in whom he has 
confidence, to keep it for him.” ^ 

§ 43. The word*is derived from the LatiO, DeppsUum^ which, 
Ulpian informs us, is compounded of de and positvm. Deposit 
turn estj quod custodiendum alicui datum est. Dictum ex eo quod 
ponitur; prepositio ernm, de, aug^el deposilum; ut odendat^ totum 
fdei ejus^ commissum^ quod ad cmiodiam rei pertinet? It is also 
sometimes called Commendalim^ for Conimendare nihil aliud estj 
quam deponere^ 

§ 44. Deposits, in the civil law, arc divisible into two kinds; 
necessary and voluntary. A necessary deposit is such as is 
made by the party upon some sudden emergency, and from 
some pressing lU'cessity, as, for instance, in case of a fire, a • 
shipwrc(*k, or other overwhelming calamity ; and it is, there- 
fore, confided to any person, with whom the depositor mei(ts, 
without any proper opportunity for reflection or choice and 
thence it is called Miserabile deposilum? A voluntary deposit 
is such as arises without any such calamity, from the mere con- 
sent and agreement of the parties.^ 'Fliis distinction was mate- 
rial in the civil law in respect to the rennedy ; for, in voluntary 
deposits, the action was only t/i simplum^iii the other, it is in 
duphm^ or twofold, whenever the depositary Was guilty of any 
default.^ 'riie conunon law has made no such distinction ; 
and, therefore, in a necessary deposit, the remedy is limited to 
damages coextensive with the wrong.® 

§ 44 a. There is another class of deposits, which may prop- 
erly be called involuntary, as contTadistinguished from neces- 
sary and voluntary, inasmuch as each of the latter presupposes 


^ Pothicr, Traitc dc Depdt, n. 1. Sec Code Civil of France, art. 1915. 

* Moreau and Carlton’s Partidas, 5tli, tit 3, b. 1. 

’ l)ig. Lib. 16, tit 3, b. 1 ; llcinec. Pand. Lib. 16, § 217.* 

« Dig. Lib. 50, tit 16, § 186. 

^ Potbier, Traitd de Ddpqt, n. 75 ; 1 Domat, B. 1, tit 7, § 5, art. 1, 2. 

* Potbier, .Traitd de Ddpot, n. 75. 

’ Dig. Lib. 16, tit 3, § 2 ; 1 Potbier, Pand. Lib. 16, tit 3, n. 1 ; Heinec. 
Elem. Pand. Lib. 16, tit 3, § 219. 

* Dig. Lib. 16, tit 3, § 2, 3, 4 ; Potbier, Papd. Lib. 16, til. 3, n. 16, 44, 51. 

. * Jones on Bailm. 48. 
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some act of thc.dcpositor, whereas involuntary deposits may 
be without the assent, or even knowledge, of the depositor. 
Thus, for ipcample, where lumber, floating io a river, is by a 
great flood or freshet thrown upon the land of another person, 
and is there left by the subsidence of the stream, it may prop- 
erly be called an iiivoluntaf’y deposit. 

§ 45. Deposits arc again divided, in the civil law, into 
simple deposits and sequc'strations ; the former ,is, ;^vhen a 
deposit is made by one or -more pt^soiis, havfng a common 
interest ; ^ the latter is, when the .deposit is made by one or 
more persons, each of whom haft a diflenMit and adverse 
interest in controversy touching it; Propric mtlvm in seqncstre 
est deposihim^ quod a pluribus in sofidinn verld tondilionv cusfodi^ 
mdum reddemhimqne 1njdilm\^ t^eqnrslcr ffici/nr^ npud tpiem 
plures eandPm rem^ de qud coufroversia ca7, deposneriinf? l)e- 
poiAts by secpicst rat ions are of two sorts; lirst, conventional, 
or such as arc made by the mere agrcMTiient of tln‘ parties 
without any judicial act; secondly, jndi(*ial, or such are 
made by order of a Court in the course* of some judicial pro- 
ceeding.^ In all these cases of sec|uestrations, the depositary 
is a mere stal 4 *holdc*r, and the d<‘|M)sit is to be delivered to him 
who is adjudged ultimately to have the right.^ 

§ 46. 'J'lu'sC disfinctions are also found in the l<>cnch law;^ 
and they give? rise to diflerent considersitions in point of respon- 
sibility and rights.^ Hitherto they do not seem to have been 


* ^othier, Trait<S <lc Ddput, 1. 

* Dig. Lib. IG, tit. 3, 1. 0 ; Fotliicr. Pand. Lib. 16, tit 3, n. 58; 1 Domat, B. 

I, tit 7, Prelim. Obs. ; Potliier, Trnit<l do Depot, n. 1, 84. 

* Dig. Lib. 50, tit Id, 1. 110; Potliier, Pand. Lib. 10, tit 3, n. 58; Potbier, 
Traitd dc Depot, n. 1, 84. 

* Potbier, Traitd dc Depot, n. 84, 85, 90 to 100; Code of Louisiana, of 1825, 
art. 2941, 2948 ; 1 Domat, B. 1, tit 7, § 4^ art 1. 

* Dig. Lib. 16, tit 3, 1. 5, § 1, 2 ; Id. 1. 7 ; AylifTe, Pand. B. 4, lit 1 7, p. 519, 
520; Potbier, Traitd dc Depot, n. 1 ; 1 Domat, B. 1, tit 7, Prelim. Obs.; DL 
tit 7, § 4, art 5 ; Lafarge v. Morgan, 11 Martin, K. 462, 522 ; Code of Louia- 
ana ^825), art 2946. 

* Potbier, Tffaitd de Ddpot, Art. Prelim, n. 84 ; Code dc France, B. 13, tit 

II, art 1920, 1921, 1949 ; Moreas and Carlton, Partidas 5, tit 3, L 1. 

* Potbier, Traitd de Ddpdt, n. 85 to 88. 
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incorporated into our law ; although, if cases*should arise, the 
principles applicable to them could scarcely fail of receiving 
general approbation, at least so far as they affect t^| rights and 
the responsibilities' of the parties. Cases of judicim sequestra- 
tions and deposits, especially in courts of equity and courts of 
admiralty, may hereafter require the*Bubject to be fully investi- 
gated. At present, fortunately, there have been few cases, in 
which it has b(*eii necessary to consider upon whom the loss 
should fall, when the property has perished in the custody of 
the law.' The general rule sesms to be, that, in cases of 
conventional sequestrations, the depositary contracts the same 
obligations, as to diligence and care of the deposit, and the 
restitution of it, as he incurs in an ordinary deposit ; and the 
depositor contracts the like reciprocal obligations to the deposs 
itary.* In cases of judicial sequestrations, when the depositary 
receives a compensation, he will be liable, like other persons for 
hire, for ordinary diligepce.® A receiver of money will some- 
times be liable for extraordinary diligence, and bound by slight 
neglect.^ 

§ 47. A deposit differs from what is called in the civil law 
a mutuum^ for in the latter ease the identical thing lent is not 
to be returned, but another thing of the same kind, quality, 
nature, or value.® I'hus, for c^xamplc, where the loan is of 
money, wine, or other things, that may be valued by number, 
weight, or measure, and are to be restored only in equal value 
or quantity, it is a mutuum,^ In mutuum the property 


^ Sco Burke v. Trevitt, 1 Mason, K. 96« 101 ; Post, § 125 to l32, 620. 

* Fothicr, Traitv dc DepOt, n. 88, 98; Lafarge v. Morgan, 11 Martin, B. 
462, 522 ; Code of Louisiana (1825), art 2944. 

* Pothier, Traite dc DdpOt, n. 96 ; Code of Louisiana (1825), art 2948, 
2949, 2950. 

* Pothier, Traitd dc Depot, n. 109, 110, 111. ^ 

* Just Inst. Lib. S, tit 15 ; Dig. Lib. 44, tit 9, 1. 1, § 2; Dig. Lib. 12,1it 1, 
L 2, § 2; Pothier, Pand. Lib. 12, tit 1, n. 9, 10 ; Pothier, Fr£t h Usage, n. 10, 
l7; Pothier, PrOt de Consumption, n. 1, 4; AylifTe, Pandect, B. 4, tit. 17 ; 1 
Bell, Comm. § 197,4th edit; 1 Bell, Comm. p. 257 *. oas Rth MiSf,; i Stair, 
Inst B. 1, tit 11, § 1 ; Ersk. Inst B. S, tit 1, § 18. 

* Jones on Bailm. 64 ; Pothier, Traite du Pret h Usage, n. 10 ; 1 Stair, Inst 
• B. 1, tit 11, § 1. 
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passes immediately from the mutuant, or lender, to the muhh 
ant, or borrower, and the identical thing lent cannot be 
recovered ^r redemaiidcd.^ Mutuum damns recepturi non 
dent speciem quam dedimus^ alioquin commodatum erit aid depos^ 
itunij sed idem ffenus? Indeed, it is said in Ihe civil law to 
derive its name from this very circuinstance. AppvUala est 
mteni mutui datio ah co^ quod de meo tuim.fit; et idea si non 
fiat tuuniy non nasvituf ohlip^atio.^ Bnt, in Ihe case of a, mere 
deposit, the property is iiof, as we shall hereirffer see,* trans- 
ferred or alienafed; but it remains in the depositor; and the 
depositary has the mere possession «r custody of tlu» tiling.^ 

§ 48. Ill the civil and French law, as’ in our law, tlic», j)rin- 
riples which regulate the contrac^t of deposit are d(*ductions 
from natural law, and do not d(*pcnd upon any positive regula- 
tions. Pothier lioasts, tliat such is the foundation of the whole 
system: U iCvst assujeUi (says he) par le droit civil d aurune 
riffle, ni d aucune forme.^ lie classes^ it, in liis formal divis- 
ions, as contract of natural law (d^oil naturel ) ; as a contract 
of beneficence; as a real contract in the senses of the civil law, 
by which is meant such a contract as takes cdlect by the de- 
livery of the thing itsidf ; and as a synallagmatieal or bilateral 
contract, embracing reciprocal obligations; although it is im- 
perfectly so, as the obligation of the depositary is the principal, 
and that of the depositor is a mere incident.^ These divisions 


* AyliiTe, Panel. B. 4, tit 17, p. 519; .7 list Inst Lib. .3, tit 15, l^roem. ; 

1 Stair, Inst B. 1, tit. 11, § 2 ; ICrsk. Inst B. .3, tit. 1, § 17, IS ; Cndu of Louisi- 
ana (1825), arU5912; Junes on Bailni. G4; Pothier, Traito du Prut h Usage, 
n. 10; 1 Bull, Comm. § 197, 4th edit Ayliflu uses the words rnuluant and 
mutuary. AylifTc, Pand. B. 4, tit Il*p. 481. 

* Potliiur, Prut de Consumption, n. 13; Dig. Lib. 12,. tit 1, 1. 2. 

' Dig. Lib. 12, tit 1, 1. 2, § 2 ; Pothier, Pand. Lib. 12, tit 1, n. 9, 10 ; 1 Stair, 

Inst B. 1, tit 11, § 2; Potliiur, Prut de Consumption, ii. 25; Post, § 284. 

* Post, § 93, 94, 95, 150, 279, 283; St. (iurmarrs Doctor and Student, ch. 
38; 1 Stair, InstT B. 1, tit 11, § 2 ; llurd v. West, 7 Cowen, 11. 752, 750. 

* Pothier, Traitd de Ddpot, n. 11, 12; Pothier, l^itd du Prut h. Usage, n* 

10; Dig. Lib. 10, tit 3, 1. 17 ; Ayliffe, Pand. B. 4, tit 1 7 ; llartop v. lloare, 8 . 

Atk. 44; 8. c. 2 Str. 1187; 1 Wils. R. 8; 1 Bell, Comm. § 199, 4th edit; 1 

Bell, Comm. p. 257, 258, -5th edit; *2 Kent, Comm. Lect 40, p. 508, 573; 585, * 
4th edit ^ 

* Pothier, Traitd de Ddpdt, n. 18 to 21 ; Pothier on Oblig. n. 9. ■ 

» Pothier, Traitd de Ddpdt, n. 18 to 21. 
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are not usually found in the treatises of the common law, 
although they have a just foundation in every system^ aiming 
at entire accuracy. 

§ 49. In considering the definition of a deposit, we are 
naturally led to the consideration of the persons by and between 
whom it may be made ; the subject-matter of it ; what is of its 
essence ; when it is perfected ; and lastly, the obligations which 
arise,from it. • . . ‘ 

§ 50. In rcsJ>cet*to the persons by and between whom it 
may be made^ it is only necessary to state, that it is not dis- 
tinguishable from other contracts in this respeet.' It may be 
made by and between any persons who arc capable of making 
a valid contract ; but not by and betwee^n those who are inca- 
pable. Infanis, married women, and oilier persons laboring 
under personal disability, cannot bind themselves, either as 
depositors, or as depositaries, although other persons may be 
bound to them. If an infant receives a deposit, he is, by the 
general principles of law, bound to restore it, if it is in his 
possession, or under his control ; but he is not responsible if he 
loses it.® He may become responsible for any wilful wrong he 
does to it ; but he is not responsible upon the contract, unless 
it be a necessary contract, and manifestly for his benefit.® On 
the other hand, an infant may make a deposit ; and in such a 
case, all the obligations of a depositary are binding upon^the 
other party, until the infant repudiates the contract, or recalls 
the thing ^eposited.^ In the case of a married woman, if she 
makes a deposit without the consent of her husband, it is a 
mere void act, and no contract of deposit arises but the de- 
positary will be bound to restore it to the husband.^ If, on the 
other hand, a married woman becomes a depositary without the 
consent of her husband, the act is a mere nullity, and no con- 


» Post, § 162, 229. , 

' Mills V. Graham, 4 & Full. 140, 144 ; Code of Louisiana (1825), art 

2906, 2907. 

' S^e 1 Story on £q. Jufisp. § 240, 241, 242; Pothier, Traitd de D4p0t, n. 
5 ; Mills V. Graham, 4 Bos. & Pull. 140, 144. 

* Code of Louisiana (1825), art 2906. * 

* Pothier, Traite de Ddpdt, n. 6 ; 1 Story on £q. Jurisp. § 243 ; Bac. Abridg. 
Bailment. 
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tract of deposit arises. Yet the husband will^in such a ca86| 
be bound to restore the thing to the depositor, if it is in his 
possession.^ Sucli also is the doctrine of, the French law.* 
The rule of the civil law is laid down somewhat difTerciitly ; 
for it is there said, that a slave or an uncmancipatcd child may 
make a deposit, and be held liable upon a deposit ; yet, per- 
haps, it may be only where the act is donotwith the assent of 
the owner or father.® 

§ 51. In* respect to the subject;;-mattef, it^ is in our law 
limited to personal or movable .property, and is inapplicable 
to real or immovable property. Tlretlvil law, and the French 
law (which follows it), confine the bailnhmt to corporeal prop- 
erty ; and do not admit its application to incorporeal property, 
such as choses in action and debts. But tlie title deeds, or 
evidences of such debts and credits, ipsa inslrumentorum cor- 
pora, may become the subject of a bailment.^ This distinction 
is nice; but as the loss of the instrument will entitle the party 
to a recompense, ad(M|uat(; to the injury done him, it is unim- 
portant in practice.^ In the coininon law, and in the Scotch 
law, debts, choses in action, and other instruments and evi- 
dences of debts, may become the subject of* a deposit, properly 
so called.® 

§ 52. It is not essential that the depositor should have an 
absolute title in the things in order to make it a valid de- 
posit. It is sudicieiit, that he has a special property in it, 
or a lawful^possession of it.^ Nay, even a person who holds' 


‘ Fothicr, Traitd de Ddput, n. 6; 1 Story on E(|. Jurisp. § 243; 2 Saundira, 
S. 47, b., Patterson & Williams's notp (f) ; Smith u. Plomcr, cited there, and 
in Peake on £vid. p. 842, 4th edit. 

* See Pothicr, Traitd de Ddpdt, n. 5, G ; Pothier on Oblig. § 49 ; Code of 

Louisiana (1825), art. 2907. . . * 

* Sec Aylifie, Pand. B. 4, tit. 17, p. 522 ; Dig. Lib. IG, tit. 3, L 11, 19 ; Fo- 
thier, Pand. Lib. 16, tit. 3, n. 41. 

* Pothier, Triutd de Ddpdt, n. 2; Pothier, Pand. Lib. 16, tit. 1, n. 2, 8, 4. 

* Com. Dig. Trover^ C. ; Arnold v, Jcfi'erson,i l*Ld. Kaym. 275; 1 Boll. 
Abridg. 5, K. 3. 

* 1 Bell, i^mm. § 199, 4th edit.; 1 Bell. Comm. p. 258, 5th edit 

^ Armory u. Dclamirie, 1 Str. 505 ; Booth v. Wilson, 1 Bam. & Aid. 69 ; 
Com. Dig. Action on (ho Case^ Twver^ B. D. ; 2 Saund. 47, and note by Wil- 
fiams; 2 Kent, Comm. Lect 40, p. 566, 567, 4th edit; 1 Stair, Inst. B. ill 
lit 11, § 8. , 
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property by wrong, and withd&t titltf, may lawfully deposit the 
same ; and he will be entitled to recover back the same against 
every one but thcjrightful owner.^ This is strongly put in the 
dvil law, even in the case of a robbery or theft. ' Si prmdoj 
vel fur deposueriM^ et hos Marcellus putai rede depositi (with 
ros.^ But in such a case,. if the bailee ascertains who the 
rightful owner is, und that the goods have beep stolen, the 
same .law declares him at liberty, if it as not his absolute duty, 
to restore the goods to spch owner.® And so is the Pj;ench 
law.* By the civil law, the owner was entitled to recover 
his property, tortiously taken, from any one into whose hands 
he could trace it. there had been a second bailment, he 
might, at his election, proceed directly against the second 
bailee ; and if he recovered it against the latter, the right of 
the first bailee was extinguished.® In the common law, also, 
where there has been a tortious conversion or possession, the 
owner may • follow his property, wherever he can find it.® 
Where there has been an original bailment by the owner, and a 
subsequent bailment by his bailee, if an action of detinue be 
brought by the owner against the last bailee, the latter may, in 
■ sojne cases, compel the OAvner and the first bailca to interplead, 
and thus escape the dangers of a double recovery,'^ This rem- 
edy was given in the old common law ; and it has been mate- 
rially enlarged by the beneficent operation of the jurisdiction*of 


AylifTo, Pand. B. 4,/it.'17, p. 522; Dig. Lib. 16, tit. dj 1. 31, § 1. See 
Leaned i;. Bryant, 13 Mass. R. 224; Pok, § 132; Pothicr, Traite de Ddpdt, 
n. 51. 

* Dig. Lib. 16, tit. 8, 1. 1, § 39 ; Post, § 108. 

* Dig. Lib. 16, tit. 3, 1. 31, § 1 ; Post, § 108. 

* Pothicr, Traitd de Depdt, ji. 51. 

* Ayliffe, Pand. B. 4, tit. 17, p. 522 ; Dig. Lib. 16, tit. 3, 1. 1, § 30 ; Id. 1. 81, 
§ 1. See also, 1 Roll. Abridg. Detinuey C. 4. 

* Hartop V. Hoarc, 3 Atk. 44 ; Taylor v. Plumcr, 3 M. & Selw. 562;. 2 Stoiy, 
£q. Jurisp. § 1257 to 1260^ 2 Kent, Comm. Lcct. 40, p. 566, 567, 4th edit; 
Mills V. Graham, 4 Bos. & Pull. 140, 147, per Chambre, J. ; Post, § 102, 103, 
105, 106. 

^ Rich V. . Aldrod, 6 Mod. R. 216; 1 Roll. Abridg. Interplead; 2 Yiner, 
Abridg. BaUmenty £. § 32; Id. Interpleader*; ^2 Story on £q. Jurisp. § 801 to 
||4 ; PoBt,§ 111, 112, 281, 282 ; 2 Kent, Comm. Lect 40, p. 567, 568, 4th edit 



^mSmA 'tfft wMsinu 

^ equity.^ Bni ‘this n)l||«ot wifl moM 
{llsoq in n sabseqnent disooBnoii.* 

* §<63. If by imstake, or otherwise, the lettl^owner reoohtl^i^ 
own property A deposit, his obligation to return it is ■|& 
guided, unless another person has acquired, as against oifiL,- 
some right, interest, or lien, which he is bound to respect. Q< 
rem tuam deponi apud se patitur^ vel utendam roffat^ nec depotnf 
nec commodali aciione ienetur? And the same principle ydXL* 
apply where he tftis subsequently become entitfed as owner** ^ 

§ 54. It is said in the civil law^ that, by a dislivery of the 
principal thing, that which is accessorial does not pass ; as, if a 
slave with his clothing on is deposited, or^ horso^with his hal- 
ter, foeither the clothes nor thq halter are deposited.* But this 
doctrine, if true at all in our law, must be received with many 
qualifications. It must always depend upon the intent of the 
parties. And even in the civil law, Pothier seems to consider 
the text* as including no more than, the proposition, that the 
plothing and the halter cannot be demanded in a sepeuate 
action of deposit, but only as an accessory in the principal 
action for the slave or the horse ; at least, unless the slave or 
the horse havf perished.* 

§ 55. As to what is of the essence of the contract of deposit. 
The civil law has expounded this with ipinute accuracy. In 
the first place, the tiling must be actually delivered to the 
bailee, if be has it not already in his possession. In this sense, 
a deposit H a real contract in the sense of the civil law.^ A 
mere contract, where the thing has never really or construc- 
tively been delivercdi does not amount to a deposit* But ^6 


^ Bac. Abridg. Bailment^ D.; Com. Dig. Chancery^ ItUeryteader j 2 But 
strode, R. SIS; 2 Story on Eq. Jurisp..! 8#5 to 807, 814 to 820 ; 2 Kent, 
Comm. Leet40, p. 567, 568, 4th edit 

* Foot, Sill, 112. . * 

* Dig. Lfb. 16, tit 8, 1 15 ; Pothier, Tnutd de DdpOt, n. 4 ; Fort, 1 110. 

«lbid. 

* Dig. Lib. 16, tit 8, 1. 1, S 5. ^ 

* 1 Poth^, Pend. l^b. 16, tit 8, n. 46. See slio, Pothier, Tkaitd do 

n. 4^ 

* Ante, 1 48; Codd of Lonmaia (1025), art. 2201. 

* Di|l^ Libb 10, tit 8, L 20, f a* 
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^both by our l^w |Od tbe dvil lawy ia «€ompl^i 
Wh^tb^ given personally by the bailor, or by his ord^er ot 
^orobation, when and as soon as the thing is’^eceived byk>tlie’ 
or ‘by another for him, with his privity raid approbation. 
.When it is received by another person, it must clearly appear 
that the delivery is not on his own account, but is on account 
'of the party who is charged as bailee. A delivery to a 8er<» 
vhlit, feting in the business of bis master, is a delivery to the 
master, and binds the latter. Therefore, the delivery of a 
special deposit to the cashier, of a bank, who is usually intrust* 
ed with that duty, is a delivery to the bank itself. But it 
would be otherwise, if the receipt were by a servant not in- 
trusted with that duty, or if the Receipt were clandestine, * and 
in fraud of the master, and without his privity or consent.^ In 
respect *to* an implied or constructive delivery, any circum- 
stances, which establish that the bailee assents to bold the 
property for another, although the same may not iSe in his 
actual possession, will be sulTicient for this purpose. As, if a. 
creditor, holding a pledge, assent, after payment of tbe debt, 
to hold it for the benefit of his debtor, it becomes a deposit 
So, if a thing is hired, and the purpose of tbe hiyng has been 
executed, and the property still remains with the hirer, with 
the assent of the leader, it becomes a virtual deposit with the 
hirer.^ 

§ 5S, In the next place, it is said that the principal end of 
the delivery must be merely to keep the thing for * e owner ; 
if it* be not, then it becomes a different species of contract.^ 
Thus, if the delivery is made in order to transfer the property 
in the thing to the party, as, for example, if the delivery is 
upon a donation, or a sale, or an exchange, or any other*** like, 
valuable contract, it cannot technically be called a deposit? 
Another example put is, where title deeds are delivered to an 
attorney or fioticitor, to enable him to defend my cause ; thete 

it il said, not to be a case of deposit, but of mandate/ So, if 
• • , 

_____ ’ 

• r • 

< Fester v. Essex Bank, 17 Mass. B. 479, 498 ; Post, § 80. 

^ Dig. Lib. 16, tit. 8, 1 14 ; Fothier, Trait4 de DdpOt, n. 8. 

« * Thibatid v. Thihaiid*s Heirs, 1 Martin^R. 498. 

* Fothier, Trait4 de DdpOtf n. 8 ;^1 DooMt, 1, tit 7, { 8, ait 1.* 

^ fedher, lMt4 de DdpOt, n. 9; FotLier, Fand. lib. 18, tit l,ii. 4. 
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A>ielivera*a thing to B, that, if^tiua will not r^KsOivO. 
cdliall keep it for A; or if A directs B to get a things wMlSTw' 
in tlit custody another, and to keep it foi; A; both of thfpot^ 
are deemed cases of mandates, and not of dejibsits; foiC)||^hk. 
maxiip is, Uniuscujusque contraettii inilinm spettandum 
causam,^ These distinctions seem unimportant in our law,^ 
however important they may be (as they are said to be) in the 
civil law. 

§ 67. 'In the next place, the cueitody must' be gratuitous; 
which results, indeed, from the very definition already given.* 
And care should be taken not to confound cases, where a com- 
pensation is allowed, with cases of pure deposit. Sometimes a 
compensation may be given to the party dfrerso iniuitUj and 
yet the contract may bo a pur«‘ deposit; and «iometimes the 
case may be of a mixed nature. As, if A desires to hire the 
use of mj barn, in common with me, for his chaise, for a spe- 
cific price, to which I agreif ; and I keep my own .carriage in 
the same barn j and afterwards he desires me to take care of his 
chaise, when in the barn^ to which I assent ; there I am a mere 
depositary of the chaise. But if the original contract were, 
that for the liire of the barn I should take care pf the chaise, 
there it would be the ca««e of a lucrative contract, and not a 
mere deposit. I'bc same rule Would apply to a case where ft 
trunk of the bailor should be delivered to the bailee for ctafe 
custody, and the bailor should at the same time agree to pay a 
certain sun^ per week for room-tent for the trunk, but nothing 
was to be paid on account of the rare and custody thereof, the 
trank would be a mere deposit.* 

§ 58. In the next place, the deposit must ordinarily be made 
mth kome other person than the owner ; for, if he receives his 
o^n property, as we have already seen, he generally receives it 


' IHg. Lib. lY, tit 1, 1. 8 ; Dig. Lib. 16, tit 8, 1. 1, § 11, 12, 18, 80 ; FOUiisr,^ 
Ftod. Lib. 16, tit 3, n. 4 : Pothier, Traitd de Ddpdt, n. 0. 

# * Dig. Lib. 16, tit 3, 1. 1, § S, 9; Pothier, Traitd dc D4pdt, n. 9; Damlbvd 
s.*9edlePf Byndics, 11 Martin, B. 484; Code of Louinana (1025), art< 
2900. . " - i 

*■ See Finneane V. Sknall, 1 815; 2 Bient, Oomm. Leet 4d,p. 565, 4<k, 

edit; Pothier, Tkaitd de DdpOt, ib 15, 51.e 
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^lOOhtirged of tke bailment* There may, however, aAse case# 
deposit, where a bailee of the owner having an interest in 
the property, delivers the same to the owner, for a limited time, 
to be redeliveted to th^ bailee on request, or at the end of the 
term. Thus, for example, if a box of jewels should be pledged 
by its owner for a debt, and the pledgee, being about to go a 
journey, should deliver it to the pledgor, to be kept as a de- 
posit un^l his return, it would be a good deposit.^ 

§ 59. 'And, id the last place, there must be a voluntary con- 
sent of the parties in entering into the contract.^ If, on either 
side, there is a real mistake as to the contigict and its purport, 
it is obligatory on neither as a deposit; although, when an ac- 
tual delivety of the thing has taken place, other obligations, 
founded upon conscience and right, may be substituted by law 
between the parties.^ But a mere mistake of the quantity or 
the quality of the thing, or of the person of the bailor or the 
bailee, will not render it less obligatory upon the bailee as a 
deposit, unless a fraud or intentional imposition has inter- 
vened.® 

§ 60. In every case, however, there must be a voluntary un- 
dertaking ; for it is not in the power of a bailor to force upon 
another person any custody of his goods ; but it must be vol- 
untarily assumed. Therefore, a person to whom a valuable 
picture is sent as a depositary, will not be answerable, if he 
has no knowledge of the fact, and has not assented to receive 
it.® Direct proof, indeed, is hot indispensable; for •consent 
may be inferred from circumstances.^ Where servants and 
clerks are allowed to receive deposits, and especially if the 
practice is general and unlimited, their acts will bind their 
prinKcipals as depositaries. But it will be otherwise, if the 


* Dig. Libu 16, tit 8, L 81, § 1 ; Potbier, Traitd de Depdt, ih 4 ; Ante, § 58 ; 
Civil Code of France, art 1946 ; Code of Louisiana (1825), art 2980. 

® Potbier, Traitd de D4pdt, n. 4. See also, Roberts v. Wjatt, 2 Taunt B. 
268; Post §899. * 

* Code of Louisiana (1825), art. 2908, 2904. 

* Potbier, TVaitd de Ddpdt, n. 16. 

® Potbier, Traitd de Ddf^t, n. 16, 17. 

* Lethbridge e. Phillips, 8 Stark. R. 544. • 

* Code|^ Louisiana (1825), art I9Q4. 
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deposit is received by servants or clerks dradw^l^lyi 
wittiout any tSoAsent, express or implied, on the part o^ their 
principals.^ 

§ 61. Let us now pass to the eonsideratioA of .the oblig^on 
arising on the part of the depositary from the fact of thvdQ* 
'posit. It consists of two things; first, that he shall keep 
with reasonable carcj secondly, that he ^hall, upon request, 
restore it tp the depositor, or otherwise deliver it according ip 
the original trust.* [And if the bailor* wcae notjthe true 
owner, and the depositary deliver the property to the rightful 
owner, this' is a good defence to an .action by the bailor.*] 

§ 62. As to the first, the natural inqutry is. What is to be 
deemed reasonable care ? Being a bailee without jeward, the 
depb^itary is bound, of course, upon the ^)rinciples already 
stated in the introductory cliapter, to slight diligence only ; and 
he is not, therefore, answerable,* except fopgross acgleot.** But 
in every case, good faith requires that he should tsuce reasona- 
ble care of the deposit; and what is n^asonable care roust 
materially depend upon the nature, value, and quality of the 
thing, the circumstances under which it is deposited, and some- 
times upon the character and confidence, and particular deal- 
ings of the parties.® The degree of care and diligence^ is not 
altered by the fact, that the depositary is a joint owner of the 
goods with the depositor ; for in such a case, if the possessor is 
guilty of gross negligence, he will still be responsible, in the 
same manqpr as a common depositary, who has no interest in 
the thing.® 

• * Foster v, £<eex Bank, 17 Mass. ft. 479, 498; Ante, § 55. 

* 1 Dane, Abridg ch. 17, art. 1, 9' ^ Black. Comm. 452 ; Pothier, Tiraitd do 

Ddpdt, n. 22. * ' . 

** King v.^Richards, 6 Wharton, 418. 

* 1 Disne, Abridg. ch. 17, art 2; Ante, § 23 ; 2 Kent, Comm. Lect. 40, p. 
560, 4th edit; Doorman v. Jenkins, 2 Adolph. & Ellis, R. 256 ; Fotbier, TraiUl 
de Ddpdt, n. 23, 26, 28, 29 ; Lafaige v. Morgan, 11 Martin, 462; Foster v, Es- 
sex Bank, 1 7 Mass. R. 500 ; Edapn v. Weston, 7 Cowen, R. 278 ; Smith v. The 
Radius 6c Lowell Railroad, 7 Fc^r, 86. 

* See Tompkins v. Saltmarsh, 14 .Beig. & R. 275 ; 2 Kent, Comm. Leet. 40, 
]|^ 561, 4tih edit The question, what is gross negligence or not, is Ofdlnsfily 6 
matter of fhet for the jury to' decide, and not of law for the court Doom^ 
0 . /Jenkins, 2 Adolph. 6c Ellis, R. 256 ; Ante, 1 11. 

* Jones on Bailm. 82, 88; Ante, § 15. . 
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§ 6.3. Il^is oftjjen laid down in onr books, that the depositary 
is bound to take the same care of the deposited goods a8*.he 
takes of his own ; and iib is thence deduced as a corollary^ thaty 
if he commits a gro^s neglect in regard to his own goods, ns 
well as in regard to those bailed, by which both are lost, he is 
not liable, and the depositor must impute it to his own folly to 
have trusted so injprovident a person. . Sir William. Jones 
seems^ in some places, so to understand the doctrine.^ Thus, 
in his oommerifary on the case of Mytton v. Cook,^ where a ^ 
painted cartoon, piastqd on canvas, had been deposited, and the 
bailee kept it so near a damp wall, that it peeled, and was 
much' injured, and the, verdict was for the plaintiiT, he says; 

If it had«been proved, that the bailee had kept his own pic- 
tures of the same sort in the same place and manner, and they 
too had been spoiled, a new trial would, 1 conceive, have been 
granted.” ® ^ Aid Bracton ^ Iffys down the same rule : Isj apud 
quern res deponitur^ re obKgalvr^ et de/^ ed re, quam accepit^ 
resiilmndd tenetur ; et etiam ad idy si qdid in re depositd dolo 
commiserit, Culpm autem nmnine non tenetur^ scilicet^ desidioe 
vel negligeniitc^ quia (jni ncgligenti amico rem custodiendam 
treulitj sibi . ipsi et projmee faluitali hoc debet impulare. In 
this he^docs no more than copy the language of the Institutes;^ 
and he is supported by the clear result of the Pandects.® Lord 
Holt, too, has given the doctrine the authority of his own great 
name.^ Pothier inplicitly adopts it,® and he is followed by Mr. 
Chancellor Kent,® and other learned judges.^® 

1 Jones on Bailm. 81, 32, 46, 47. . But see Id. 82, 83, 122, 123; 1 Dane, 
Abridg. ch. 17, art. 1, § 3 ; Post, § 337. 

. * 2 Str. R. 1099. 

* Jopes on Bailm. 122, 123. 

* Bracton, Lib. 3, cap. 2, § 1, p. 99, b. 

* Just Inst. .Lib. 8, tit. 15, § 3. 

* big. Lib. 16, tit. 3, 1. 20, 32 ; Fotbier, Pand. Lib. 16, tit. 1, n. 25, 28, 29 ; 
Domat, Lib. 1, tit 7, § 3, n. i. • 

' CoggS'V. Bernard, 2 Ld. Raym. 909, 914 ; S.,P. 1 Ld. Raym. 655. . 

. * Pothier, Traitd de DdpOt, n. 23, 27. 

* 2 Kent, Comm. Lect. 40, p. 562, 593, 4th edit: and note (a). 

^ Foster t*. Essex. Bank, 17 Mass. R. 579, 499 ; Gibbon v: Paynton, 4.£nrr. 
2298. l%e modem Civil Code of .France (art 1927) adopts the same 
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§ 64. Notwithstanding the weight of these ajathoritieS} they 
do not seem to cne to express thq general rule in its true mean- 
ing: The depositary is, as has been seen, bound • slight ' 
diligence only; and the measure of that diligence is that de- 
gree of diligence which persons of less than eoinnion prudence, 
or indeed of any prudence at all, take of their own eoiieenis.^ 
The measure, abstractly considered, has n^ reference to. the 
particular character of .an individual; but it looks^ the 
general conduct and character of a whole* claSs of persons ; ^ 
and so Sir William Jones has intin^ated on some occasions.^ 

§ 64 a. There is a very recent ease, which seems to me 
fully to recognize the do(*trine for wdii(*h *I contend, that it will 
not ^exempt the depositary from liability for gross negligence, 
that he has kept the d(*posit in the same place, or with the 
same care, that he has kept his own property. In that ease, 
a coflee-house keeper received a deposit o^ money, jiipd placed ’ 
it in his cash-box in his tap-room, in >vhieh he kept his own 
cash; and both werd stolen togc^ther. liord Cliic^f Justice 
Denman told the jury, that i1 did not follow fmm the defend- 
ant’s having lost his own money at the same time as tin* ])lain- 
tiff’s, that he had taken such care as a reasonable man would 
ordinarily^take of his own ; and that the fact relied on was no 
answer to the action, if ftie jury believed that the loss had 
occurred from gross negligence. And tins direction was held 
right by the whole Court, and the verdict found for the plaintiff 
was confirmed.'^ 

• 

* The depositary must bestow (says the Code), in the keep of the thing deposited, 
the same care that he bestows in the keep of things belonging to himself. The 
Code of Louisiana (art. 2908, edit. 1825) is to the same effect. 

* Tompkins v. Saltmarsh, 14 Serg. & Rawlc, 275; Jones on Bailm. 8, 118, 

119 ; Ante, § 16 ; 1 Stair, Inst. B. 1, tit 13, § 2. . 

* See Jones on Bailm. 82, 83 ; Tompkin^ v. Saltmarsh, 14 Serg. & Rawle, 
875. See also, Foster v. Essex Bank, 17 Mass. K. 479. 

* Jones on Bailm. '82, 83, 88 ; Post, § 66, 337. 

* Doorman v. Jenkins, 2 Adolph. & Ellis, 256; s. c. 4 Ncv. & Mann. 170. 

See also, Tracey v. Wood, 3 Mason, R. 132 ; Post, § 67. Mr. Justice Taunton, 
in Doorman v, Jenkins, 2 Adolph. & Ellis, 256, in delivering his opinion, said:’ 
^ WImt care does he (the defendant) exercise ? lie puts it (the money), 
together with money of* his own, which 1 think perfectly immaterial, into the 
titt of a public house.* • « 
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. ^ ( 65. Cases . may, indeed, occur, in which the particular 

oharacter of the depositary may be important, for the purpose, 

^ not of furnishing a general rule, but an exception to that rule*^ 
In the civil law, it was natural that there should be very 
great stress laid upon the habits and character of the deposi- 
tary. In that law gross negligence and fraud were considered 
as, in most casesy exactly or nearly equivalent to each other.^ 
Henqp the depositary was not made .responsible for any loss, 
which did not dnrry with it a just presumption of fraud, actual 
or constructive.® Now, if the depositary did in fact take the 
same care of the bailed property as of his own, it would go 
far to repel the presulnptiod of fraud ; for no person, however 
careless, could be presumed to desire the loss of his own prop- 
erty. Nam et si quis mn ad eum modum^ quern hominim 
natura desiderata dili^ens eslj nisi tamen ad suum modum 
* curam in depositor preestaU frauds non carets Nam enim 
salvd fide minorem iis^ quam suis rebus*y diligentiam prtestabU. 
Sed is ex eo solo lenetur^ si quid dolo commiscrit. Oulpce 
auiem nomine)^ id est, desidiw^ ac negligentUe^ non tenetur, 
Uaqve securns est^ qui parum diligenier custoditam rem fyrto 
amiserit; quia qui negligenti amico rem custodiendam irad% 
non ei, sed sutc facililati^ .id imjmtare dehet.^ On the other 
hand, if the depositary took bette/ care of his own property 
tlian of that bailed, the presumption of fraud would be strength- 
ened. The principle on which this presumption rests is the 
same, whether thq party is a, very careless or a very careful 
person in his own affairs ; and it is applicable to other bai]|,- 
ments, as well as to deposits.® The French law has adopted 
the same line of reasoning ; and therefore Pothier follows it.^ * 


‘ The William, 6 Rob. Adm. 316. 

* Dig. Lib. 16; tit. 8, 1. 32 ; Id. Lib. 50, tit 17, L 23 ; Lib. 13, tit 6, L 5, § 2 ; 
Just Inst Lib. 3, tit 15, § 8 ; Pothier, Pand. Lib. 16, tit 3, n. 25 ; Ante, § 20 ; 

1 Domat, B. 1, tit 7, § 8, art 2, 8. 

> Ante, § 20. 

« Dig. Lib. 16, tit 3, 1. 82. 

* Inst Lib. 3, tit 15, § 8 ; Dig. Lib. 16, tit 3, 1. 32 ; 1 Domat, B. 1, tit 7, § 8. 
art 5. 

* Clark 0 . Earnshaw, Qow, B. 30; Jones on Bailm. 46 ; o. Bemud, 

2 Ld. Raym. 914, 915 ; Foster v. Essex Bank, 17 Mass. R. 479, 498. 

* Pothier, Traitd de Ddpdt, n. 28. * 
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IBs iatiguage is in substance to this effect.* The fiddity 
{fid€iU€) which the depositary ought to apply to the care of 
the thinig coiifided to him, should be the same which he ap« 
plies to the care of his own. Nec enim salvd fide minorem Hi 
(rebus apud' se depositis) quam suie rebus diligeidiam prfesta* 
*bU^ Gross negligence in the depositary in respect to the 
•thing confided to him, which is denominated laia adpa^ is 
contrary to that fidelity,* because it is not credible ^haj; thei 
depositary, however careless a per^n he may he supposed to 
be, would be guilty of such negligence in lifs own nflairs.^ 
The reason why a depositary is not* held ret{)onsible for ordU 
nary Negligence (la faute legere^) is, that such negligence is 
perfectly compatible with good faith or £delify ; and when the 
depositary is a simpleton, or can'less man, and subject in conse- 
quence thereof to commit the like- negligc*nce in his own affairs, 
it will be sutlicient, if he exercises the same care respcM^ting 
the deposit, that ho docs as to his owiraftliirs. On the other 
baud, if the depositary be a man intelligent and careful and 
attentive in the conduct of his own aflairs, he will be respon- 
sible, if he docs not e.^ercise the same iiitelligt;iice, care, and 
attention in regard to^ the deposit ; for, although in such a case 
the depositary may be. guilty only of ordinary negligence, dif- 
ferent from imwA ' (differ ente du dol)^ abstractly considered, 
yet, in a depositary, it ought to be deemed a real fraud (tm 
vrai dol), and not a simple negligence.* 

§ 65 a. Pothier proceeds to put.somc cases, presenting illus- 
trations of what he deems the difference betw^ecii ordinary neg- 
ligence and gross negligence. *Thus (taking a case put in *the 
civil law), he says : If a thing is deposited by a slave, and it 


^ Dig. Lib. 16, tit 3, 1. 32. 

* Pothier, Traite dc Ddpdt, n. 23. 

* 1 understand, that Pothier,'whcn he uses the terms “ la faute Idghre,” meant 
ordinary negligence ; and that, ishen he means to speak of what we call ali^t 
negligence, ho uses some other words, or some adjunct, such as irM6ghre. Thut 
Pothier, -in his Traitd de Ddpdt, n. 26, speaks of faute memo Idghre, and faute 
trhs-ldghre; and a^in, in n. 27, he says: N’estqu'une faute Idghre et ordinaiK, 
'el non une faute grossihre. Pothier, Traitd dc Ddpdt, n. 90. 

* Pothier, Traitd de Ddpdt, n. 23, 27; Code Civil of France, ai^ 1927 ; 
2. Comm. Lent 40, p. 664, 4th edit ; Jones on Bailm. 46. 
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is delivered up^to a person supposed to be the owner, when it 
turns out that he is not so, the depositary will not be respbhsi*: 
ble ; for he has not been guUty of fraud or bad faith.^ ' S6; in 
case a house takes fire, in which the goods are lodged, if the 
depositary omits to remove them, supposing them to be safe, or 
in the hurry of the calamity forgetting them, especially if his own;* 
goods perish also,* he will not be responsible for any loss by '^ 
the But if he should remove his own goods, and not the ‘ 

others, although he had tiiij^ to remove both, then he would be 
responsible; for there would arise a presumption of fraud, 
unless the other eircumstanccs of the case repelled it* The 
presumption would be still stronger, if the goods saved M^^rc of 
little value, and thosoj^lost were of great value, and equally 
easy to savc> If, however, the depositary cannot save both 
the deposit and his own goods, Potliicr thinks that it ought 

not to bo deemed a crime, that he siiould save his own in 

• • ■ 

preference to the defigsit* He also puts a case, as one of 
clear responsibility of the depositary for gross negligence, 
where, having a deposit of money, diamonds, or other precious 
jewels, which are ordinarily kept'under lock, hedeaves them in 
an antechamber or vestibule of a house, exposed to all persons 
who are going and coming, and they are stolen by thieves.® 
Yet; upon his own principles, if the party left his own in the 
same situation, and they also were stolen, it would repel the 
imputation of fraud. After all, he is compelled to admit, that, 
practically speaking, the particular character of the depositary 
can rarely enter into discussions of this nature, and that the . 
presumption of goo{} faith is usually made in his favor.^ 

§ 66. Our law upon the subject of gross negligence differs 
/rom that which is, or is supposed to be, the doctrine of the 


^ Pothior, TraiM do Ddpdt, n. 28 ; Dig. Lib. 16, tit. 8, 1. 1, § 32. 

• Fothier, Traitd de DdpOt, n. 29. 

' Pothier, Traitd dc Depdt, n. 29; 2 Kent, Conim. Lect. 40, p. 564, 56j|^, 4th 

• Ibid. 

• f Pothier, Traitd de Ddpdt, n. 29. 

• Pothier, Traitd de Ddpdt, n. 28;^Joncfl\)n Bailm. 38. 

^ * Pothier, Traitd de Ddpdt, n. 27 ; Jones on Bailm. 30, 46, 82,83 ; 1 

1, tit 7, §'8, n. 5 ; 2 Kent, Comm. Lect 40, p. 564, 565, ^ edit 
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civil law ; for gross negligence, although it may sometimes bet 
presumptive of fraud, and undistinguishablc from it, yet may 
consist with perfect innocence of intention.^. lienee it is nd^ 
defence to a depositary, that he* has acted with good faith, if in 
truth he has been guilty of gross negligence. In the ease of 
the diamonds, above put, the depositary would by our law bo 
liable for gross negligence, even althotigii his* own were left in 
the same place; since such articles arc usually kept bi more 
secure places; and every depositary ‘must be presumed to 
undertake for reasonable care, with n'ferenee to the nature of 
the things bailed.^ Hir William Jones ^ admits this; and 
Domat seems to deduce this as the true exposition of the civil 
law.^ Lata: ctdptc finis esl^ non mteJUfjjke id.^quod onines in- 
teltifpitU, says the Digi'st;® which scenih To adniitf that the de- 
positary may ])c guilty of gross negligence who omits those 
precautions which persons of common care or intelligt*nce 
would naturally adopt, even though the depositary might ordi- 
narily, in regard to his own goods, omit them. Cases may, 
indeed, be put, in which the cireuinstances of extreme rashness 
on the part of the depositor are so strong as justly to create an 
exception to the general rule of law, or rather a dispensation 
from, it. As if the depositor should knowingly intrust his 
diamonds, or other valuables, to a man notorh)usly wc^ak and 
infirm in judgment, or to a minor without any experience or. 
discretion, or to a man grossly neglig(*iit and prodigal in his 
own afiairs, or subject to an absence of mind, bordering on 
^Qrangement,^ or to a person given to habitual intoxication, and, 
from these known infirmities, ftie thing bailed should be in- 
nocently lost ; in such a case, ^therc might be strong ground 
to presume that the depositor was content to intrust the party, 
with all his faults and infirmities, and to take upon himself 




^ Ante, §19, 20 a, 20 b, 31. 

» * Ante, § 64 a. 

* Jones on Bailm. 88, 8b. 

* 1 Domat, B. l, tit 7, § 8, art 4, 5. Bat seo Id. art. 2, S'.* 

* Dig. Lib. 50, tit 16| 1. 223 ; 2 Kent, Comm. Lect 40, p. 562, note (6),*4tli 
edit; 1 Domat, B. 1, tit 7, § 8, art 4. 

* SnUee Atoae v. Crawford, 17 Venn. 499. 
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itiie responsibility of all losses not'atising^irom aotnel fraud.* 
nAt least, it might fairly be put to a jury to presume a special 
contract in such a case, that the depositary should take the 
‘same care as he did of his own property, and no more, and 
*that he should not be responsible except for fraud.^ But these 
cases do not impugn the general rule. They turn upon cir- 
chmstances which imply a waiver of it, or a substitution of a 
diffeyrei^t contract for that implied by ihe law. 

§ 67. The doctrine here stated has also the sanction of 
adjudged cases in its suppqrt. Thus, where\ gratuitous bailee 
put a horse of his brother into a pasture with his own cattle^ 
in the night-tinic, and by reason of a defect of fences the horse 
fell into a ncigliboritt field and was killed; it was thought 
that .ho was fesponsil^ to the owner, because it was gross neg- 
ligence io put the horse into a dangerous pasture, to which he 
was unused.^ So, iit the case of the^ainting, before referred 
to, where it appeared. that it was injured by being kept in a 
damp room, next to a stable, it was held that the party was 
liable for gross negligence ; and that the law, in the case of a 
deposit, will raise an implied promise that the party will not 
grossly neglect or abuse the deposit.^ In other words, the de- 
positary is bound to reasonable care. The true way of putting 
cades of this nature is, to consider whether the party has omit- 
ted that care which bailees without reward are usually under- 
stood to take of property of the like nature. -This was the 
very manner in which the point was presented in the case of 
Doorman v. Jenkins, before mentioned, where it was in effeipj 
put to the jifiry to say, whether •'the defendant (the coffee-house 
keeper), who had put the plaintiff’s money into the same cash- 
box with his own, had taken such care as a reasonable man 
would ordinarily take of his ownfi Upon the same, ground, 
where a person had a deposit of money, and put it with his 


* 1 Dom&t, B. 1, tit 7, § ^ art. 5 ; Just Inst B. 8, tit 15, § 8 ; Ante, § 65. 

' The William, 6 Bob. Adm. 316 ; Ante, § 65 ; Pest, § 67. 

* Booth tf. Wilson, 1 Barn. & Aid. 68. 

* Mytton V. Cook, 2 Str. 1099 ; Ante, § 68. 

* Doorman v. Jenkins, 2 Adolph. & Ellis, R. 256 ; s. c. 4 Nev. & Mium, 
170; Ante, § 64 a. 
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ififn in a vflise onward a steamboat, and left- it thepe in 'an 
*exposed situation all night, and it was stolen, and his ovm 
money whs left, he was held responsible for, gross negligence. * 
But, if he bad left it for a moment only, under ordinary oir« 
catnstances, and no pressirtg danger, it would have been other- 
wise.^ Lord Stowell, in a case of justifiable capture, where the 
captors are held responsible for due (that is, for reasonable) 
diligeneb, has expressed -himself with gre^t clearness, on this 
subject. “ On q^stions of this nature,” says he, “ there is 
one position sometimes advanced,, which' docs not meet with 
my entire assent ; namely, that captors are answerable only for 
such care as they would take of their own property. This, 

1 think, is not a just criterion in apeh cgsc ; for a man 
may, with respect to his own property, encounter risks from 
views of particular advantage, or from fi natural disposition 
of mshness, which would be entirely unjustifiable in respect 
to the custody of 4ho goodn of another person, which have 
come to his hands by an act of force. Where property is 
confided to the care of a particular person, by one who is, 
or may be supposed to be, acquainted with his (‘haraeter, the 
care which he would take of his owJi property might, indeed, 
be considered as a reasonable criterion.” * Certainly it might 
if such character was known, and the party under the circum- 
stances might be presumed to rely, not on ti^c rule of law, but 
on the care which the party was accustomed to take of his own 
^property in making the deposit. But, unless he knew the 
habits of the bailee, or could be fairly presumed to^tm«t to such 
care as the bailee might use about his own property of a like 
nature, there is no ground to spy, that he has waived his right 
to demand reasonable diligence. Why should not the rule of 
the civil law be applied to such a case? Latie culpm finis 
estj non intelligere id, quod omnes ijUelligunt? 

§ 68. Lord Coke has kdopted a doctrine somewhat different. 


^ Tracy v. Wood, 8 Mason, R. 132. 

* The WilUam, 6 Bob. Adm. 316. But see 2 Kent, Comm. Lect 40, p. 562, 

note (a), 4Ui edit ^ ** 

* Dig. Lib. 50, tit 16, 1. 223 ; Ante, § 66. See the* same point in. ftooDuan u. 
Jeakini, 2 Adolph. & Ellis, 256 ; s. c.^4 Nev. & Mann. 170. 
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in its bearing;. but dertainl^ {mdlitg to 

l^eep, as one keeps Hiis own*}^operty;4d'um ^'e peeper intend- 
ment of law in cases of deposit.^ ^In his;lnstj[tutes)\he saysy 
that in cases of deposit the ongalgcment of tl^e bailee is to keep 
safely ; “ for if goods arc delivered 4 lo one to bf kept, and to 
be safely kept, it is all one in law.” ^ Hence he concludes, that 
if goods are delivered a man to be safely kept, and afterwards 
those, goods arc stolen, this shall not excuse him, because by 
the acceptance lie undertook to keep them safely, and therefore 
he must keep them at his own peril. But if goods are deliv- 
ered to him to keep, as he.woiild keep his own, there, if they 
arc stolen from him Wiihout his default or negligence, he shall 
be'dischatged.^ And he recommends, on this account, to those 
who receive goods, that they should receive them in a special 
manner, namely, to be kept as their own, or at the peril of the 
owner.^ * . 

§ 69. Lord Coke cons}der.ed it to be the settled law in his 
time, that in oases of deposits the depositary undertakes to 
keep the goods safely, whether Ihc language used on the occa- 
sion be, that they are to be kept; or to be Kept safely and he 
mainly relies for the support of this position upon Soutlicotc’s 
case.® That case, according to his own report, was as follows: 
Southcoie brought detinue against Bciinet for certain goods, 
and declared that he delivered them to the defendant to keep 
safe; the defendant coiih'ssed the delivery; and pleaded in 
bar, that, after tlic delivery, one J. S. stole them feloniously 
out of his possession ; the plaintiff replied, that the said J. S. 
was the defchdaiit’s servant, retained in bis service, and de- 
manded judgment ; and, upon a demurrer in law, Judgment 
was given for the plaintiff. Aiid the reason or cause of the 
judgment was, because the plaintiff delivered the goods to be 
safely kept, and the defendant bad taken it (the risk) upon 


1 Post, § 73. 

* Co. Litt 89 a; l«Dane, Abridg. cb. 17, art 1, § 3. 

* Ca Litt 89 a ; Post, § 73. 

* See 2 Black. Comm. 452. 

* Post, § 72, 73. 

* 4 Rep. 83 b, 84 ; 8. C. Cro. £liz. 815 




OE, il] df 6^' 

him 'by'tnie delivery, and the^fore he 

ought to kSep thhm'^tf^bih perU*; although, in such a caeO) he 
should }iaVe*jQluChIng for his tafo keeping. . This is the sub- 
stance of fho c|ise^; and Lord Coke, in the sequel, proceeds 
to expound his owrr vieX^s of the gen^'ml doctrine, us above 
stated, with that supcral^undancc of learning for which ho was 
so remarkable. 

§ 70. The decision in Southcote’s casq has been aniijcrtod 
to much minute 9 rittcism but it .is far from being clear that 
Lord Coke misunderstood the ease, or the principles upon 
which the Court decided it. The llecision may itself be cor- 
rect, although, in the reasoning of the C\).urf, priuei|deB may 
have been avowed which cannot now be siyiported. In his 
first Institute, Tiord Coke d^'cLire**, that all these eases were 
resolved and adjiidgiul in the Kiiig\ Hemdi in Sontheote^s 
case.* The real point of decision in this e.ise was, that,’ upon 
a bailment to kc(*p safely, the bailee was responsible for a loss 
occasiolied by theft, whc‘ther the theft was by his servants or 
by others.* Now, tjiis decision depends, as has been before 
stated,' not upon any general principh* of Ia»w, but upon the 
import and effect of an undertaking to keep safedy. I^ord 
Holt iiianifos'tly difc*s<*nted from Southeote’s case ; and two of 
the other judges seem to have agrcc‘d with him in that dissent.* 
There are -also earlier authoritic*s, which eounteiiaiiec a differ- 
cut doctrine.® But the latest ease in England seems to admit 
the general correctness of Southeote’s ease |n the point actually 
in judgment.® 

§ 71. A strong doubt is, However, thrown over the deds- 
ion by a very elaborate judggieiit in one of our own c;ourts.t 


* JoncMi on Bailm. 41, 42, 43 ; 2 Kent, Comm. Lect 40, p.^563, 664, 4th edit 

* Co. Litt. 89, b. The report of tlio ^amc ca^ in Cro. Kiiz. 815, confirms 
Lord Coke’s statement of the point decided ; but goes no further. 

* 1 Dane, Abridg. ch. 17, art 1, § 4; art 11, § 3. 

* Co^ V. Bernard, 2 Ld. Raym. 909-912, 914, 915. 

* Doct and Stud., Dial. 2, ch. 38; Williafns v. Lloyd, 1 Jones, 179; s. c. 
Fahner, R. 549 ; 22 Liber Assisamm, 41. 

* Kettle V. Bromsall, Willes, R. 118. 

’ Foster u. The Essex Bank, 17 llass. R. 479, 500. But see Key’s Maxims, 
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The learned Judge, who delivered the opinion^ of the Court on 
that occasion, seemed to think, end there is much'^ to warrant 
the suggestion, that.,^in a case where the bailment is to keep 
safely, the -depositary ‘would not be liable for a Iqss by theft, 
unless it should arise fro^Di his own. negligence and want, of 
due diligence and careJ [So, where a promissory note was 
delivered to a bailee on his voluntary undertaking, without re- 
ward„‘f tp secure and take care of it,” k was held, by the same 
Court, that he was not bound to any active measures to obtain 
security, but was simply bound to keep the note carefully and 
securely, and receive the money due thereon, when offered^ 
and that the owner could not recover of him for the loss there- 
of, without proof of fraud or gross negligence.^] Mr. Justice 
Blackstone, in his Commentaries, seems to hold a similar 
modified opinion. He says, that If he [the bailee] undertakes 
specially to keep the goods safely and securely, be is bound to 
the same care as a prudent man would take of his own;”^ 
that is, he is bound to ordinary diligence. Sir William Jones,* 
as we have already seen, thinks that theft presumptive proof 
of ordinary negligence ; but he admits, that, upon proof of 
ordinary diligence, the bailee in such a case would not be 
chargeable.^ 

§ 72.«But all the later authorities explode the doctrine, that 
aji undertaking to keep, and an undertaking to keep safely, 
amount to the same thing. It was expressly overruled in 
Coggs r. Bernard.® And in a very early case in the Year 
Books it was held, that if goods be bailed to a party to keep, 
and he puts them among his o\vn goods, and they are stolen, 
he is not chargeable with the loss.^ This, of course, must be 
subject to the exception, that the theft is not by gross neglect. 


^ 1 Dane, Abricig. ch. 17, art. 11, § 3, is to tho same ciTect. 

* Whitney r. Lee, 8 Metcalf, R. 91. 

Black. Comih. 452. 

* Jones on Bailm. 89, 40, 48, 44, 119 ; Ante, § 88 , 89. 

* •Ibid. 

* 2. Ld. Raym. 909, 910, 911, 914, 915 ; The King r. Hertford, 2 Show. B. 
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§ 73, The general doctrine, however, of Lord Coke, > that, 
if a man accepts goods to keep as his own, he is not responsi'« 
ble for losses by theft, is confirmed by later authorities. It is 
treated, however, as he treats it, not as an undertaking re- 
sulting from the general law of deposit, but as a special undeV 
taking, limiting the common responsibility created by law^^ fh 
many cases this consideration may become important; and 
especially where the bailee is notoriously very careless .aiMl in- 
different* about his' own affairs ; in .which case, the depositor 
might fairly be presumed to know his habits, and to trust to 
such care as the bailee takes of liis mvn goods.* 

§ 74. In like manner, if the depositor, agree*, that tlic goods 
may be kept in a particular place, as on a shy)’s deck, or in a 
ship’s cabin, he cannot afbTwards obji*ct, that the place is not 
a safe one; fur his assent amounts either to a (pialifieation of 
the contract for safe custody, or to an agreement,' that for all 
the purposes of the deposit! the plaee. shall l>o deemed suffi- 
ciently safe. But if the • depositary do(*s, in. sueh a place, 
expose the deposit to jindue perils, or he is guilty of gross neg- 
ligence, whereby it is stolen, he will be responsible for the loss. 
Thus, if a deposit, of money is made with Ihe master of a ship, 
witli an ass<‘nt, that he may plaee it in liis cabin for safe cus- 
tody ; and lie docs so ; but lie afterwards exposes the place 
where the money is concealed, in the presence of suspicious 
[persons, and enables them to know the fact, that money is 
there; or if he leaves the cabin wholly unguarded during a 
considerable portion of the night, under circumstances calling 
for more pr€*,caution, and the Inoney is stolen ; he will, under 
such circumstances, be deemed guilty of gross negligence, and 
held responsible for the loss.* 

^ 75. There is a question often treated of under this head, 
which is .not merely curious, but important; and that is, 


’ Southcote V. Bennet, Cro. Eliz. 815, 4 Rep. 84; Kettie v, Bromsall, 
Willes, R. 118;.Coggs v. Bernard, 2 Ld. Kaym. 909, Poweirs opinion; Ante, " 
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* whether a depositary is responsible for the loss of articles eon* 
tained in a package, .the contents of which are unknown to 
him.^ If, for instance, a sealed box or locked casket containing 
jewels, be deposited, and the depositary has no knowledge that 
it* contains jewels. The Roman lawyers discussed this ques- 
tion with a good deal of acuteness and ability. Tn the Pan- 
dects we find the following case and reasoning : If a sealed box 
is deposited, is the box only to be demanded in an action, or 
■ may ihe clothed contained in it be comprehended ? Trebatius 
says, that the box only, and not the particular contents of it, 
must be* sued for as a deposit. But if the contents were previ- 
ously shown, and then the box were deposited, the contents 
tni^ht be added and specified. But Labeo asserts that he who 
deposits the box^seerns to deposit tho contents also ; and. there- 
fore he ought to sue for the contents. What, then, if the 
depositary was ignorant what the contents were? Il^is not of 
. much consequence, since he has accepted the deposit And I 
am of opinion (says Ulpian) that he has a right to sue for the 
deposit of the contents although the sealed box was deposited.^ 
Domat adopts the doctrine of Trebatius.® The Scotch law 
arrives at the same conclusion.^ The case, as put in the Pan- 
dects, seems principally to have reference to the nature of the 
suit, or the form of the libel ; but it is obvious that the differ- 
ence of opinion among tlie Roman jurists was not confined to 
this merely technical point.® 


Bo Bonion’s case, in the Year Books,® may be supposed 

^ ^ ;ar upon this question. It is as follows : Bpnion brought 
® Tit of detinue for certain goods, to wit, seals, plate, and 
e is not jyj; ipiiQ defendant pleaded, that Bonion bailed 

su ject to chest under lock to keep, and took away the key, 


«at he did not, know that the jewels and other things 

1 iDan^herein ; and thieves came in the night, and broke open 
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the chamber of the defendant, and carried away the chest into 
the fields, and broke it open, and at the same time took and 
carried away the goods of the defendant with the other goods. 
The plaintiff n*plied, that the jewels, &c., were deli\ered with- 
out being locked up {hors tP enchsure)^ to be returned, at his 
pleasure ; and upon this issue was joint'd. TJit' east' is a little 
differently reported by Fitzherbert, in his Abridgment, who 
says, that the party w^as driven to reply, that the goods, were 
not carried away by thieves.^ Sir William Jones seems to 
suppose this case to be wholly inepinprehensihh',^ and iiicapa- 
Ble of any rational explanation. If tht' ease, however, turned 
upon the point of the i«^Mie suggested by I<'itzl)c'r1)f*rt, namely, 
that the loss was not by thieves, there is nothing in it which is 
not sound law. For if the plea was falsified in a material |act, 
the uetioii was clearly maintainahle. It is true that ‘th^ com- 
piler of the table to that Year Book relies on a distinetion/that, 
“ If a casket sealed be delivered to i.iie, in whicdi there arc 
jewels, and thieves in the night rob me, and take them, I am 
not answerable ; but that it is otherwise, if the jc'wels were 
delivered to me, and I put them into a c'hest,”** But this dis- 
tiiiction has no foundation in the ease. And even if the 
account in tliat Year *J[3ook hv the correet one, it sliows no 
more' than that the plaintilf eliose to put his ease upon* an 
immaterial issue. Fitzherbert, in his Abridgment, refers to 
another casc*,^ which shows that the established law then was, 
that, if a party receives goods to kec'p, and he keeps them as 
his own, he is not chargeable, even in a ease of theft. 

§ 77. The question, however, which dividcxl the Roman 
lawyers, would, in our law, admit of differcait determinations 
according to circumstances. (1) If the bail(*e knew that the 
box or casket contained jewels, although the bailoi^took away 
lihe key, he would be bound to a degree of diligence propor- 
tioned tP the value of the contents.^ In other words, the same 


^ Fits. Abridg. Detinue^ 5§. 
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degree of care which would ordinarily be required to be taken 
of such valuables, when deposited, would be exacted of him.^ 
(2) If he had no ground to suppose that the box or casket 
contained any valuable^ whatsoever, he would be bound only 
to such reasonable care as would be required of depositaries in 
cases of articles of common value.* And under such circum- 
stances, if he were guilty of gross negligence, he would be held 
responsible for the loss, at least to the extent of what he might 
fairly presume fo be the value of the contents. (3) If, oa the 
other hand, there was a meditated concealment of the contents 
of the box or casket from the bailee, with a view to induce hini 
to receive the bailment, and he would not have received it, or 
have exposed it, as he did, if he had been made acquainted 
wit^t he facts, then the* transaction would be deemed a fraud 
.upon ll^f; or, at least, the lo%s would be deemed one occa- 
sioned by the bailor’s own folly or laches ; and the bailee 
would not, even in a c;ase of gross negligence, be responsible 
beyond the value of the box or casket itself, without the con- 
tents. 

§ 78. The first two of these propositions may be deduced 
from the comments of Lord Holt, in the case of Coggs v, Ber- 
nard.* The last seems established by,thc prevailing doctrine 
in rtjspect to carriers, who give notices, and thereby limit their 
responsibility, when packages are intrusted to them, the con- 
tents of which are unknown or concealed, upon which we shall 
have occasion to enlarge hereafter, wh«i we come to that l|ighly 
important branch of bailments.^ And there is sound reason 
for the distinction thus made, in point of responsibility, in the 
diflerent cases. No person has a right, by practising conceal- 
ment or fraud, to impose a duty upon another, which he would 
not knowin|[ly have undertaken. 'On the other hand, no per- 
son, knowing, or having reason to presume, the, contents of a 
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box to be of very high and tempting value, has jai right to ex* 
pnse himself from, a just res^nsibility, because the contents' 
have not been formally communicated to him, and a request 
formally made, that he wUl undertake the custody of the whole ; * 
since he may naturally presume that such is the intention of 
the depositor, notwithstanding the se^curity of a lock. or seal; 
and good faith requires hims under sucR eircumMnnees, not "to 
disappoint the just contidcnce of the party. But if lui^hqs no 
reason to suppose the contents to be of more tlian ordinary 
•value, and there is nothing communicated which calls for su- 
perior vigilance, then he? may fairly discharge himself by such- 
care as belongs ordinarily to trusts of that sort, 

§ 79. The general rqlc, then, being, .that the depositary is 
bound to reasonable care, proportioned,'* indec*(}, to tlic na^rc 
and value of the article, and the danger of loss, and tliMUicns- 
ure of that care being slight diligence, the result is tha4^e,is 
generally liable for gross negligence vnly. If lie lakes the 
same care of the goods bailed as of his own, that ordinarily 
will repel the prcsuinplioii of gross iu»glig(*nce ; but he may 
still be chargeable, if the negligence is such, as cvt*n persons 
of slight diligence would not be guilty of.^ In sliort, he must 
exert the common diligence used by, ami required of, depos- 
itaries in general ; and he eaniioi exempt himself from the con- 
sequences of omitting suc-h diligence, unless he cun deduce a 
more limited liability from all the circurnstanees of his own 
particular casc.^ He*, may make a special contract, either to 
narrow or to enlarge his^encral responsibility.^'^ And then, in 
case of .a loss, it will be incumbent on the party, whb seeks to 
avail himself of the benefit of such a contract, to establish it by 
suitable proofs. It will be rare, that such a contract can be 
expressly proved. • It is usually implied from collateral Cir- 
cumstances, which afford presumptions varying almost infinitely 
in cogency and strength. We have already seen, that the de- 
positary's own character for dili^nce or carelessness may some- 


' Ante, '! 63 t6 67, 71, 73. 
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timcf) form annngredient in the gase, to negative or -to support 
a presumption.^ The proof must be strong, which will justify 
,an inference that, the bailee is at liberty to take less care of the 
thing balled than of his own. And in many cases, a higher 
diligence may properly be exacted than the bailee is accustomed 
to^takc of his property, especially if his character in this re- 
spect is not thoroughly known to the bailor.* 

§ 80. • Some excerptions to the general rule of diligence, in 
cases of deposits, are laid, down by elementary writers.* But 
where the ease is in strict ness a deposit, they all resolve tljem- 
selves into the following. ' (1) Cases where there is a special 
contract; (2) Oases where there is a spontaneous and ollicious 
o^er by the depositary to keep the deposit, without any pre- 
vious request on the part of the depositor.^ 

§ ^ exception requires no commentary ; for the 

'rule promulgated in the civil law seems the rule of universal 
justice. Si convenU, tii in deposilo et culpa pnestetur^ rata est 
conventio; contractus enim legem ex conventione acripiimlJ^ 
Or, as it is expressed in another. jdace, Si (pnd nominatim con-> 
venit^ vet pluf, vet ininus^ in singulis eontractibusj hoc servo- 
hitur^ quod initio convenit. Legem enim contractus dedilfi The 
other exception is deserving of milch Consideration. Sir Wil- 
liaTn Jones ^ states it to be a rule of our law, that the depositary 
is liable for losses, where he has made an ollicious offer, although 
he does not cite any other authority in support of it than the 
Roman law. The rule certainly existed in the Roman. law. 
The Pandects adojited the doctrine of Julian on this subject. 
Sed^etsi se quis deposito obtulit (idem Julianus scribil)^ periculo 
se depositi illigasse; ita, tamcfij nt man solum dolum^ sed etiam 
culpam et custodianiy pr^cstet; non tamen casus fortuitos? So 
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’ Jones on Bailm. 48, 50. 

* Dig. Lib. 16, tit 3, 1. 1, § 35 ; AyliSe, Pand. B. 4, tit. 17* 
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that the party was liable, not merely for fratid,.but for negli- 
gence, or at least Yor ordinary "negligence, although not for acci- 
dents. Domat^ says, that the depositary in such a case is lia- 
ble, not only for gross mistakes, but for .other faults. The 
reason assigned for tins doctrine is, that the depositor might, 
but for such olliciousness, have chosen unothi^r depositary, who 
would have been more careful.® Pothier adepts the Ronmn 
rule witliout comment or (piestioji. He holds, lliat, in such a 
case of an oflicious offer without reciucst, the p.'frty is bound to 
keep the deposit W'ith all possible care, sii;ice he has thereby 
prevented the depositor from delivering it to a person who 
would have been mon? careful than hcH* 

• § S2. The rule is certainly sfriclissimi juris; and llio in- 
corporation into our law ought not readily to l^e adinitte.d. A 
vohuitary offer of kindness to a friend, even when iiripor^|piie1y 
urged, ouglii liardly to carry with' it such penal consecjiieuccs ; 
since it is generally the result of strong atiecliou, and desire 
to oblige, and often of a sense of duty, especially in cases of 
imminent peril or sudden emergency.* The* reason assigned 
for the rule is not satisfactory. It might, with at least as nmeh 
force, be said, that he who trusts such a deposit to* a fric^nd at 
his urgent recpitjst, confides it to him as a proof of his personal^, 
confidence, and requires no more than that lie should guard it 
as he guards his own, or at least us* men ordinarily gilurd de- 
posits. He does not m(Nin to place a burden on Fiis friend, by 
which extraordinary responsibility is to be incurred; but to 
manifest a personal coiifidcticc in the cliaracter and caution of 
his friend. Sir William Jones has himself quoted, with ap- 
parent approbation, the opinion of Labeo, in the stronger case 
of a Negoliorum Gcslor^ in which Labeo requires no more 


^ 1 Domat, B. 1, tit 7, § 3, art 8 ; Vinn. Lib. 3, tit 15, § 12. 

* 1 Domat, B. 1, tit 7, § 3, art 8.; Jones on Bailm. 48. 

* Pdtbier, Traitd de Depdt, n.*80. 

* See 2 Kent, Comm. Lect 40, p. 5G5, note (b). 

* The 'Negotionim Gestor in tha civil law is one who spontaneously, and 
without authority, undertakes to act for another during his absence, in his affairs. 
Dig. Lib.*8, tit 5 Pothier, Pand. Lib. 3, tit 5, n. 1 to 18 ; 1 Bell, Comtn.-{ 202, 
note (1)! 4tli edit ; 1 Bell, Comm. p. 260, 5th edit Of course, as his acts are 
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than good faith of 4iim, when he interferes officiously, but 
from pure kindness, to act in my aiTairs. Nam si affectione 
coactus^ ne bona^mea dislrahaniur^ 7ief^otiis te meis obtvleris; 
wquissUmm esse dolum duiUaxat te prmslare^ The good sense 
of this, as a general rule, interpreting the offer of the party in 
its fair intendmcn1)^woiiId seem more to belong to the manliness 
of the common^law, lhan the rule promulgated by Julian, even 
witluaU the authority of imperial wisdom added. to it. The 
modern Code of France .introduces a mitigated form of the 
rule ; for having atitioiin(*cd that a depositary must bestow, in 
keeping tluj thing depo-^ited, the same care which he bestows 
in keeping his own property, it procj'cds to declare that the 
rule thus promulgated is to be applied with more rigor, if the 
depositary has himstdf offered to receive. the deposit.® It seems 
thus 4.0 insist upon a high degree of diligence, without chang- 
ing the ordinary ol^ligations arising from deposits ; that is, it 
seems to require at leivst as high a d<*grec of diligence as the 
depositary employs about his own property, construed in a rig- 
orous sense, without absolutely changing the ordinary degree 
of diligence.^ The Code of (jouisiana uses language some- 
what different. It says : ‘‘ The depositary is bound to use the 
* 4$ame diligence in preserving the deposit that he uses in pre- 
serving his own property.” It then adds : “ ^J'he provision in 
the preceding article is to be rigorously enforced, when the 
deposit has been made at the request of the depositary.”® 
Perhaps this doCs not in effect differ from^the intent of the 
Frencli Code. 

. § 83. In rt*spcct to cases of necessary deposits, that is, such 
as are suddenly and almost involuntarily made by the deposi- 
tor, in eases of extraordinary peril and difficulty, such as in 
cases of tire, shipwreck, inundations, insurrections, attacks by 


wholly without tfao assent of the owner, the case is much stronger than that of a 
depositar}', who offiiiously interferes in another’s aiTairs with his consent. Post, 
§ 189; Pothier, Contrat de Mandat, n. 1G7; Pothier, Pand. Lib. 3, tit^ 3, n. 2. 

* Jones on Bailm. 49 ; Dig. Lib. 3, tit 3, ].* 8 , § 9 ; Pothier, Paud. Lib. 8 , tit 5, 
11.52. 

* Code Civil, art. 1927; 1928. 

* Code of Loubiana (1825), art. 2908, 2909. 
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mobs, and ornor;casaalties and pressing omcrgi(>ncies, pur law 
•does 'not seem to vary the responsibility of the bailee from that 
w.hicb arises nnder*ordinary circnmstanecs.^ Nor, indc.^cd, dodi 
the Roman Law, as to tlie degree of diligence required ; but it 
only inflicts a double compensation for any misconduct, of the 
bailee, upon the ground that public policy re<|uires that perfidy 
in such cases should be punished, so us to suppress the tcMiipta- 
tioii to Commit wroiig.^ Our law eoiitciitsjtself with an j^unple 
conipcnsatioii for the actual injury or h)Bs, leaving the addi- 
tional moral infamy, which attaeUes to cases of extraordinary 
perfidy to be piinish<‘d by the severe judgment of public, dis- 
grace, which iii(‘vital)ly follows it. The’ Frtaich law does not, 
in principle, ditli-T from ours in cases of necessary deposits, 
applying the general rule <»f responsibility to them.*'* '.riie only 
eircuinstance in tlnit law, in which a nccc^ssary cleposit differs 
from a common dcqxisji, is, that oral proof by wilnessestis ad- 
mitted, whatesver may 1 m‘ tlu‘ value, pf the necessary deposit, 
wifereas in other cases no dept)sit beyojid a limited value can 
be prov('d but by sonu^ writiftg;' 

'.riiere. is another class of deposits alluded tp in a 
former page, wliicdi jnde(‘d might, iii one sense, fall under the 
lieiid of necessary de|)osits, but which w(j have ventured to call 
invohuitary deposits.® Such is the east?, where lumber, floating 
in a river, is by a sudden flood or freslnd. lodged on the land 
of a stranger, and left there by the subsidence of the stream. 
Such also is the case of trees blown by a fempest upon the 
laudHof a stranger; and also of goods lodged in the like 
manner by a whirlwind or teftnado in a distant field of a stran- 
ger. What is the duty of the owner ()f tln^ land in all such 
cases, as to the protection or preservation of the property, 


^ Jones on Bailni. 48, 49; 1 Domat, D. 7, § 5; Code of Louisiana 

(18221), art 2935. 

* 3 Dig. Lib. 16, tit 3, 1. 3, § 1 to 4; 1 Domat, B. 1, tit 7, prelim, art., and 
tit 7, § 5; Jones on Bailm. 48, 49 ; Pothicr, Traite ilc Depot, ii. 76. 

* Code Civil, B. 3, tit 11, art" 1949, 1950, 1951 ; Potliier, Traitd de D^pdt, 

D. 75 ; 1 Domat, B. 1, tit 7, § 5, art. 3. * 

* Pothier, Traite de DepOt, n. 76; Code Civil, BPS, tit 11 , art 1924^1950. - 

* Ante, § 44 a. 
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does not appear to be settled by any distiict decisions o£ the 
common law. Bi^t some curious questions have recently arisen^ 
to the rights of the'owncr of the lumber, or trees, or other 
goods. May he lawfully enter upon the land, and reclaim and 
retake .his property, doing as little damage to thq herbage or 
soil as possible ? Or is he bound to ask leave of the owner ? 
May the latter lawfully refuse such leave ? Or will a refusal 
to give such leave amount to a conversion of the property? 

If thd otvner snidi^rs^ the goods to remain without any effort to 
remove them, will it amount to a trespassror other ground of' 
action ? These, and many other questions, may arise out of 
such calamitous occurrences ; and the inquiry, what are the 
true rights and duties of tliQ parties, is a matter not unat- 
tended with diffibulty. Such accidents arc by no means un- 
common on our great American rivers. There seems to be 
strong reason to hold, that, where the goods of any person 
have by an unavoidable casualty or accident been lodged upon 
another’s land, the owner may lawfully enter and take them 
away, doing as little damage as he may. *But, where the 
goods come' upon the land by the act or negligence, of the 
owner, there he cannot justify an entry at all, or at all events, 
not .without leave first asked. Thus, it lias been held, that, if 
trees are thrown by the wind on the land of a stranger, the 
owner may enter and take them away ; but if in cutting them 
down tliey fall into a* stranger’s land, that it is a trespass.^ 
So, if fruit falls’ from a tree into another’s land, by’ the force 
of the wind or other accident, there the owner of the tre|^^ay 
lawfully enter and gather it up, doing as little damage as he 
can, and staying there only a convenient time ; for it is a case 
of necessity.* Upon a like grouiid, it w’ould seem reasonable^ 
that, if timber is carried by a sudden flood or freshet in a river, 
where it is moored or floating, upon the land of a stmnger, 
tt^re the owner may enter and take it away.® • But, if the 

^ 

^ St$e Year Book, 6 Edw. 4, 7 ; Mtllen v. llawery or Fawdry, Latch, R. 13, ‘ 
14 ; s. c. Latch, R. Ao, 120; s. c. Popham, R. 161 ; 20 Viner, Abridg. Tres* 
pa9Sj U. a 2, pi. 11 ; Anthony v. Haney, S Bing. R. 186. 

' See Millcn t\ Hanery or Fawdry, Latch, R. 120 ; s. c. Latch, R. 13 ; s. O. 
Popham, R. 161. ^ ^ ^ , 

• Year Book, 6 Edw. 4, 7 ; Millen r. llawery or Fawdiy, Latch, B. 13,^14; • 
s. Ci Latch, R. 119, 120; s. c. Popham, R.,161. . ^ * 
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timber is drifted by his negligence or wilful act upon thfe land, 
there it is a trespass for wliich he will be held liable. The 
same rule miy probably be held to* apply, wh<?ru the owner, 
after due notice, refuses to remove his timber from the land, al- 
though it has been carried there by 114 inevitable casualty. And 
in the like case, if the owner of the land improperly refuses,* 
after a request from the owne# of the timber, to permit him 
to remove it, it may be held a convej-sion tljereof, 011 his .part, 
for which trover will lie.* In respect to the duty of the owner 
of the land to preserve the properly, thus by accident thrown 


‘ See Anthony v. Ilaiicy, 8 Hin^. R. 1H(>; Nicholses r. Chapman, 2 IL 
Black. 254. — This whole suhjccC was very ahly tlisciisscd by the SnpnMiio Court 
of the Province oPNow Bruiiswiclc, in the case of Read r. Smith, 1 Rcrtoni*ft 
Rep. 194, and by a learned writer in the American *furist, for January^ 1K39 
(vol. 20, p. 328 to 3.3*2). Tint fo1Iowiti;v citation, from the latter will lat found 
exceedingly useful : •* f lencrally, it is ♦rue, Ibe n^ner of j>rop»*rty is protected 
in lh<5 exclusive enjayment of it. But not universally, for there are many 
ca.sc8, in which this right of the. owner must yiehl to th.at service, which the 
members of the same coimnunity may have in each other’s lands under peculiar 
circ‘umstances. From the earliest days of thc'cnminoii law, of whieh we have 
any jiniicial records, four classy of cases have, been t^eeognixed, as justifying an 
entry into another's close. 1 . The first is, wlicre the entry was to save life. 

* If one be assaulted, and like to be killed, and lie tlye tbroiigli my ground to 
save his life, I m.*iy not sue him for this.* (.37 II. ;17, cited in 4 Sliep. Abr. 
136.) The principle of this case, wo think, would extend to the life of any 
other person tlian the defendant, which he iniglit be endeavoring to save. 2. 
Where the object of the entry was to avert nr prevent a common danger ; sucli 
as fire, fibod, attack of enemies; or the destruction of dangerous or mischiev- 
ous beasts of prey. (21 II. 7, 27; Dyer, 3G b; 12 11. 8, 2; Bro. Tresp. 40 ; 
4 Shop. Abridg. 136, 137.) 3. Wlicr^ it was for tlv‘. pynri>ose of staying aiid^ 
arresting felons, or pn*.scrving the public peace.' (4 Shop. Abrhlg. 137; Bro. 
Tresp. 827, 354.) These and the last-men tione<l eases may be referred to ono 
common principle, the public safety. 4. Where, it was to identify and retake 
things stolen. (4 Shep. AbrJdg. 138 ; Higgins v. Atidrews, 2 Roll. Rep. 55.) 
In the latter case, the point was expressly Hmitcik to things stolen, excluding 
merely tortious takings. To these wc think may be midod a fifth class, com* 
prising the cases of necessary or involuntary bailment : where the goods of one 
man, by the saperior and overpowering force of the elements, or b)W ungovern- 
able brute force, arc carried on. to the land of another. This may be referred 
* to the supposed fundamental principles of the social compact ; or to the neeea- 
aides, or the tacit consent of society ; or to the demands of our common relig- 
iod. . In 6 Ed. 4. 8, it was said by Choke, J., that, if the wind blows my tree 
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upon his land, it would probably be held, that it was of thp 
same nature and extent as that of 'tin ordinary finder of goodsA 
§ 84. There is another class of deposits, noticed by Po- 
:thier, and called by. him irregular deposit. This arises, when 


upon the land of another, I may enter %nd tSke it, and it is no trespass ; for it 
was th^ a^t of the wind and not 9 f me. (See also, Nicholson v. Chapman, 2 H. 
Bl. 254.) And wfth tliis agrees the Roman law; by which the proprietor of 
ground, on which the pro]>crty of another is earned by a flood, is obliged to 
suffer him wlio had tlic loss to take away what remains, and to allow him sueh 
free access to his ground as is necessary for that purpose. But the owner of 
the goods is bound to indemnify the owner of the land for all damage occasioned 
by their lying thenv and by the act of removing them. Yet, if he chooses not 
to take the goods awajs he is not liable. (Domat's Civil Law, B. 2, tit. 9, § 2, 
art. 3, 4.) * The same doctrine is laid down by Mr. Hammond. ( V''*:nmond*B N. 
r. 168, § 3.) Tlie case of cattle esi‘ap«iig, without the owner’s tau..;^' ^tlriven 
by a dog', against the owner's will, into the close of another, falls under the 
Same principle ; aqd so it has been rejUsatcdly held. Sueh a justification, in 
trespass, was held good, in 21 Kd. 4, 64, pi. 37. (See acc. IMillen r. Fandrye, 
Foph. 161 ; Beckwith v. Shordik^ 4 Burr. 2092; Deane i\ Clayton, 7 Taunt* 
489 ; Dovaston u. Payne, 2 II. 11^527 ; Latch, R. 120.) The cases cited below 
were decided upon the ground/that the defendant's property came into the 
plaintiff's close, withouc iCiy direct or iinniedi^to human agency, and without 
any fault of the owner of the goods ; in which case he is not obliged to ask 
leave of the proprietor of the close, in order to enter and take them ; and there- 
fore is not a trespasser in so doing, whatever remedy the latter may have, in 
another form, for remunemtion of his actual damagd. Where the goods of one 
are placed within the close of another by human agency, the right of the owner 
to enter and take th^ii will depend on the manner of their coming there.* It 
m^’ have been by t^. fault of the owner of the land ; or of the owner of the 
goods; or equally ^Sth; or of a stranger. In the first case, the owner of 
the goods may ]tll<- enter and retake them. (Bro. Abridg. Trespass, pL 
* 186 ; 2 Roll. AbrOli a pi.' 9 ; Houghton v. Butler, 4 T. R. 365.) In the 
second case, he carried* example, the catde 

^ of the defein^j.^.^ QrP*^4 through a defective partition fence, maintainable 
jointly by ^ s. (1 Dane, Abridg. 134, § 13.) In the fourth cas^, the 
owner of t ^'uust be connected with the tort of the stranger, by a de- 
mand and> which ease it becomes Ids own tort by subsequent assent 

. The assenk^ > cue plaintiff seems to have been an essential element in the case 
of Chapiiw a. Thumblethorp (Cro. £1. 329), in which a plea in bar to an 
action of trespass, stating that the defendant's boasts were wrongfully taken by 
a stranger, and, with the plaintiff’s assent, driven into the locus in quo^ jiito 
which ho entered to retake them, was, on demurrer, held a justification.” 

^ Post,4| 85 to 88.' Seo also, Nicholson r. Chapman, 2 H. Black. 264. • . 
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a party, having a Bum of moni&y which he docs not think safe 
in his own hands, confides it to another, who is to return to 
him, not the same money, but a like sum^ when he shall de-i 
mand it.^ An irregular deposit differs from a mutuum simpfy 
in this respect, that the latter has* principally in view the bene- 
fit of the borrower, and the former the beiK'fit of the bailor.*** 
In the civil law, the obligations springing from these con- 
tracts were different; for in cases of mutuum, the pajty bor- 
rowing was not held to pay interef^t upon the money lent; but 
in cases of irregular deposit, interest was due by the? dr^posi- 
tary, botli ex nudo pacto and ex nun'd? These distiiicrtions are 
not recognized, at least not praetreally, in the Freiieh law; nor, 
as it is believed, in the common law. In ^oth eases, interest 
is by the French law due ‘In the common law the 

payment of 'interest is not generally fixed by posifive rules ; ^ 
but interest is usually allowed upon money lent, if dc^tiiined 
beyond the proper period, at wliieli it* .ought to be repaid. And 
whcUicr the case be a strict loan, or be an irregular deposit, 
or be a mutuum, if flicTe be%a unreasonable delay in the re- 
payment, our courts would gcmerally, if not invariably, allow 
interest cx vwrd. this elass of irregular deposifs, or of 

mutuum, the common d(?posit8 in our bank properly belong. 

§.8fi. There, is also another kind of deposit which may, for 
distinction's sake, be. called a quasi deposit, which is governed 
by the same general rule as coiiTmoii deposits. It is whcrcj a 
party eomes lawfully to the possession of another person's 
property by finding it. Under such circumstances, the finder 
seems’ bound to the same reasonable care of it, as any volun- 
tary depositary ex contractu. St. flerrnan ** says : “ If a man 
finds goods of another, if they be after hurt or lost by wUlul 
negligence, he shall be charged to the owner. But if they be 
lost by other casualty, as if they be laid in a house that by 


* Fothier, Traits de Ddpdt, n. 82, 83 ; Durnford v. SegherV Syndics, 9 Mar- 
tin, R. 484; Post, §870 a. 

‘ Potbier, Traitd dc D^pdt, n. 83. * 
c * Dig. Lib. 16, tit 8, L 24 ; Potbier, TnuBS de D^jpOt, n. 83.^ 

* Potbier, Traitd de Ddp6t, n. 83. 

* Ddetor and Student, Dial. 2, ch. 38. 



OK SBPOSnS. 


78 


. [O&IL 


chance is burned, or if he deliver them to another to keep that 
runneth away with them, I think fee be discharged.” ' 

§ 8o. In Bacon’s Abridgment it is laid down, that, If a 
ftan find goods and abuse them, or if he find sheep and kill 
them, this is a converMon. But if a man find butter, and by 
his negligent keeping it putrefy, or if a man find garments, 
and by negligent keeping they be math-caten, no action lies. 
So it is, if a man find goods, and lose them again.” ^ And the 
reason of the* dillerc‘ii.ee is there stated to be this : “ Where a 
man only finds tlie goods oS aiiotlier, the owner did not part 
with them under the caution of any trust or engagement ; nor 
(lid the finder receive them into his possession under any obli- 
gatimi ; and, therefore, the law only prohibits a man in this 
case from making an unjust profit of what is another’s. But 
the finder is not obliged to presc^rve th^se goods safer than the 
owner himself did ; for there is no reason for the law to lay 
such u duty on the finder in behalf of the careless owner. 
And it seems too rigorous to extend the charity of the finder 
beyond the diligence of the • i#oprJctor. It is, therefore, a 
good mean to punish an injurious act, namely, the conversion 
of the goods to his own use; but not to punish a negligence 
in him, when the owner is guilty of a much greater one.” * 

§ 8G. 'File doetrine above laid down is very unsatisfactory.* 
Surely n thing may be lost without any negligenec of the 
owner ; and if the owner is negligent in losing it, it furnishes 
no very good reason why the finder should apologize for. his 
own negligence by setting up that of the owner. If it were 
meant only to allirm that the finder is not liable for any thing 
but gross negligence, that would bp intelligible. But the propo- 


' ^ Doctor and Student, Dial. 2, cli. SS. See under irhat circumstances the 
finder of goods will bo liable, upon a conversion thereof, to bo treated as guilty 
of the crime of larceny or not. bleny v. Green, 7 Mees. and Welsh. 623, 631, 
632 ; The People v. C<^ell, 1 Hill (N. Y.), R. 94 ; The People v, Anderson, 
14 Johns. R. 294. [See also the subject fully discussed in Ai^na v. Thurborn, 
2 Load. Crim. Casas, and note.] 

* 1 Bac. Abridg. Bailment^ D. 

* Ibid. 

* See Mosgravo u. Agdcn, Owen, R. 141 ; 2 Ld. Raym. 009, per Gould, J. ; 

Noy, Maxims, ch. 43, p. 92. * 
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. sition is not so limited in the text On the contrar]^, it sup* 
poses that no degree of negligeiiee would make him chdtgea- 
bie ; which is directly against the doctrine \aid down ia the 
Doctor and Student in the passage above stated.^ The only 
authorities refied on by the author of Bacon’s Abridgment are 
certain cases in Owen’s and Bulstrode’s and Leonard’s Reports. 
The citation from Bulstrode’s Reports is a mere error. The 
case in Owen decides no more than that the jiiidcr of si^ barrels 
of butter was not liable in trover for a conversion, when the 
butter was impaired and decayed, ralione nes^iiff&fitis aistodia:; 
for the Court said, that he who finds goods is not boniid to 
preserve them from putrefaction.* But if the goods were used, 
and by usage made worse, the action would jic. For aught 
appearing in the case, there may not have be(*ri any but ordi- 
nary, or even slight nbgligencc. And there is a clear differ- 
cneb between the conversion of a thing, and iiegligen(*e in 
keeping it Trover lies only in the case. of a convt»rsion. The 
same case is reported 4ii' Cro. Eli/. 219, and In 1 licon. Hep. 
224. In the former report it is stated, that the ctase. (tame on 
upon a d(*murrcr to the declaration, the count all(*ging only 
that the, finder tarn mgligenter custodivit^ that the, property 
bec^ame of little value. And the Court were of opinion that 
the action did not lie ; for iicgligenco was no conversion. Lord 
Chief Baron Cornyns,'iii his Digest,^ understands this to be the 
sole [Kiiiit of the case. The Ck)urt, however, is 'reported to have 
said : No law compellcth hi|g that finds a thing to keep it 

safely ; as, if a man finds a garmcmt and sufters it to be moth- 
eaten ; or if one finds a hors& and gives him no sust(;riance. 
But if a man finds a thing, and useth it, he is answerable, for 
it is a conversion,” &c. • “ But for negligent keeping no 
law punisheth him.” .In 1 Leon. Rep. 2^, the Court is 
reported to have said : " A man that comes to goods by trover 
is not bound to keep them so safely as he who comes to them 
by bailment” . .^d Walmsley, J., said: ^*If a man find my 


' * Doctor and Student, Dial 2, ch. 38. 
' Mofgrave r. Agden, Owen, 141. 

* Com. Diir. Trovem £. 
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garments, and suffereth them to be eaten with moths by the 
negligent keeping of them, no action lieth ; but if he weareth 
my garments it is otherwise, for the wearing is a conversion.” 
The whole of this doctrine was clearly extrajudicial; for the 
only point before the Court was whether there was any conver- 
sion or not. Another case cited from Leonard's Reports ^ turned 
on a point of pleading ; and Mr. Justice Anderson there said, 
arguendo : “ When a man comes to goods by trover, there is 
not any doubt but by law he hath liberty to take possession of 
them. But he cannot abuse them, kill them, or convert them 
to his own use, or makp* any profit of them ; and if he do, it 
is great reason that he be answerable for tlie same# But if he 
lose such goods afterwards, or they be taken from him, then 
he shall not be cliarged ; for he is not bound to keep them.” 
This is th<‘ only dirlum in the case bearing on the doetrine ; 
and it may be correct, wheiv understood with the natural liifiita- 
tiona belonging to ity^* namely, that tlie finder has not bfeem 
guilty of gross negligence. But if iVk learned Judge meant 
to say, that, if .the goods arc lost by the gross negligence of the 
finder, he is not answerable for the loss, such a doctrine would 
require some authority beyond a mere incidental diclujn to sup- 
port it. 

§ 87. At the time wlicn these o)>inions were promulgated, 
the law of bailments was not as well defiVied as it is at present; 
and, therefore, they would be entitled to less weight than is* 
usually given to judicial detc|piinations, even if they stood 
without any contradiction. But at a later period wc have an 
elaborate judgment of Lord Coke directly against the doctrine. 
In Isaac i\ Clarke,^ that great J^udge deliberately declared, that. 
If a man finds goods, an action on the case lies for his ill and 
negligent keeping of them, but not trover or conversion, be- 
cause this is but a nonfeasance.” This. seems the true doctrine 
of the law ; for, altiiougli a finder may not be compellable to 
take goods which he finds, as it is a mere (ked of charity for 
the owner ; yet, when he does undertake tfie eustody, he ought^ 


’ Viftidrink v. Archer, 1 Leon. R. 221. 

* 2 Bulst. 806. 812 ; 8. c. 1 Roll R. 126, 180. See Sioaith v. The Badioa k 
Lowell Railroad, 7 Foster, 91. * 
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to.exeicise reasonable diligence in preserving thp goods* And 
the least degree of care known to our law, that isj slight dill* 
gence, may well be required of him, being that which is ap* 
plied to gratuitous acts of kindness. This is conformable to 
the rule laid down, as has been already seen, in the Doctor and 
Student,^ .and It seems incidentally recognized in other author- 
ities.^ So that there seems no just foundation in our law for 
any distinction as to responsibility, although there msiy^be as 
to remedy, between cases of conversion and misfeasaiici* by the 
finder* of goods, and cases of negligence, if {Ik* loss has ariscji 
from that degree of negligence for whicdi gratuitous bailees 
would ordinarily be liable. 

^ 88. In the ordinary eases of deposits of money with bank- 
ing corporations, or bankers, the transaction amounts to a mere 
loan or mutuuhy or irregular deposit, and ihe bank is fo restore 
not the same money, but an e<|iiivalent sum, wln^never it is de- 
manded.^ But persons are sometimes *in the habit of making 
what is eall(*d a sp(*cial d(*posit of moiK*y or bills in .%bank, 
where the specific money, the very silver oi gold coin, or bills 
deposited, arc to be rc'slored, and not an ccpiivaleiit. In this 
last case the transaction is a genuine deposif ; and the* banking 
company has no authority to use the money so d<*posited, but 
is bound to return it in indivkluo to the party. A ease of great 
interest has beeifteceiitly deeid(*cl upon this subject. A special 
deposit of gold coin was*niadc in n bank, and tlu* money was 
placed«in the .vault of the corporation, uiid(*r tlie care of the 
cashier of the bank, who also had the custody of the money 
of the corporation in the same* vault, and kept the keys thereof. 
He was unfaithful in the discharge of his duty and embezzled 
the special deposit, as well as other property belonging to the 
bank. The Court before which the cause was heard, in a very 
elaborate judgment, decided, that in such a case the banking 
corporation was liable only for gross negligence; that the 


* Dial 2, ch. 88; Ante, § ^5. . 

* Sb Gould, J., in Coggs v. Bernard, 2 Ld. Raym. 909. See 2 Ld. Bayin. 
917 ; Noy, l^iaxiais, cb. 43, p. 92. 

* Pothier, PrOt de Consumption, n. 1, 4, 13 ; Ante, § 85 ; K^ne v. CcMetf k 
1 Met (Ky.), 41Z. 
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receipt of the (leposit by the cashier mnst be deemed obliga- 
tory upon the corporation ; but that the corporation was not 
liable in this case, because there was no gross negligence on 
its part; for the *samc eare was taken of this as of other de- 
posits, and of the property belonging to the corporation. The 
fraud and embezzlement, being by the cashier, did ^ot, under 
such circumstances, vary the case. The responsibility of the 
bank was the^ same as if the theft had been committed by a 
stranger ; for there was no want of diligence on its own part 
in selecting proper officers,, and the act of embezzlement was 
not within the scope of the duty of the cashier, as agent of the 
corporation. If goods deposited are stolen by the servants of 
a private depositary, without gross negligence on his own part, 
he is not chaif^cable, any more than he would be if the theft 
were by 'a stranger ; .and the same rule mnst *bc applied to 
banking corporations.^ In this case, the cashier had given* a 
written acknowledgmei\t, that the gold was deposited for “ safe 
keeping;” but this was not thought to vary the application of 
the general rule, fts the writing irnporled no more than was 
ordinarily implied in all such cases ; and a special contract was 
not within the scope of the authority of the cashier.® 

§ 89. In respect to the mode of keeping the deposit, and 
the authority of the depositary over it, a question often arises, 
how far the depositary is at libcTty'to use the thing deposited. 
In general it may be laid down that flie depositary has no right 
to use the thing deposited, unless there be an -express-or im- 
plied consent on the part of the depositor. * This is the clear 
result of the Roman law,® and thet French law, and the law of 
Louisiana,^ and it has been incorporated into ours.® But this 
proposition must be received with some qualifieations. There 


^ Foster v. Essex Bank, 17 Mass. R. 479. See also, Finucane v. Small, 
1 Esp. K. 315 ; Butt r. Great Western Railway Co. 7 Eng. Law & Eq. R. 448. 

* Ibid. 17 Mass. R. 505. Sec also, Whitney r. Lee, 8 Metcalf, R. 91. 

* Dig. Lib. 16, tit. 8, 1. 29; Ood. Lib. 4, tit. 34, 1. 3; 1 Domat, B. 1, tit 7, 
§ 3, n. 13 ; AylifTe, Fand. B. 4, tit. 17, p. 519 ; Fothier, Traitd de D4pdt, n. 84. 

* Fothier, Traitd de Ddpdt, n. 34 to 37; Code Civil of France, art 1930; 
of Lonisiana (1825), art. 2911, 2913. 

Abriflg. BailmefUf D.; Jones on Bailm. 81, 82; 1 Dane, Abridg. 
ch. 17, art 1, § 2. 
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are certain cases in which tficuseof the thing* may be necea-^ 
sary for the due preservation of the deposit There are others^ 
again, where it would be mischievous; and others, again, where 
it would be, if not positively beneiieial, at least indilferent. If; 
a bailment were made dl a -horse, the dep^isitary would cer- 
tainly be at liberty to use him, so far, at least, as to preserve*^ 
his health ; and if he should die from gross negligence! in this ' 
particular, the depositary might be chargcdble nvith tlie loss; 
for every person, in sneli a ease, contraets for reasojiable care,^ 
If a milch eow were d(*posit(*d, the niiiking of the cow, to say 
the least of it, wonlj^ not subject the di'jrositary to an action, 
for it would not injure, but might promote* tiu! health of the 
animal.^ Tins Roman ajid the F/eneh law, in such a case, 
would justify the act; but would r(‘quir(* the depositary to 
account for the valiu* of the milk, deducting the reusoiighlc 
charges for lit'r nourishment.'*’ On tin* other laiiid, if diamonds 
and jeutcls wer<! deposited, it might be (iet^iued an abuse of the 
truAt to wear them, or to suffer them to be worn by the family 
of the depositary, ev(‘n although the use might be of no injury; 
for it would subject the deposit to undue perils and ehunces of 
loss.^ ^ 

§ 90. The best general rule on tin* suhjecjt (for every case 
must be governed by its own jiartieular cireumstanens), is to 
consider, whether *lhere may or may not h<! an implied con- 
sent on 'the part of the owner to the use. if the use ^ould be 
for the benefit of the deposit, the assent of the owner may well 
be presumed; if to bis injury, or perilous, it. ought not to be 
presumed ; if the use would be indifferent, and other circum- 
stances do not incline either way, the use may be deemed not 
allowable.^ If money is deposited, especially if locked up in a 


^ Jones on Bailm. 81, 82. 

* Ibid.; Mores v. Cooham, Owen, R. 128, 124 ; Anon. 2 Salk. 522 ; 2 Kent, ' 
Comm. Leet 40, p. 568, 578, 579. 

* Potbier, Traitd* de Dt^pdt, n. 47 ; Dig. Lib. 16, tit. 3, 1. 29, § 1 ; Jones on 
Bailm. 81, 82; Potbier, Nantissement, n. 35; Code Civil of France, art. 1036 ( 
CodCe of l^nisiana (1825), art: 2919. 

* Jones on Bailm. 81, 82. 

* Jones on Bailm. 80, 81 ; Ante, § 89^ Code of Louisiana (1825), art 2913. 
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chesi, or inciosea in a bag, the right to use it* could scarcely be 
presumed to have been within the intention of the parties.^ 
The same rule Would apply to other valuables, such as jewelry ; 
for they would be subject to extraordinary perils.^ If books 
arc lodged in a trunk, and locked u]^ the use of them would 
^ secin to be impliedly prohibited, especially if the key is kept by 
the bailor. Bui Jf the books are in an open chest, or open 
bookcase, or afe left generally accessible^, Pothier supposes that 
a consent to the use of ‘them by the depositary may be fairly 
prcbumed.^ But if this be true, still a right to lend them to 
other persons ought not to be presumed. (nAnd if the books are 
very valuable, and have very expensive plates in them, which 
would be injured by use, a consent to use them ought scarcely 
to be presumed. A deposit of valuable paintings would not 
justify a general use of them for purposes of show,* or parade, 
which would expose them to injury ; but a mollified use of 
thorn might be fairly* presumed, as an. ornament of a private 
room, if they were* left open in their frames. A deposit of a 
library of lawbooks in the library of a friend, who is a lawyer, 
would almost carry with it the implication of a right on his 
part to use tijem fof private eoiisultation. Many other cases 
might be put to show the application of the principle of pre- 
sumption.^ Pothier puts one ease of the ^eposit of a setting 
dog, where the u^e might fairly be presumed for shooting 
game ; ^^nd* the same may apply to hounds (or the chase.^ 
The French code expresses the true sense of the law on this 
subject. The depositary eaiinot make use of the thing depos- 
ited without the express or presumed permission of the depoa» 
itor.7 

§ 91. The Roman law treated the us^f the thing deposited 


* €^dt]iior^ Traitd de Ddpdt, n. 37 ; Code of Louisiana (1825), art 2914. 

* Ante, § 89. 

* Pothier, Traitd do Ddpdt, n. 37. 

* AyliflTe, Pand. B. 4, tit 17 ; Jones on Bailm. 79, 80, 81. 

* Pothier, Traite do Depot, u« 37; Jones on Bulm. 80,^81. 

* Jones on Bailm. 79, 80, 81. 

* Code Civil of France, B. 3, fit 11, art 1930 ; Cdde of Louinana* (1825), 
art 2911. 
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without any express or implied consent of the owner, as being 
a ^oSs breach of trust, and involving the criminality of theft, ^ 
according to the definition of that offence in that law, which is 
more comprehensive than ours. Si quidem^ qin rem depositam^ 
invito dominoy sciens j^Tudensqm in mu$ siws convertmf, etiam 
furii delicto succediL^ Our law deems it a mere breach of pri- 
vate confidence, unless in very special cases, which demon- 
strate a felonious intent, or, as it is technically called, ^arfjmns 
fnrandi? 

§ 92. It follows, from what has said, that it is a gross 
breach of trust, which gives to the injun*d party a just cause 
of action, for a bailee to break open a lockt'il chest, or a sealed 
package*, wliicli i.s de'posited with him.** A for{wriy the depos- 
itary has no authority to m*11 or pledge the dc*posit; and if he 
does, the owner may reclaim it from any person who is found 
in posscbsiou of it.^ The Ilom:tn law aNo gave a right of ac- 
tion to a testator, who trusted aiiotlH*r*>vith his will to bp kept 
for him, if he disc(»vered the contents of it to 'any other persons/* 
Our law dot*s not, as far as I know,*provide any redress in such 
a case; unless, at least, some positive injury results from it. 
,But it is as aggravated a bri'ach of trust as can well* be con- 
ceived, and may often be attend(*d with serious mischiefs. Tha 
French law has follow(*d the reasonable doctrine of the civil 
law;** one cannot but wish that the common law had ani- 
iiiad verted on it in some form, eitlicT ^f (*ivil or of erifuiiial 


^ » Coil. Lib. 4, tit. St, 1. .T ; Dip. Lib.*16, tit. 3, 1. 29. 

* III Herman v. Drinkwalor, 1 (ircpnl. R. 27, where a shipmaster, having 
rcceivofl a trunk of goexb on board hi« wpsel to be <*arried to another port, on 
the passage broke open trunk, and rifled it of its contents ; the owner, hav- 
ing proved the delivery of the trunk, and tlie breaking open by the master by 
9 ther evidence, was permitted, in the absence of all other evidence, to establish 
the particular contents of the trunk by his own testimony on oath, in odium 
spoliatoris. See Pothier, Trait<S dc D^pot, n. 42; 1 Greenleaf, Evidence, 
§ 848 ; Oppenheimer v. liklncy, 9 Humphreys, R. 385. 

* Code of Louisiana (1825), art. 2914. 

* Ilartop V. lloare, 3 Atk. 44 ; s. c. 1 Wib. 8, 9 ; 2 Str. 1187. 

* Dig. Lib. 16, tit 3, 1. 1, § 38 ; .Pothier, Traitd do Ddp6t, n. 39. 

* Pothier, Traitd de Ddpdt, n. 38, 39; Code Civil of France, art 19^1; 
Code of Louisiana (1825), art 2914. 

* BAILV. *8 
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pjTdsecution, which should add a legal stoetiou to' what ndw 
f eems a mere moral sanction upon the conscience of the depos** 
itary of a will. . ' . 

§ 93. It is often laid .down in our books, that a depositary 
has a special property in the deposit. There is no doubt, that, 
in certain kinds of bailment, the bailee has a special property ; 
but that he possesses it in the case of a mere deposit is a matter 
of ^erioUs doubt. ^Mr. Justice Blackstono, in his Gommenta- 
*ries,* lays down the doctrine as follows : “ In all these instances 
(i. e. in all classes of bailment), there is a special qualified prop- 
erty transferred from, the 'bailor to the bailee, together with the 
possession. It is not an absolute property, because of his con- 
tract for restitution ; the bailor having still left in him the right 
to a chose in action, grounded upon such contract. And on 
account of this qualified property of the bailee, he may, as well 
as the'bailor, maintain an actidh against such as injure* or take 
away, the chattels. Tfie tailor, the carrier, the innkeeper, the 
agisting farmer, the pawnbroker, the distrainor, and the gen- 
eral bailee, may all of thedl vindicate, in Iheir own right, this 
their possessory interest, against any stranger or third person.” 


\ 'rile phrase “ possessory interest ” does in truth express exactly • 
kh^^right of a general bailee, and especially of a depositary, 
that ® ^'^ght of possession against every person but the 

true owiiLj<er. But as to the other bailees above stated, they have 
not only L a right of p^sessioii against third persons, but also 
against tliW'* owiler himself ; and some of them, as, for example, 
a pawnbro Wr, have not only a possessory interest, but a special 


property i^j,n the pawn. For the full extent of his proposition,^ 
Mr. Jus* tice Blaekstone mainly relies on Heydon and Smith’s 


case,* 'g»vhich certainly docs not support it.® Sir William Jones 


Black. Comm. 453. 

> 18 Rep. 67, 68. 

* The case vras an action of trespass for cutting down a timber tree. Hierb - 
was a justification pleaded, thatjt ¥ras done by command of the owner, A. The 
replication asserted a title in the plaintiff as a copyholder, and a custom to cat 
«dt^wn wood in the manor for honseboto, &c., and that the plaintiff oat down the 
tree for repairs. There were several pointh aigned. And among other things, 
it was said: '^That he who hath n spemal property of the goods at aoertaj^ 


OK.AIMWM. 




M 


» 

lUso lays dowa the doctrine in equally general ^ For/* 

says he, ^ every bailee has a temporary qualified property in 
the things of which ppssession is delivered to him ; and hqsb 
therefore, a possessory action, or an appeal in his own name, 
against a stranger who may damage or purloin thorn.” ^ And 
he immediately adds : H With us the general bailee has uDques* 
tionably a limited property in the goods intrusted to his earc.”^ 
And for this he relies on a case in the Ymr Book,^*Ylqoh, it 
must be admitted, seems full to the point. It was an uotion of 
replevin. The defendant pleaded property in a stranger ; the 
plaintiff replied, that the stranger had bailed the goods to him 
to fod<‘liver them to the stranger, and before the redelivery the 
defendant took them. There was a dciniirnT tq the rc'plieatioii, 
which was argued. Mr. Justice h'^iiicux there said : “ In this 
case, the bailee has a property in the thing against every stran- 
ger; fitt he is chargeable to the bailor, and for this reason he 
shall recover against a stranger, who taVes the goods out of his 
posht'ssion.” And judgni<*nt was* accordingly given for the 
plainiifi. Now, an action qf replevin will lie only wIhtc the 
party hath a general or a hpecial property in the tiling,^ There 
ean be no doubt, that if the bailee in that case, was a pawnee or 
a factor, he might maintain the action. What sort of bailee 
he was does not positively appear in the report; although it may 
fairly be infcrr(*d, from the iaiiguagc of the replication, that he 
Was a mere depositary. There are other cases, whicb*hint at 
the same doctrine as that in the Year Book.^ 


^me shall have a general action of tr^pass against him who hath the general 
property, and upon the evidence damages shall be mitigated. But clearly the 
bailee, or he who hath a ||pelal property, shall have a general action of tn'^jiass 
against a stranger, and shall recover all in damages, because that he is charge- 
able over.” And for this is cited 21 lien. 7, 14 b. It is Jben added: ** If a 
man bails goods, which arc taken out of bis possession, if the bailee recover in 
trespass, the same shall be a good bar to the bailor.” For this is cited, 6 Hen* 
4, 2, which is a mis-eitation, for there is nothing there to the point 

* Jones on Bailm. 80. 

^ • Ibid. 

* * 81 Hen. 7, 14 b. 

* Ca Litt. 145 b; Com. Dig. RepMn^ B. 

* Bich V. Aldred, 6 Mod. K. 816 ; 8 Ld. Baym. 612, per Powell, 8 SanndL 
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§ 93 a. There are other catfes/ which certainly inculcate a 
different doctrine, and in which it has been held that a mere 
depositary has m special property whatever in the deposit, but- 
a custody only. There is a clear known distinction between 
the custody of a thing and the property, whether gencraror 
special, in a thing.^ If a depositary has a special property in 
the deposit, it must be equally true, that every other bailee has, 
and, indded, that every person, who lawfully has the custody of 
a thing, with the assent of the owner, has a. special property 
in it during the time of his custody. Under such circumstan-, 
CCS, the distinction between a special property and a mere cus- 
tody would seem to be almost, if not entirely, evanescent. The ^ 
point came directly before the Court in the case of Ilartop v. 
Hoare.*^ In that ease, certain jewels, inclosed in a sealed 
paper and sealed bag, had been placed by Hartop (the owner), 
iii th’e hands of a jeweller, for safe custody, and the latter after- 
wards broke the seal, -took out the jewels, and pledged them 
to the defendant for an advance of money. The owner after- 
wards brought an action of trovar against tlie defendant, who 
refused to deliver up the jewels without payment of the ad- 
vance. And the question was made, whether the plaintiff was 
entitled to recover under those circuinstanees. The points 
made and considered were, first, in what relation the jeweller 
stood to the plaintiff; and, secondly, how far the plaintiff was 
bound *by the jeweller’s acts in pawning them. The Couft, 
upon solemn deliberation, held, first, delivery of the 

jewels to the jcwellei^was a mere naked bailment of them for 
the use of the bailor, and that* the jeweller was a mere depos- 
itary, having no general or spe/*ial property in the jewels, and 
no right to sell or dispose thereof, but having the custody only ; 


R. 47 b, note; Holliday i\ Cainscll, 1 Term Ecp. 658; 2 Blaek. Comm. 451, 
452, 453; Arnold v. Jefierson, 1 Ld. l^ym. 275. See also, Mr. Wallace’s re- 
nuirkB on this point, in the American Jurist for January, 1837, 16 American 
Jurist, p. 280 to 285. ' 

' Holliday v. Camsell, 1 Term Rep. 658, 659, per Bnllerf J.; Bac. Abridg. 
MaUmentf A. C ; 1 Dane, Abridg. cb. 17, art 8, § 9. , « 

*^8 Atk.. K 44 ; s. c. I Wdson, R. 8 { 2 Str. B. 1187. But the report in 8 
Atk. 44 is the fullest and best 
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andi cmondly, that the pledge by the jeweller wao^'wfongffalt... 
and the refusal by the defendant was a tortious conveFsion of 
the property for Which the action of trover, lay. A similar ^ 
distinction seems to have been taken in Southcoie’s case ; ^ and 
it was also stated by Mr. Jusftcp Buller, in llollklay v. Cam- 
sell.2 It is also manifest from the judgment of Lord Coke, in 
the case of Isaac v. Clarke,^ that he held the opinion, that 
every bailment did not import a special property in the bailee. 

. His language was : Bailment makes a privity. If one has 
goods as a bailee, where he hath only 'a possession, and no 
property, yet he shall have an action for them.” Unless the 
doctrine here stated, and especially that which was solcrnnly 
adjudged in Hartbp v. Hoare, is to be overturifrd, it. cannot be 
maintained, upon the footing of authority, yiat a mem depos- 
itary has a special- property in the deposit,' or any thing more 
than a mere rightful possession and custody. ** 

§ 93 ft. The very question arose in Waterman t\ Robinson,^ 
and it was the only point in judgment. In that case, wliich 
was an* action of replevin, a commission of bankruptcy issued 
against the owner of the goods, and the goods wore seized by • 
the messenger under the commission, and delivered by him to 
the plaintiif, taking his obligation to keep them safely, and to 
redeliver them on dc^maiid. An assignee was duly appointed, 
and all the bankrupt’s property assigned ; and the defendant, 
who was a depyty sheritf, afterwards attached the goods on a 
writ agaiiWt the bankrupt The Court held, that the plaintiff 
was a mere bailee for safe keeping, and had no general or spe- 
cial property in the goods, and, therefore, was incompetent to 
maintain an action of replevin therefor, although lie might, if 
his possession was violated, have maiiifained an action of tres- 
pass or trover:^ 


M Co. Rep. 88. 

* 1 Tenn Rep. 658, 659. 

* 8 Bukt Rep. 806, 311. 

- « S-Man. R. 803, 804 ; Post, § 125. . # . 

* Mr, Chief Justice ^Parsons, in delivering the opinion the Conti ill ' tlds' 
■ease, said: Upon these facts 'ne are to decide, whether the property of^the 
gipidsyso that he might lawMly replevy them,6ira8 in the plaintiff. Trover 

8 ** 
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§ 93 c. It iS) sometimes supposed, that, because a deposi- 
tary is entitled to maintain an action against a wrongdoer, who 
disturbs his possession, or injures, or stakes away, or converts, 
the deposit, therefore he has a special property in the deposit; 
and, especially, it is supposed that the depositary has such a 
special property, bccan&e, ill such cases, he may maintain an 
action of trover, as well as of trespass, against the wrongdoer ; 
because trover* is an action exclusively founded in a right of 
property. It is, indeed, often staled in the authorities, that 
trespass is an action founded on possession, and trover on prop- 
erty ; and that, in order to maintain trover, it is necessary that 
the plaintiff shguld have either an absolute or a special prop- 
erty in the goods which are the subject of the action.^ But 
this language is geiu^rally used merely to present the leading 


may bo uiAintaincd by liiin,vr1io has the ])OBScs^ion: but replevin cannot be 
maintained but by him who lias the property, either general or special. Adinitr 
ting the commission, ami the ptoc^ccdiiics under it to be regular, hat property 
bad the plaintiff in the goods ? The general property was in the comiiiissifniers 
’ until the assignment, and then in the assignee. The messenger, if an) person, 
bod tlie special property, and not the plaintltr, who had up interest in the 
goods, but merely bad the care of them iur safe keeping. If his possession 
was violated, Ik' might maintain trespass or trover, but lie had no special pro^ 
erty, by which he lould maintain icple\iii; in which the question is not 
possesMon, but of pioperty, altliomgli jMi^session may be prinid facie evidence of 
property. On this ground, wo are of opinion that the plaintiff cannot main- 
tain this action, he not proving that cither the general or spccial^iropcrty was 
in himself.” Sec also, Ludden r. Lcasitt, 9 [Mass. K» 104 ; Warren v. Lelaud, 
0 Mass. U. 2G5; Commonwealth i\ Moise, 11 Mass. R. 217; all of which ai-o 
directly to the point, that a bailee for safe keeping lias no special property but 
a mere custody. See also, Urownell r. Manchester, 1 Pick. 232. It has some- 
times been supposed, that there was a distinction between the ease of the pos- 
session of a bailee and the possession of a servant ; and that, where a sheriff 
attaches property, and delivers it to a person to keep for him, and to redeliver 
it to bim, tha latter is not a bailee, but a servant of the sheriff. See 1C Amer- 
ican Jurist, 1837, p. 284. But this is a very incorrect view of the matter. A 
ba^en is often called the servant of tbo* bailor. Mr. Justice Buller, in Ward v. 
Macauley, 4 Term Rep. 480, 490, said: ‘^The carrier is considered, in law, as 
the servant of the owner, and the pObs«ession of the servant is the possession of 
the master.” And yet,^c carrier has a special property 'in the thing bailed. 

* Pyne v, Doriyt Term Rep. 55, 56 ; Webb i*. Fox, 7 term Rep. 898, per 
Lawrence, J. ; 2 l^und. bep. 47 a, Williams’s bote; Ward v. Macauley, 4 Term 
Rep. 489, 490; White v. Wdtb, 15 Coiva. R. 802. 
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distinctioii between the«aotioQ of trespass and*tba(kof trover; 
in the former, possession is indispensable to maintain the suit; 
in the latter, property is sufficient, if there jis a right of pos^ 
session; for the right of property generally draws to it the 
possession.^ But unless the party has the riglit of possession, 
as well as the right of property, he cannot nniintaiii trover.^ 
§93(f. I'he language 'also used in some of the author- 
ities, as to special property, has certainly i]o sinall tenjleiicy to 
mislead us; for the phrase is often 4iscd in a loose and general 
sense, as merely cquivsdent to a riglit or title to liold the pos- 
session against all persons except tlic true owner, and even 
against him for a particular purpose, without intending that 
the bailee has any interest whatever in the thing, that is, any 
jus hi re? Perhaps, in an accurate sense, it might be more 
proper to say, that the mere lawful possession of a chattel,* 
whether aecoinpanied with a special inlerest <ir property in it 
or not, is sutficient for the possessor*to maintain an action of 
trover, as well as of tresspass, against any wrongdoer who vio- 
lates that possession.^ Thus, it has been hehl, that the iinder 
of a jewel, ^though ho docs not by such tinding accpiire any 
absolute property, yet lias such a property (titlf) as Will enable 
him to keep it against all persons but the rigliiful owner; and 
he may maintain trov('r for it.^ There are many other cases, 
in which it has be<*n held (as wc shall presently see), that 
trover will lie in fjivor of a bailcivwhere the bailment is not 
made for any special purpose, but only for the benclit of the 


* See 2 Sauiic]. Kep. 47 a, Williams’s note. 

* Gordon i>. Harper, 7 Tcnn liep. 10, 12; Pain v, Whiltakc^^ Ryan & Mood. 
xM. 99; 2 Sauiid. K. 47 c, Willianiij's note; Smith V. Millcs, 1 l^rm Rep. 460; 

Bac. Abridg. Trespass, C. 

* See Giles v. GroW, 6 Bligli, K. 277, 291, 292, .316, 318, 319, 321, 322, 834, 
835, 339 to 842, 87.1, 372, 405, 433, 434, 43G, 437. 

* Waterman v. Robinson, 5 Mass. R. 303, 304 ; Giles v. Grover, 0 Blig^, B. 
271, 436, 452, 453. , 

* Armoiy v. Pelamiric, 1 Str. K. 505; 2 Saund. R. 47 d, Williams’s note; 

Clark V. Maloney, 3 Harringt. 68 ; Sutton r. ^ek, 2 Taunt. R. 802, 309 Webb 
v.N'ox, 7 l?erm itep. 391, 399; 1 Dane, Abridg. ch. 17, art 8, 9; Godbolt, 
B. 160, pi. 224; Burton v, Hughes, 2 Bing. R 175, by Best, Ch. Just, and 
Park,J. * ' ^ 
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rightful ovnet.^ {Thn«, a recei(5tor.to whonix a aheriff hat' 
intrusted for safe keeping, property attached by him on a writ 
» against a third person, may maintain trover against a wrong* 
doer who takes the property frojn his possession without color 
of right.*] 

§ 93 e. In a very recent case, in the {louse of Lords,* 
where the subject was much discussed, in consequeifce of a final 
difference of opinion among the Judges, the point was strenu* 
ously pressed, that, after a seizure of goods in execution by the 
sheriff, the property is devested out of the debtor, and a spe- 
cial pmperty is vested* in* the sheriff; and one argument. to 
establish this spccinl property was, that, if the goods after such 
execution, and l^efore the sale, are taken* out of the possession 
of the sheriff, he may maintain trover therefor against the 
wrongdoer. Upon that occasion Lord Tenterden said : ^ It 


’ Sutton V. Buck, 2 Taunt. *R. 302, 309, per Chambre, J.; Roberts u. Wyatt, 
2 Taunt R. 268, 278 ; Nicolls v. Bastard, 2 Cromp. Mces. & Ro<<c. 659 ; 8. c. 
1 Tyr. & 6r. 156. In Sutton v. Buck (2 Taunt. R. 302), it was expressly held, 
that possession of chattels was buSicient to maintain an action of trover ageunst 
a mere wroagdoor. In that case, Lawrence, J., said : “ There is enough prop- 
erty in this plaintiff to maintain tro\ er against a wrongdoer. As far as regards 
the possosbion (of the plmntiff), it is good against all, except the vendor him- 
self. There is a difference made in the books between a wrongdoer and one 
acting under color of a title. In the case of Armory r. Delamirie, 1 Str. 505, 
the bare possession was held suOifient to recover (in trover), against a wrong- 
doer.” Chambre, J., said : ** Here the plaintiff has possession under the rightful 
owner, and that is bufBcicnt against a person having ilo color of t|tlc.” These 
remarks were quoted and approved of }fy the Court in Burton v. Hughes (2 
Bing. R. 275), where' Lonl Ch. Just. Best said : “ The case, which has been to* 
ferred to (2 Taunt. R. 302), confirms what I had esteemed to be the law upon 
the subject, namely, that a simple bailee has a snilicient interest to sue in 
trover.” Bark, J., said : “ Xdmitting that the defendants were not wrongdodflj 
at all events they were strangers, and possession is su^cient to enable a. party 
to maintain trover against a stranger.” And he then quoted the language 
Chambre, J., above cited, with approbation. Oughton v, Seppings, 1 Bam. k 
Adolph. R. 24i, is to the same effect, that mere possession is a sufficient titia 
agirnhst a w^ngdoer. See also, 2 Saund. Rep. 47 c; Id. -a? d, l^Uiams^s note; 
Webb e.Fox, 7 Term Rep. 891 ; Ante, § 98 b, apd note. Moran v. Portland 
Steam* Packet Co. 85 Maine, 56# Hyde r. Noble, 28 N. H. R. 494. 

* Thayer o. Hutchinson, 18 Vermont, 504. 

* Giles V. Grover, 6 Bligh, R. 277. 

^ Giles V. Grover, 6 Bligh, B. 452, 453.^ 
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hrt been argued that the property is vested in thesheriffi be- 
cause there are autliorities to shoy that the sherifT, it the prop- 
erty is taken out of his handsi may maintain an action of trover * 
against the wrongdoer. These actions are niaintaiiiablc upon 
a ground perfectly distinct from the right of property. They’ 
are maintainable upon the ground .of possession. Any man in 
possession of ^oods, either as the bailee or otherwise, may, in 
his own name, maintain an action. The power, th<*n‘fore, of 
bringing an action of this kind, does by no ini^ans prove that 
the property is in th(‘ sheritV.” Upon the^ same occasion Lord 
Chief Justice Tindal said: “It has liecn further contended, 
that, as the sheriff may maintain an aeliou of trespass or trover 
against any wrongdoer for taking goods which he lias seized,* 
it therefore follows Unit he, and not the defendant, has the 
property in tlie goods so scMzc^d. But to this arguunnit it 
appears sufficient to answc^r, that any piTson who lias the legal 
possession of goods, tliough not the prop(»rty, may maintain 
this action ngaiiiM a wrongdoer; for a men* wrongdoer cannot 
dispute the title of the party who is in the possession of th(5 
goods, >\ithout any color of legal title.” ^ The same doctrine, 


# 

* Till* \?liok* ]iassa{;c deserves to be (|uot(*(l at larpfc ; bceauso, allliough his 
Lonlsliip uses the words “ special property ” in the sherifF, lie afterwards ex- 
plains liis nieatiiii^ to be, to use them in a very ijuahTiefl sen^e, exclitdiii^r c\ery 
notion of interest. “ It has further been coiitendtM], that, as the dicrifl* may 
maintain an aetiuii of trespass or tro\cr aj;ainst any wfoiigduer for taking goods 
which he has seized, it therefore follows that he, and notlhc defeiidilnt, has tho 
property in the goods so seized. Bui to lliis argument V ajipcars suftieient to 
answer, that any person who has the Jegal ]Kr*session of gooils, though not tho 
property, inay'niaintain this action against a wroiigiloer; for a mere wrongdoer 
Cttdnot dispute the title of the party who is in tho possesbion of the goods, with- 
out any eolor of legal title. The sheriiT, no doubt, has tlie legal eiistody and 
possession of the goods after seizure ; he has a special projicrty in him for that 
purpose, for tho law has directed him to seize and make sale thereof. But this 
affords no ai^ument tliat the absolute property in the goods is altered and de- 
vested from the defendant ; for the veiy same action is maintainable by the 
finder of goods against the person who wrongfully takes 'them from him, or 
by the carrier of goods for hire, or by tbe bailee of gbods against a trespasser ; 
and yet, in the three cases last put, the absolute property is not dovested from^ 
but still remains in, the true owner.” Again he says : “ It would be a better 
definition of the sheriff’s relation to these goods, to say he has them in his cos- 



W JPI99819K. 





tbat a bailee upon a simple bailment may maintain either ties- 
pass or trovor> founded upgn his mere possession, has been 
recognized in other still more recent cases.^ On a \ery late 
occasion, Mr. Justice Patterson said : ‘‘ My brother Ludlow 
contends, .that a person who has a right of custody of a chattel 
may bring trover to obtain, fhe chattel. So he may, after he 
has once obtained the custody. But this is an dction of trover 
to obtain custody.” ^ Mr. Justice Coleridge, .in the same case, 
addecl:*“ Wheh a plaintiff in, trover has no possession, he mu^t 
have a general or special property ; ” ^ thus, admitting that pos- 
session alone, without . property, is sufficient to maintain the 
action.^ The circumstance, therefore, that trover may be main- 
tained by a simple depositary against a wrongdoer, does not 
seem decisive that he has a special property in the deposit.^ 


tody under a power to sell them, rather than any actual interest or property in 
them. Ilis situation, indeed, van not be better defined than by 8a;^ing the goods 
are in custodifl legis, a pbraho which plainly distinguishes a mere custody and 
guardianship of the goods from a change in the property. ^ So far, therefore, as 
a BpO(*ial propi*rty in the goods is necessary for their safe custody against wrong- 
doers, and to render the ^ecution of his public duty useful to the judgment 
creditor, so far he may be said to liavo the property ; but beyond this, and as 
against tlie rights of adverse claimants, there is no authority for saying that he 
has any property at all.*’, p. 436. Mr. Justice Patterson, Mr. Baron Alderson, 
and Mr. Baron Vaughan, gave the same explanation; 6 Bligh, R. 291, 292; 
Id. 816 to 322 ; Id. 371, 372. Mr. Justice Taunton (p. 335) said : “ The sheriff, 
under the writ, has a mere power to sell, without any interest vested in him, 
except that which any bdilec, such as a carrier, wharfinger, &c., who is answer-* 
able over, has for his^>wn protection. This interest, if so it may be termed, is 
called a special property, as contradistinguished from'a general property, and in 
reapect tq this we know ho may bring trover for the goods seized. But it is not 
p beneficial interest.” See Id. p. 340, 341. The House of LorHs adopted this 
doctrine by affirming the judgment Sec also, Pothicr, Traits de Ddpdt, nJ'M. 

^ Nicolls V. Bastard, 2 Cromp. Mces. and Rose. 659, 660, 661. Sep also^ 
Moore v. Robinson, 2 Barn. & Adolpb. 817 ; Pitts n. Gaince, 1 Salk. 10. 

* 'Addison v. Round, «4 Ad. & Ellis, R. 799, 804. 

» Id. 804. 

^ See 2 Kent, Comm. Lcct 40, p. *568, 585, 4th edit ; Webb v. Fox, 7 Term 
Bep. 390, 391. 

* Post, § 150, 879, 280. The ease of Booth v* Wilson (1 Bam. & Aid. 59), 
»and .the esse of Miles u. Cattle (6 Bing. R. 743 ; s. c. ‘4 Moore & P. R. 630), 

do not properly considered, inculcate a different doctrine. The former was 
aja action on the case against the defendant for negligence in not repmiing 
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■^f98/. The trae doctrine would seem to be, i^hat “eWiry 
bailee ou^t to have a general fight of action ^inst tSiSere 
'Wrongdoers to the property, while in his pqssession, whether 
he has a special property therein or not, because he is answer* 
able over to the bailor; for (as has 'been \('ell said) a man 
ought not to be charged with an injury to another, without 
being able to resort to the original cause of ^that injury, and in 
amends there to do himself right.^ And accordingly jhlp nile 
is laid down in Bacon’s Abridgment ; and it is supported by 
the other authorities already cited.^. 


the- fences of liis close, by which non-repair a certain liorsca of which the plain- 
tiff was a gratuitous bailee, which w:ia put b} him in his ailjnining closet fell into 
the (IcfendcintV <‘lose ami was killed, ^'hc Court luOd, that the plaintiff was 
entitled to recover. Loid Kllciihorough said, that the plaintiff’s putting tho 
horse into his field, under such circumstances, was such a degree of negligence 
as rendered him liable to the owner, and tills lialnlity was siiflicicnt to enable 
him to maintain the action, lie had an inten^st in the iiitegiity and safety of 
the animal, and might sm* for damages done to that interest Mr. tlu^tico Hay- 
ley was of the same opinion, and said that ease was a ]iossessory action. Mr. 
Justice Abbot said, that the same possession which would enable tho plaintilf to 
maintain trespass, would enable the plaintifl' to maintain this sudion. Mr. Justice 
llolroyd said, that the negligence of the defemfant had deprived the plaintiff, in 
some degree, of tho means of cxen’ising hif right for tlio purpose of putting the 
cattle of others into liib field, as well as his own ; and if damage accrued to 
either, he was entitled to maintain the action. Nothing was said ks to the plain- 
tiff having a special property in the horse. In the other case (Miles v. Cattle), 
the action was a case for negligence against a carrier. The plaintiff had re- 
ceived a parcel from A, to book for Loudon, at the ofllce of the defendant. 
Instead of doing so, the plaintiff being about to go to London in the defendant’s 
coach, put the parcel in his own bag. 4 'ontaining his clothes, which was lost on 
the journey. The plaintiff had a venlict for the yaluc of bis own clothes ; but 
t]ie*Court held that he was not entitled to any thing for the loss of the parcel^ 
intrusted to him, because at the time hs had no absolute or special property it» 
the parcel, as tho bailment had terminated by his own misfeasance. AV bother 
this case was correctly decided, and whether it is reeoiicilable with that in 
1 Barn. & Aid. 59, or not, needs not bo discussed on the prescntooccasion. It 
is sofficiant that it turned on a point not now under consideration. Post, § 162. 

* Bac. Abridg. Bflilmenf, D. See Steamboat Co. r. Atkins, 10 Harris, 622. 

' Bac. Abridg. ^lYmenf, 0. ; 1 Dane, Abridg. ch. 17, art S, 9; Booth n. 
Wilson, 1 Barn. & Aid. 59 ; Ileydon and SmiHi’s case, 13 Ca B. 69f 21 Hen. 
7, 14 b ; Boberts v. Wyatt, 2 Taunt. B. 268, 275 ; Sutton v. Back, 2 Taunt B. 
802; Hartop v. Hoaie, 8 Atk. 44 ; s. c. 1 Wilson B. 8; Burton o. Hu^^es, 2 

t 



96 


ON DSP081TS. 


[0H.1I. 


§93^. After all, the point, in the present^ state of the law, 
may, perhaps, depend morb upon the deiinition of terms, than 
upon any real controversy as to principle. What is meant by 
a special property in a thing? Docs it mean a qualified right 
. or interest in the thing, a ps in re, or a right annexed to the 
thing ? Or does it mean rmWly a lawful right of custody or 
possession of the thing, which constitutes a sufficient title to 
main^ayi that possession against wrongdoers by action or^ther- 
wise ? If the latter be true signification, it is. little more 
than a dispute about terms.; as all persons will nctw admit that 
every bailee, even under a* naked bailment from the ownerf and 
every rigiitfnl possessor by act or operation of iaw, has in this 
sense a s[)(‘ciat property Jn the thing. But this certainty^ is 
not the sense in which the phrase is ordinarily understood. 
When we sp(*ak of a person’s hlivlng a jiToperty in a thing, we 
mean that he has some fixcid interest in it {jus in re), or some 
fiiSed right attached to .it, either cfjuitable or legal ; and when 
wc speak of a special property in a thing, we mean some special 
fixed interest or right therein, distinct from and subordinate to 
the. absolute property or interest of the general ownerl Thus, 
for exuniplc, if goods are pledged for a debt, we say that fhe 
pledgee has a special property therein ; for he has a qualified 
interest in the thing, coextensive with his debt, as owner pro 
ianto. So we say that artificers and workmen, who work on 
or re|)uir a chattel, and warehousemen, and wharfingers, and 
factors, and carriers, have a special property in the chattel con- 
,fided to them for hire, for the particular purpose of their -voca- 
tion, because they have a lieu thereon for the amount of the 
hire due to them, and a rightful possession in virtue of that 
^4ieii, even against the general owner, which he cannot displace 
without discharging the lien.^ So the sheriff, who has lawfully 
seized goods on an execution, may in this sense be said, with- 
out, perhaps, strauiing the propriety of language, to have a 


Bing. R. 173; Post, § 133 ; Addison b. Round, 4 Adolph. & Ellis, 793, 804; 
Nicolls Rastanl. 2 Cronip. ^loes. & Rost*. 659, 660 ; Wagsrman v. Robinson, 
5 Mass. It 303, 304 ; Ante, § 93 to 93 d. Sec 2 Kent, Cpmm^Lect. 40, p. 
567, (85, 4tli edit 
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special property in the goods, although more correctly speaking, 
the goods should be deemed to be in the custody of the law, 
and his possessidii a lawful possession, binding tlie property for 
the purposes , of the execution against the general owner, as, 
well as against wrongdoers.^ But it seems a confusion of all 
distinctions to say, that a naked bailee, suelu as a depositary, 
has a special property, when he has no more than a lawful cus- 
tody or possessfon of the thing, without any vested .iid^erest 
therein for wliich he can detain the property, even for a ind- 
ment, against the lawful owner. It might, with far mure pro- 
priety, be stated that a gratuitous borrower has a special prop- 
erty ill the thing bailed to him, beeans«‘, cliiring the time of the 
bailment, ho has a right to the use of the thing, •and seems thus 
clotluMl with a teinpiirary ownership for the jiurposes of the 
loaii.'^ Yet this has sonietitiies been a matter denied or 
doubt (‘(I.'"* 

§ 93 h. Mr. .Inst ice Blaekstoiie ha*« clefmed an absolute 
projierty to be, “ Where a man has solely and exelusively the 
right, and also the oecaipation, of any movable eliattels, so that 
tfiey cannot be transferred from biiii, or cease to be his, with- 
out his own act or default;’*^ and fjnalific^d, limmul, or special 
property to be such “ as is not in its nature )]R*nianeiit, but 
may .sometimes .subsist, and at other times not subsist.”** And, 
after illustrating this doctrine by cases of ()ua]iijed property in 
animals ferfv natureo^ and in the /dements of. lire, light, air, and 
water, he Iheii proceeds: “ These kinds of qualitjcation in prop- 
erty depend upon the peculiar circumstanees of the subject- 
matter, which is not capable 6f being under the absolute, do- 
minion of any proprietor. But -tliir projwrty may also be of a 
qualified or special nature, on account of the peculiar circutn-*^ 
stances of the owner, when the thing itself is very capable of 
absolute ownership. As in case of bailmciit, or delivery of 


^ Giles V. «rovcr, 6 Bligh, R. 277, 291, 292; Id. 316 to 322; Id. 335; Id. 
371, 872 ; Id. 436, 452, 453 ; Ante, § 93 C. 

' See Post, § 279, 280 ; Bac. Abridg. C. 

* Bac. Abridg. Bailment^ C. 

* 2 Black. Comm. 389. 

* 2 Black. Comm. 891. 
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goods to anotiher person for a particular use*; as to a carrier 
to convey to London, to an ipnkeeper to secure in his inn, or 
the like. Here .there is no absolute propcr^ty in either the 
bailor or the bailee,* the person delivering or him to whom it is 
delivered ; for the bailor hath only the right, and not the im- 
mediate* possession ; the bailee hath the possessidn, and only a 
temporary right. But it is a qualifif*d properly in them both; 
and eauh of them is entitled to an 'action, in case the goods be 
damaged. or taken g,way ; the* bailee, oh account of his imme- 
diate possession ; the bailor, b(*canse flu* possession of the bailee 
is, immediately, his possession also. So also, in ease of goods 
pledged or pawned upon eonditioii, either to repay money or 
otherwise; hoik the pledgor and pledgee have a qualified, but* 
neith(*r of them an absolute, property in them; the pledgor’s 
property is conditional, *aiul depends upon the performance of 
the condition of repayment, &cc.; and so, too, is that of the 
pledgee, which depends’ upon its iion-perforniaiice. The same 
may be said of goods distrained for rent, or other eause of dis- 
tress ; whi(*h arc in the nature of a pledge, and an* not, at the 
first taking, the absolute jiroperty of either the distrainor, dr 
the jiarty distrained upon ; but ina^ be redt'cmed, or else for- 
feited, by the subseciuent eoiidiiet of the latter. But a servant, 
who hath the care of liis master’s good> or cliattc'ls, as a butler 
of plate, a shepherd of sheep, and the like, jiath not any property 
or possession, either absolute or ipialilied, but only a mere 
charge or oversiglit.” ^ Tho eases here put by the learned 
commentator, of qualified property, are clearly cases where the 
bailee luis an interest or lien in rent. Mr. Justice Lawrence, 
on one occasion, said : Absolute property is where one, hav- 
ing the possession of chattels, has also an exclusive right to 
enjoy them, and which can only be defeated by some act of his 
own. Speciid property is where he \\ii6 has the possession 
holds them subject to the claims of other persons. There may 
be special property in various instances. There may be special 
property without possession ; or there may be special property 


' 2 Black. ComfQ, 395, 396. Sir James lilansfield, in Roberts v. Wyatt 

• (2 Taunt. R. 268, 275), spoke of a temporary pp>pcrty in a thing, as contradis- 

* tinguished from a siiccial property. 
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arising simply out of a lawful possession, and, which ceases 
when the true owner appears. Such was the case of Armory 
Vf Delamirie.” ^ 

§ 93 1 . Now, with reference to the case in judgment, the 

language of the learned Judge may be strictly corrc»ct ; for it is 
by no means clear that tln‘ bankrupt* had not an al)solute. prop- 
erty in the chattels, good against all Ihe world, until his 
assignees asserted sonic title to it. The cas«* eiteil, of Armory 
i\ Delainirie, was t.h«^ case of goods coining to the party’s pos- 
session by finding, where he might .[ustly be said to be (Mititled 
to it, as well as poss(**ssed of it, as absolute owner, against all 
the world, until the rightful owner aiipc's'ired and claimed it; 
l^nd if it was never claimcMl, his title as finder /einaincd abso- 
lute. The ease of a naked depositary docs not seem to have 
been here prcscnt<?d to ihc‘ mind of the Ic'ariicd Jiidgc.^ Indeed, 
there is no small refinciiieiit and subtilty in suggesting, that a 
person lawfully in possession of a thingjias at the same tinn? a 
special prop(*rty thereip against strangers, and no properly at 
all against the true owner. What sort of special proiiiTty is 
that, whi<*h has no (existence against the owner of the thing, 
and yet at the same time has an existence against other per- 
sons? Can th(‘rc. bf* property and no property at the same 
time ? If tlie language were, that, when a party has a right of 
possession, that right cannot lawfully be violatiHl by mere 
wrongdoers ; but, if violated, it may b<^ rcfdressed by an action 
of trespass or trover; it would be intelligible. If 111/: language 
.were, that a person may have a present temporary or defeasible 
property in a thing, subject to* be devested by the subsequent 
claim of the rigiitful owner linger his paniiTionnt title (such as 
in tlie case of the fiiider of chatt(‘ls),^ or a temporary property 
not special, which is to become absolute, or (*xiinguished, by 
future events (such as the possession of an abstract of the title 
of the vendor by the vendee, under a contract for a sale and 
conveyance of real estate), there would be little di/Iiculty in 


' 1 Stp. R: 504 ; Webb v. Fox, 7 Term R. 391, 399. 

■ Bac. Abridg. Bailment, D. ; Id. Treapasn, C. 2 ; Id. Trover^ C. 

• Armory v. Delamirie, 1 Str. R. 504 ; Webb v. Fox, 7 Term R. 391, 899 ; 
Sutton V. Buck, 2 Taunt R. 302. 
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comprehending the nature and quality of the right, as a j%s in 
re.^ It would be a present fixed right of propeirty, subject to be 
devested or destroyed by matters in fuiuro. In short, it would 
be a defeasible, but. vested interest in rem. But in the case of 
a naked deposit, by the very theory of the Contract, the bailor 
never means to part for a moment with his right of property, 
either generally or specially, but solely with his present possess 
sion pf ,it ; and thp undertaking of the bailee is not to restore, 
any riglit of property, but the mere possession to the bailee. 
It is this change of possc;ssion which constitutes the kimwn 
distinction bctwccni the custody of a bailee, and that of a mere 
domestic serviint; for in the latter case there is no change 
whatever of possession in the goods, but the possession re^i 
mains in the master, and the servant has but a charge,«or over- 
sight;^ w'hereas, in the case of a bailee, there is a positive 
change of possession. The true description of the right con- 
ferred on a naked bailee is that which Mr. Justice Blackstone, 
in the passage before cited,® calls a “ possessory interest,” or 
right of possession, in contradistinction to a general or special 
property. 

§ 94. But, whatever may be the true doctrine on this subject, 
whether, that the depositary has a special property in thcde-‘ 
posit, or not, there is no doubt, that not only he, but the general 
owner, in virtue of his general ownership and right of posses- 
sion, may^also nu^n]tail^a*suit against a stranger, for an injury 
to it, or conversion of it.^ Indeed, it is a general rule, that 
either the bailor or tlie bailee may, in such a case, maintain a ^ 
suit for redress; and a recovery’ of damages by either of them 
will be a full satisfaction, and. may be pleaded in bar of any 
subsequent suit by the othcr.^ 


» Boberts v. Wyatt, 2 Taunt. R. 268, 275. 

^ * 2 Black. Comm. 396 ; Ante, § 93 h. 

* Ante, § 93. 

* 2 Black. Comm. 453; Bac. Abridg. Bailment A. R. C.; Id. '7Vejt/Mm, C.; 
Id. Trov^C.\ Thorp v. Burling, 11 Johns. R. 285; Brownell v. Manchester, 
I Pick. 232. See Smith on Merc. I^w, ch. 5, § 6, p. 117, 2d edit. 

* Bae. Abridg. Tre»pQ9$^ C. 2 ; Id. Trover ^ C. ; 2 Roll. Abridg. Tre^pom^ P. 
pi. 5 ; Nicolls r. Bastard, 2 Croinp. Mecs. & Rose. 659, 660 ; 2 Sauftd. Rep. 47i 
c, Williams’s note; Brook, Abridg. Trespass, pi. 67; Post, § 353. 
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§ 95. The doctrine of the civil law coincides with what has 
been supposed to be the common law on the point, whether the 
depositary lias a special property or not in tlic deposit. By 
the civil law the property of the thing remains in. the deposi- 
tor; and at most the possession only passes to the depositary. 
Rei depositfH pmprietdb apud deponenfem mancC; sed H possession 
nisi apud sequestrem deposita est.^ Potliicr states the doctrine, 
cpiite as strongly. “ In a true deposit,” say.s ho, “ he who has 
deposited any pieces of gold or silver remains the proprietor of 
them, and he even continues the possessor of them, the dtiposi- 
tary detaining them in the name of him who has madc^ the 
deposit.”* In the Seofeh law it would seem, tliat, although 
the property and possession are in some, sort ^ev«‘red by the. 
deposit,'the former belonging to the depositor and the. latter to 
the depositary, yet the, possc»ssion of the' di'posit is deemed for 
all effe(‘,tivc purpose's to nauaiii with the de'positor.*'* Perhaps, 
after all, the distinction hi*re pointeei ont is not maternally dif- 
ferent from what is re*eognize‘el in e*onmion law. The posses- 
sion of the depositary is erertainly, for many pnrjx^ses, eicurmed 
the possc'ssion of the;, depeisitor in e)nr Jaw, both as to rights 
and remexlies.** And it could scare*ely have be'c'ii the intention 
of the civil law to de'clare, that pejssession diel not in fact pass 
to the bailee l)y the; delivery of the eleposit. It iri(;ant only to 
affirm, that the pe)ssession was not e;xerlu.sivc of that of the 
bailor; but rathe*r in subordination to it. 

§ 96. We may nenv pass to the consideration of another 
part of the duty of the depe>sitary, anel that is, his obligation 
to return the deposit, when it is required of him.® 

§ 97. In the; first place, thl; deposit is to be returned in 
individuon and in the same state in which it was received.® If 


' Jonc» on Bailm. 80; Dig. Lib. 16, tit 3, 1. 17, § 1 ; AyllfTc, Panil. B. 4^ 
tilt 17.^ 

* Po&ier, TraiteS de De^pdt, n. 82; Id. n. 12. 

* 1 Ball, Comm. § 199, 4th edit; 1 Bell, Comm. p. 257, 258, 5th edit ' 

« Ante, § 94. 

* 1 Bell, Comm. § 199, 4th edit; 1 Bell, Comm. p. 257, 5th edit; Jones cm 
Bailm. 36, 46. 

* Code of Louisiana (1825), art 2^15f 2916. 
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it is lost or injtired, or spoiled by the fraud or ^oss negligence 
lof the depositary, he is responsible to the extent of the loss or 
injury.^ If he has kept the deposit with the same care as his 
own goods of the same kind, this will ordinarily repel the pre* 
sumption of fraud and gross negligence. Still, however, it 
must be under this reserve, that he has not omitted those com- 
mon precautions, which other persons would not omit ; such, 
for instance, as keeping money under lock and key.^ Lalte 
culpw finis estf 71 m inielligere id^ quod omnes intelligunt? It 
follows, of course, that, vfhcrc the deposit is lost, or perishes 
or is injured, either by accident, or by inherent .defects, or by 
its own perishable quality, or even by the slight or ordinary 
neglect of the depositary, he is not chargeable.^ If a part is 
lost, and a part remains, the latter is to be restored.^ If, to 
save a perishable deposit, it has been sold by the bailee, the 
money is to be paid to the owner ; for a necessary sale is good, 
and for his benefit.® • * • . 

§ 98. Although the obligation to restore a deposit seems to 
flow from the first principles of the contract, as well as from 
natural justice ; yet, in the reign of .Queen Elizabeth, when it 
had been adjudged (as Sir William Jones has not scrupled to 
declare, consistently with common sense and common bonetrty,*) 
that an action on the case (assumpsit) lay against a man who 
had not performed his promise of redelivery, or of delivering 
over things bailed to him, that judgment was reversed, upon 
the ground, that the defendant had not any manner of profit to 
receive; but it was only a bare possession; and, therefore, 

* Jones on Bailm. 36, 46, 120; Foster v. Essex Bank, 17 Mass. R. 479; 
Stsaton V. Bell, 2 Hawks, N. Car. Bcp. 145; 1 Dane, Abridg. ch. 17, art. 
Ii^d2. 

^ *4 Domat, B. 1, tit. 7, § 8 , art 3, 4 ; Ante, § 63 to 74. 

* Dig. Lib. 50, tit 16, 1. 223 ; Mytton v.*Cook, 2 Str. 1099. See Booth v. 

Wilson, 1 Bam. & Aid. 59 ; Ante, § 66. * 

* 1 Domat B. l,tit 7, § 3, art 5, 6; Jones on Bailm. 10,46; Shields v. 
Blackbuihe, 1 H. Black. 162 ; Pothier, IMtd de DdpOt Q* ^9, 48, 44. 

* Pothier, TVaitd de Ddpdt n. 44« - 

* Pothier, l^aitd de Ddpdt 45. 

* Jones on Bailm. 51. 
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thet6 was no sufficient consideration for it.^ *Howeveri thn 
doctrine was not then acquiesced in ; but was soon e^terwa]^ 
overturned, and the doctrine was firmly established, which is 
now acted on, that assumpsit will lie in such a case.^ 

§ 99. The depositary is also bound to restore not only the 
'thing deposited, but any increase or profits which may have 
accrued from it.? If an animal deposited brings forth young, 
the latter are to be delivered to the owncr*^ And bydlic civil 
and French law, if interest has been made upon money de- 
posited, this also should be given up to the depositor.^ If the 
'depositary has used the money wrongfully, this seems a just 
and moderate compensation for the wrong. If the right to let 
the money, or to use it, followed from the bslilmimt, it would 
cease to be a deposit, and fall under some other di^nouiinatioii.^ 
§ 100. If the depositary had sold the deposit, and after- 
wards repurchased it, he was by the civil law bound to restore 
the value, even if it was afterwards IcTSt without his default; 
and the reason assigned is, that the original sale was a fraud 
upon the owner, and cquid not be purged away, but by a de- 
livery of the thing itself to the owiu;r. Si rem ^eposUam 
vendidisli^ eamque jmtea redemisti^ in causaih deposilij etiamsi 
sine dolo maJo postea perivrit^ lencri te dcposili} qvia semet 
dolo fecistiy cum venderesJ The same rule is incorporated in* 
the French law.^ . Our law would adjudge, in such a case, that 
the party should not be permitted to taljc advantage of his 


^ Riches V. Brigges, Yelv. R. 4 ; si c. Cro. Kliz. 883 ; 8. l\ Pickas t*. Guile,* 
Yelv. R. 128. ^ • 

* Game o. Hanuc, Yelv. R. 50 ; Wheatley v. Low, Cro. Jac, C68 ; Coggs v. 
Bernard, 2 Ld. Raym. 920. 

* 2 Kent, Comm. Lect 4Q, p. 566, 567, 4th edit; Code of Louisiana (liP26), 
art 2919. 

Dig. Lib. 16, tit. 8, 1. 1, § 23, 24 ; 1 Domat, B. 1, tit 7, § 2, art 9 ; 2 Kent, 
Comm. Lect 40, p. 567, 4th edit * 

* Fothier, Traiti^ de Ddp6t, n. 47, 48; Dig. Lib; 16, tit 3,1. 1, § 29 ; Ayliffe, 
Fand. B. 4, tit 17, p. 619, 523 ; Code Civil of France, art 1936. See also, 
Morss V. Stone, 5 Barbour (N. Y.), li. 516. 

* I Bell, Comm. § 199, 4th edit; 1 Bell, Comm. p. 257, 5th edit; Fothier, 

Traitd de DdpOt, n. 9. * . 

’ Fothier, Traitd de P4p6t^ h. 43; Di^. Lib. 16, tit 3, L 1, { 26. 

* Fothier, IMtd de Ddpdt, n. 43. • 
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^wn wrong; and, that, as the sale was a conversion of the 
property, the right of action of the owner was then complete, 
and could not be varied, except as to the extent of the damages, 
even by a subsequent restitution to the owner.^ 

§ 101. Cases arc also out in the Roman and French, law, 
how far the heir or administrator of a deceased bailee is liable,, 
if, in ignorance of the bailment, he sells the thing. It is held, 
that be«is liable, npt as in case of a tort, but for the price 
which he has received, and only when Be has received it.* • But 
the depositor, in such a case, may, at his election, proceed 
against the purchaser,. or, if he has not paid the price, the hem 
will bo bound to cede his right of action against him to the 
depositor.* Our law would probably treat the ease as one of a 
conversion, and give the owner the value of the thing so sold ; 
or would (liable him, in most cases, at his election, to proceed 
against the vendee for restitution.* 

§ 102. The next inquiry is, To whom is restitution to be 
made? Generally speaking, it is to be made to the bailor; 
although there may be special eases in which that Would not 
be required or justified.® As,*for instance, if goods have been 
deposited by a thief who has been convicted, and the owner 
•reclaims them, the latter alone is entitled to receive them.® A 
^question has often been raised, whether an innocent bailee is 
generally responsible to any other person than to him from 
whom he immediately received the goods, or, in case of his 
death, to his legal representatives. It was formerly held, that, 
if the goods of A are bailed by B to -C, C must redeliver 
them to B; for (it was said), C* cannot, as bailee, be allowed 
to remove or alter that possession which has been committed 


^ i Roll. Abridg. Action cw Case, p. 5, L. pi. 1 ; Wbcelock v. Wheelwright, 
5Mte.R.104. « 

' Dig. Lib^lG, tit. 3, 1. 1 , § 47, 1. 2; Fotblcr, Traitd dc DdpOt, n. 45, 46 ; Code 
Civil of Franco, art 1935; Code of Louisiana (1825), ait. 2918. 

* Pothier, Traitd do IMpOt, n. 45, 46 ; Code Civil of France, art 1935 ; 
Code of.Louisiana (1825), art. 2918. 

* 2 Saund. K 47 b, AVilliains’s note. 

* See Bates v. Stanton, 1 Duer, 79. 

* Dig. Lib. 16, tit 3, 1. 31 ; Potbier, Tnutd de Ddpdt, n. 51 ; Code Civil of 
France, art 1937, 1938 ; Boardman v. Qore, 15 Maas. It 331, 836 to 888. 
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to, him in order to restore it to the right owner| for the righh 
of restitution must be demanded of B) that did the injury^ of 
which A, the bailee, has no pretence to judge ; and, therefore, 
it would be downright treachery in him to delivcs them to any 
other person than his bailor.^ But it was said, that if A bails 
goods to B, to which C has a right, ^nd B dies, there his 
executors arc chargeable to 0 only, who has the riglit; for 
the executors came to the possc'ssioii by the law,. and tliereforc 
must deliver it to that person in whom the law has established 
the property.^ This doctrine, however, even in regard to the 
i)ailee himself, was probably limited to cases where the bailor 
came to the posses.sion of the goods by fight ; for, if he came 
to them .by wrong, it would se<*m that Hit' o^wner might re- 
claim them from any person in whose posst'ssioii tli(*y were 
found.^ But the doctrine itself may now justly br deemed 
overruled; and the right of the owner to recovt'r liis projierty 
in all eases, against a person having no^ tith', whetluT a bailee 
or not, and whether n iirst or a second bailet', sei'ius now fully 
cstablished^in our law, upon the plain reason, that the bailee 
c^n never be in a better situation than liis bailor. If the latter 
has no titk*, the real owner is entitled to recover tin* property, 
in whose hands soever it may be found.^ lleeeiit easi»s have 
also decided, that if a bailee of good^ for a particular purpose 
transfers them in contravention of that purpose, even although 
it be to a bond fide vendee without notice, the latter cannot 
resist the claim of the owner.^ And, d fortiori^ if the bailee 


'¥ 

^ Bac. Abridg. Bailment^ A. ; 3 Eccvc&’h Hist 449, 453 ; I lloll. Abridg. . 
Detinue, C. 600, 607; Fitz. N. B. 138, M.; Bro. TreHp. 216, 295; 2 Sauiid. 47 
b, Williams’s note ; 6 Mod. 216; Post, § idS, 281. 

■ Bac. Abridg. Bailment, A.; 8 lien. 6, 58; 1 RolL Abridg. Detinue, C. pi. 3. 

* Taylor v. Plumer, 3 M. & Sclw. 562. Sec Hardman v. Wilicpc'k, 9 Bing* 
B. 382, note. 

* Ibid. ; Wilaon ». Anderton, 1 Bam. & Ad. 450 ; Ogle v. Atkinson, 5 Taunt 
759; Cheesman n. Excoll, 4 Eng. Law & Eq. R. 488; Bates v. Stanton, 1 
Ducr, 79 ; Pitt v. Albritton, 1 2 Iredell, 77 ; Post, ? 132, 281. 

* Wilkinson v. King, 2 Camp. R. 335 ; Loescliman v. Machin, 2 Staidc. B. 
311; Cooper r. Willomatt, 1 Mapn. Grang. & Scott, R. 672; 2 Saunden, 
B. 47 b, Williams and Patterson’s note (c) ; Ilartop v. Iloare, 3 Atk. 44., See 
also Hardman v. WiUcock, 9 Bing. B. 382, note. 
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has obtained the goods upon a claim of ownership not made 
put, and under an agreement, that, if the claim is unfounded, 
they shall be restored to him, the bailee cannot retain them 
against the tme owner.^ . 

§103' If a bailor, after a deposit, transfers -to another 
person, his right to thp thing deposited, the latter cannot (it is 
said), at law, compel a delivery of it to himself; but the 
bailee, if he chooses, may deliver it to the person to whom it is 
transferred, and it will be a justification.^ But, if A delivers 
goods to B, to be delivered over to C, there C hath the prop- 
erty, and* may demand the goods, if B undertakes to make 
the delivery to C, and hath no interest or claim, but for that 
purpose.^ But, in all such eases there must be a clear assent 
on the part of B ft) such undertaking, otherwise no action will 
lie by C ; and the mere receipt of the goods will not be suffi- 
cient to establish such assent.^ It' has been settled by several 
modern decisions, that, in ease of a remittance of a bill to an 
agent or banker, with directions to apply a part of it to the 
payment of a debt due to a third person, the me^e fact of a 
receipt of the remittanec does not, unle^s the remittee assents 
to such disposition of the proceeds, and agrees to pfty over the 
same to the creditor, amount to such an appropriation of the 
proceeds, as will enable such creditor to recover the same 
against the reiuittee.® The same principle has been applied to 
a consignment of goods for sale, with directions to make pay- 
ment of a debt out of the proceeds to a creditor.® 


' Hurd V. West, 7 Cowen, R. 752. ' ^ 

* Rich 17. Aldrcd, 6 Mod. R. 216. But quipro ; and sec Post, § 265, 266, 282. 
In 1 Roll. Abridg. Detinue^ C. ]il. % 3, p. 605, it is said, that the grantee may 
have an action of dotiniio in such a case ; and 9 Hen. 6, 64 (b), is cited in sup- 
port of it. There would bo a clear remedy in equity, if there were none at 
law, 'in sitchti case. Com. Dig. Chancery ^ 4, W. 5 ; Id. 2, A. 1 ; Post, § 282. 

' Boc. Abridg. BaUment^ D. ; 1 Bulst 68 ; 1 Roll. Abridg. Detinue^ C. 606 ; 
9 H. 6, 58. See also, Israel v. Douglas, 1 H. Black. 239. 

* See 2 Story on £q. JurJ^p. § 1041 to 1046, and notes to 2d edit (1889). 

* Williams v. Kverott, 14 East, 582 ; 2 Story on £q. Juriep. § 1041 to 1046. 

* Williams v. Everott, 14 East, R. 582 ; Yates i\ Bell, 3 Bam. & Aid. 648 ; 
Stewart v. Fry, 7 Taunt R. 339 ; Grant i\ Austen, 3 Price, R. 58 ; Wedlake* 
V. Hurley, 1 Lloyd & Weis. 330 *, Heraan v, Jackson, 5 Pet Sup. Ct B. 580; 
8 Story on £q. Jurisp. § 1041 to 1046. 
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§ 104. It has been further asserted to be the Jaw (although 
it is open to much question), that, if goods arc delivered to a 
bailee, to be delivered over to another, and afterwards an action 
is brought against' him by one who hath a right to tlie goods, 
the defendant may, pending the action, deliver over the goods 
to the person to whom upon the bailment they were d’eliverable, 
and he will be discharged.^ [And at all events a delivery over 
by the bailee in good faith before he is informed of tijejdaim. 
of the true owmer, is a good defence to such claim.] * How- 
ever, a bailor, wiicre the delivery over is not for a valuable 
consideration, may at any time countermand his bailnfent ; and 
after such countermand, a didivery over by his bailee will not 
be good.** 

§ 105. If a bailee delivers the goods to ff second bailee, the 
first baiU^c niay <lemand and recover the sanuj from the second 
bailee, because the latter hath the poss(‘ssion of the former, 
and undertakes for the custody.^ Ifwt the original bailor 
may also demand and recover the same from cithir bailee, 
because he Jias the property, and both an; bound to answer 
to him.® A like action is given to the bailor by ihv. civil law 
in the case of a second bailment.® If the siaond bailee has 
delivered the goods to the original bailor, it is said, that it is 
no bar to a suit by the first bailee against him.^ Hut this doc- 
trine seems at all times to have been questionable.® And it 
may be now considered as laitirely exjdodcd, both in England 
and America, by the n*cejit authorities.® If the bailee should 


* Pitz. N. B. 188, M. ; Bac. Abrid^. Bailment y D.; 1 Roll. Abridg. Detinue^ • 
D.607; Post, § 281, 282. 

* Nelson v. Iverson, 17 Ala. 216. 

* Bac. Abridg. Bailment y I).; 2 Story, Eq. Jurlsp. § 1045, 1046, 2d edit. 1889. ^ 

* 1 Roll. Abridg. Deiinuey C. pi. 6 ; Ante, § 102. 

Isaac V. Clark, 2 Bulst. 306, 312, per Coke, C. J. ; Bac. Abrig. BaUtneniy 
D. ; 1 Roll. Abridg. Detinuey C. p. 606, pi. 4 ; 9 Hen. 6, 58. See Gosling v. 
Bimic, 7 Bing. R. 339 ; Ante, § ip2. 

* Fothier, Traitd de Ddpdt, n. 63. 

’ 1 Roll. Abridg. Detinuey C^p. 606, pi. 5 ; 9 Hen. 6, 58. 

* See Flewellin v. Rave, 1 Bulst 69 ; 1 Roll. Abridg. Detinue, C. p. 607, 

pL 7. . • . 

* Ogle V. Atkinson, 5 Taunt. 759 ; Wilsoil v. AnderCon, 1 Bam. & Ad. 450 ; 
Wittier V. Smitb, 11 Masa R. 211 ; l^med v. Biyant, 18 Mass. R. 224. 
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lose the g 9 od 9 bailed, and a stranger, finding them^ sbouU de- 
liver them to the true owner, there the finder would not be 
liable to the bailee ; for he does not come in in privity under 
the bailment.^ But it is said, that, if a recovery is had^by a 
third person against a stranger, so finding the goods, he will 
.still be liable to the true owner of them in an action ; for it is 
no answer to the true owner, that another has recovered from 
the f^ncjjer what he had no right to.* Whenever such a ques- 
tion hliall again arise, it will probably be thought worthy of 
further consideration, espejeially if the finder has had no notice 
of the tra«‘ ownership at the time of the fir&t suit and recovery 
against him. 

§ 106. Where a deposit has been made by a servant in be- 
half of Ills mastef, the goods arc fo be redelivered to the mas- 
ter, especially if he gives notice that they are not to* be redeliv- 
ered to the servant. But a delivery back to the servant would, 
in many cases, and especially where there was no reason to 
8usp('ct any impropriety, be a good diseharge.® 

§ 107. No right of action, however, accrues in any ease 
against the bailee, unless there has, been some wrongful con- 
version or some loss by gross negligence on his part, until after 
a demand made upon him, and a refusal by him, to redeliver the 
deposit.^ A demand and refusal is ordinarily evidence of a 
conversion ; unless the circumstances constitute a just excuse, 
or a justification of the refusal.® 

§ 108. The civil law and the French law coincide, in many 
respects, with ours, in the particulars above mentioned. In the 
civil law, the depositary was generally bound to restore the 
goods to the depositor. But if the right owner appeared, he 


^ 1 Roll. Abridg. Detinue, C. p. 606, 607, pi. 9. 

* 1 Roll. Abridg. Detinue, C. 667; Bac. Abridg. Bailment, D. 

* 1 Domat, B. 1, tit. 7, § 1, art 6 ; Fotliier, Traitd de Depdt, n. 49. 

* Brown v. Cook, 9 Johns. R 361 ; llosmer v. Clarke, 2 Greenl. R: 308. 

, * Brown u. Cook, 9 Johns. R. .S61 ; .Chancellor of Oxford’s case, 10 Co. Rep. 
66 ; .1 Roll Abridg. 6, 1. 45 ; Cranch v. White, 4 Bing. N. Cas. 414 ; Wlbon V. 
Anderton, 1 Barn. & Adolph. 450 ; Green p. Dunn, 3 Camp. R. 215, n. ; Gun- 
ton 0 . Nurse, 2 Brod. &Bing. 447 ; Verrall v. Robinson, 2 Cromp. Mees. A Rose. 
495; Philpott v, Kelley, 8 Adolph. & Ellis, 106 ; Magee v. Scott, 9 Cush. 148. 
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might deliver them to him and especially if thjey yrere stolen 
from the owner.* * If, however, the real owner, even in case of 
theft, did not make known his claim, or dc^mand tliem from the 
depositary, the latter might restore them to the depositor. 
Qi/od, si egv ad petenda ea non veniam^ nihilominus ei restitu^ 
enda suni^ qui deposuit^ quamvis maU qiucsiia dvposuii.^ If 
the ownership was doubtful, or the right was disputed by the 
depositor, the depo>itary had a right to detain the* 
until the right w'as ascertained, and thus he* became, as it were, 
pending* the dispute, a judicial depositary or sequestrator.^ And 
the real owner, wlio, in ignorance of his rights, became a de- 
po^itary, might always retain the deposit, unjt‘ss some superior 
right attached in it to the depositor.® I’he l^rench law does 
not, ill tlie^'C rcspecU, materially ditfer fro^ ^ho civil law.® In 
case of stolen goods, the code of bVance requires, that the bailee 
shall give notice to the owner, and if the owner fails to idaim 
the goods in a limited time, he may itafely rodeliveir them to 
the depositor.^ 'IMie code of Ijouisiana adopts the same rule.® 
But generally,, in other cases, the depositary is bound to deliver 
the goods to the party on whose account he received them, 
whatever may be the blaims of other persons.® And this rule, 
it seems, will apply to a bailment by a servant of his muster’s 
property, where it has been bailed in his owir name, and not in 
the name of 1^^ master.^® 

' Dig. Lib. 16, tit. .3, 1. 31, § 1 ; A^lifTe, Pand. B 4, tit. 1 7, p. 522; Code Civil 
of France, art. 1937, 1938 ; Pothicr, Trai^p do Depot, n. 51. See Code of Lou- 
isiana (1825), art. 2905, 2920. 

' Ibid. ; Ante, § 52. 

' Dig. Lib. 16, tit 3, 1. 31, § 1 ; Pothicr,* Trait<^ do Dc^'pCt, n. 61. 

* 1 Domat, B. 1, tit 7, § 1, art 5, 6; AyliiTe, Pand. B. 4, tit 17, p. 620 ; 
Pothicr, Traitd do DdpOt, n. 51 ; Code of Louisiana (1825), art 2905. 

* Dig. Lib. 16, tit. 3, 1. 81, § 1 ; Pothicr, Pand. Lib. 16, tit 3, n. 9 ; Code Ciril 

France, art 1946 ; Code of Louisiana (1825), art 2930. 

* Pothicr, Traitd de Ddpdt, n. 49 to 52, &c.; Id. ch. 2, § 1, art 3, n. 67. 

' Code Civil of France, art 1988. 

* Code of Louisiana (1825), art 2920, 2921 ; Jenkinson v. Cope’s Executors, 
7 Martin, K. 284. 

* Code Civil of France, B. 3, art. 1937, 1938; Pothier, Traitd de Ddpdt, 
t. 51 ; Jenkinson v. Cope’s Executors, 7 Martin, B. 284 ; Butler v.^Kenner, 14 
Martin, R.*274; Code of Louisiana (1825), art 2915, 2920. 

" Pothier, IMtd de Ddpdt, n. 49. 
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§ 109. Wh^e a. deposit is made by a patty in a speciid 
character, as in the character of guardian, or 'executor, or tras- , 
tee, there, if the trust has terminated, as if the guardianship 
has ceased, or the executor has been rempved and a new ad- 
ministrator appointed, the delivery shoujd be to the party enti- 
tled of right to the property.^ Thus, if the ward has come of 
age, the delivery should be to him ; or in case of a new admin- 
istrator, the delivery should be to him.^ And the like rule 
applies, where a third person has, by forfeiture or otherwise, 
succeeded to the right of property ; ® as in case of a forfeiture 
for crimes; or the subsequent marriage of a female bailor; 
or the guardianship of a person, who since the bailment has 
* become non compos mentis. The French law furnishes a sim- 
ilar rule;^ and, indeed, it is so consonant to common sense, 
that it would seem t% be a principle of universal justice. 

§ 110. It may be asked. What is to be done by a bailee, 
where different persons^ claim the same thing from him under, 
different titles ? Is he to be subject to the* action of each, 
and thus fo run the chance of a double recovery against him ? 
Or may he protect himself by any legal proceedings? We 
have already seen that he may, in certain cases, compel the 
•adverse parties to litigate the right by interpleading at law, or 
in equity.® But this right is principally limited to cases of priv- 
ity between the parties, as, for instance, betwci^^the bailor and 
a second bailee, where the latter may compel the first baileq. to 
interplead. But where the parties claim in absolute adveile 
rights, not founded in any privity of title, or any common* con- 
tract, there the bailee must defrad himself as well as he may; 
for, generally speaking, he cannot compel mere strangers to 
interplead with each other, and especially if any tort has inter- 


1 Code Civil of France, art. 1941 ; Fothier, Tridtd de Depdt, n. 50; Code of 
Louisiana (1825), art 2922, 2923. 

‘ * Pothier, Traitd de Depdt, n. 50. 

* Id. n. 52; Bac. Abridg..jBai/iRenl, B. 

. * Code Civil of France, B. S, tit 11, art 1940, 1941; Pothier, Traitd de 
Ddpdt, n. 51 ; Code of Louisiana (1835), art. 2932, 2923. * 

* Rich m Aldred, 6 Mod. R. 216, Coop. £q. Ph 45 to 50; Isaao v. Clark, S 
Bulst R. 306, 313 ; Ante, § 52 ; 2 Storjr on Jurfsp. § 801 to 823. 
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vened.^ Inde6d, our law goQs to tho extent o£ ori|}inarily de- 
nying to a bailee any right to set up the interest or title of a 
third person against the title of his own bailor. And -if he 
ehoald give a receipt to such third person, acknowledging that 
he held the property for him, it would amount to a 'conversion 
of the property, for which his bailor might maintain an action.® 
§ 111. Although the subject of interpleader, in cases of this 
sort, belongs properly to another branch of law, it may not be 
without use to add here some explanations of it. In eases of 
bailments (as we have had oceasioi] to state), the common law 
in certain cases enabled the bailee, if sued, to call upon the 
other prop«‘r parties, who were interested in the property, to 
appear and contest the title between themseUes, and thus to 
€^xonerate him from responsibility.® . Thus, by the common law, 
^ two persons deposited deeds or chattels \^Jth a third, to be 
redelivered according to the terms of an agreement, and one of 
^em brought an action of deiiniit! agsvinst the depositary, the 
^tter might, upon a suitable alh'gation, by a proceeding called 
garnishment, which is in effect a notice* of the suit, compel the 
other depositor to appear and beconiJj deilmdant in the uclioti 
in his stead. And if the bailee was sued in separate fi(ttions 
of detinue by two depositors upon such a deposit, or by any 
two persons, each claiming to be the owner of goods, which he 
had found, he might in like manner allege tli(3 dt^posit or find- 
ing on the record, and compel them to interplead. But, as 
these proceedings by garnish rnciit and interpleader were not al- 
lowed ill any personal taction, except that of detinue * (a form 
of action whic^ has of late fallen into much disuse), no practi- 
cal advantage has been dcri^d from them in modern times,* 
The only course now resorted to for the relicff of a pc^rson 
sued, or in danger of being sued by several claimants, is that 
of filing a bill to compel the parties, by the authority of a 
court of equity to interplead either at law or in equity.® 


* Vincf, Abr. Enterpleader, L. M. N., &c. See Rich v. Aldred, 6 Mod.' R. 
216; 3 Reeves’s Hist, of tho Law, 450 to 45.3 ; 7 Dane, Abr. ch. 226, art 9, 
§ 4 ; 2 Story on Eq. Jurisp. § 812 to 820. Sec Story on Agency, §-217.' 

* Story on Agency, § 217 ; Holbrook v. Wight, 24 Wend. R. 169. 

« Ante, $52. 

* 3 Reeves’s Hist of the Law, 449 ; 2 Story on Eq. Jurisp. $ 801 to 804. 

* See 2 Story on Eq. Jurisp. $ 805 to 809 ; Id. § 814 to 820. 
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" § 112. Froip this description of interpleader at the common 
law, it is t)bvious, that, with the exception of 'cases of the find- 
ing of goods, it is confined to cases where there is a privity be- 
tween the parties. .So that the remedy is not only restricted 
to actions of detinue, but falls far short of adequate relief, 
even in actions of that sort. Courts of equity are more liberal 
in granting relief, not only when suits are brought at law, but 
when tjiey arc threatened. But the relief even here is not, 
perhaps, in all cases, coextensive with the mischief; for the 
claim in each case must bc^of tKc same nature, or for the same 
duty, and be founded in privity.^ At least, the claim must 
grow out of some transaction, in which the defendant is a mere 
stakeholder, or })ailee, and disconnects himself from any tort in 
regard to the eonflicting titles.* 

§ 113. * It wou^ seem, that the civil law and the French la^ 
do not exactly limit the rights of the bailee in the same maimer 
as our law, in oases requiring an interpleader by third persons* ^ 
On the contrary, wherever an adverse right is set np, and es- 
pecially if the property is arrested in the hands of the deposi- 
tary, he is not bound to deliver it to either party until the title 
is cstAlished ; or, at all events, not until one party, after notige, 
has refused to proceed,® so as to decide in a lit suit the title to 
the property. 

§ 114. Another inquiry may be, what is the duty of a depos- 


' 2 Story on £q. Jurisp. § 812 to 817, 820. 

* £dcn on Injunctions, p. 339 ct scq. 312; 2 Yes. jr. 101 ; 1 Yes. & B. 334 

1 Merivalc, R. 405; 3 Madd. K. 277, 5(74; 5 Madd. R. 47;ai Montague, FI. in 
Equity, 232, &c.; 2 Mont. FI. in Eq. 38d, 397, &c.; llinde, Frac. 2G; Cooper, 
*Eq. FI. 45 to 50; Bridgman’s Frac., Index, Rill, 9, Interpleader; Wilson v, 
Anderton, 1 Barn. & Adolpli. R. 450, 456. This account of the proceedings 
by garnishment is copied almost verbatim from a recent Report made to Far- 
liament by the Common Law Commissioners, and ordered to be printed by the 
House of Commons, on the 8th of March, 1830, p. 25. For further informa- 
tion, the reader is reftirred to 3 Reeves’s IlisL of the Law, 448 to 453 ; Eden 
on Injunctions, 335 et scq.; Cooper, Eq. FI. 45 to 50 ; 1 Mont. FI. ih Eq. 232; 

2 Mont FI. in Ecj. 380, 382, note, X. F. ; Yiner, Abridg. Enierpleader, L. M. 
K. ; Bae. Abridg. Bailment^ D. 

• ' 1 Domat, B. 1, tit. 7, § 1, art. 5, 6 ; Fothier, Traitd de Ddpdt, n. 51, 59 
AyliflTe, Fand. B. 1, tit 7, p. 519, 520 ; Code Civil of France, art 1937, 1944; 
Ersk. Inst B. 3, tit 1, § 27 ; Code ef Louisiana (1825), art 2905. 
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itary, in cases where there has boeil a joint bailment to hiir 
Gfenerally speaking, he is not bound to redeliver the depos 
without the consent of all the parties ^to the btiilmcnt.^ Bi 
this rule applies in strictness to thos(‘ caserf only where tl 
bailment has been joint; and not where the interest in the d 
posit is joint, but there has been a delivery by one of tlie joii 
owners, without any consent or privity of the other ownen 
There may also be a joint deposit, where a several delivei 
to each ])erson of his share is expressly 'jtrovided for* iii tl 
original eontraet ; and in such a case*, a several action w; 
aeeriic to each owner upon a demand of his own share.*** 
the propcTty deposited belongs jointly to the de|)ositor at 
depositary, this, as we have seen, in no res^)eci varies tl 
ordinary obligations of law, as to the care which he is hour 
to take of it.^ Hut in cases of joint, deposit, where theni a 
many owners, and the depositary is i)iM‘,*i1 seems, that, if eith 
of the othc*r owners g«*ts the dejmsit. out of his posscssic 
against his will, he is remediless ; for it has been decidcui, thsj 
in such a case, he cannot recover back the deposit, althoii^ 
the delivery is upon a special trust for all the owners, ai 
although he has given a bond for the safe* custody of 
this decision be correct, it is full of hardship and inconvc 
ience. It is full of hardship; for it takes away from the dt‘pc 
itary the means of preserving his exclusive possession and sa 
custody ; and ycd dtws not seem to exonerate liim from n»spo 
sibility for such safe Custody under his bond. Jt is full 
inconvenience ; for it disables joint owners, in ease of ai 
personal distrust, from prot<*eting their several rights by 
mutual deposit, for the benefit of 'all, in the custody of oj 
who may enjoy the respect and confidence of all. It enables oi 
owner, in violation of his contract, by fraud or stratagem, to p 
at hazard the joint property, or even to apply it to purpos 


• 

* 2 Kent, Comm. p. 566, 567, 4th edit; May v. Harvey, 33 Kast, K. 197. 
^ • May V. Harvey, 13 East, R. 197. See 1 RoU. Abridg. EnterpUculerf ] 

Brook, Abridg. Bailment^ pi. 4. 

* Dig. Lib. 16, tit. 8, 1. 1, § 44. 

* Jones on Bailm. 82, 88. 

* Holliday n. Camsell, 1 T. Rep. 658.. 
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•wholly difTerent from those for which it is held. It deserves 
considemtion, therefore, whether in such a 'case, the bail^ in 
virtue o{ his special undertaking, may not fairly be held to 
have a special interest, or property, or lien in the thing, m an 
indemnity against his .own responsibility upon his bond, in 
virtue of an implied contract to this effect, evidenced by the 
very nature of the deposit. 

§ 115. The civil law provided, that in qases of joint de- 
posits, restitution should be to all together, and not to one .or 
more of the joint owners. This rule applied with more force 
and strictness, where the thing was indivisible, or was deposited 
as one thing, than where* it was severable, or composed of 
different parc<;l8. However, if the thing were divisible, as a 
sum of money, and the parties were agreed as to their shares, 
the depositary might divide it, and each was at liberty to 
receive his own. And so, in case of a joint deposit, the de- 
positary was discharged by a delivery to any one, if such wai^ 
the special agreement of the parties at the time of the deposit.^ 
The same general rule, as to the necessity of joint restitution, 
was slpplied to the case of eo-heirs, where the depositor died.* 
Hov^er, it would seem that the depositary might, if the thing 
^cre divisible, deliver the share of each heir to him personally ; 
and in case of an insolvency of the depositary before all the 
heirs had received their shares, the heir who had received his 
would not be bound to contribution for the loss of his co-heirS.® 
If any dispute arose as to the shares, or. title of the heirs, the 
depositary was not bound to deliver up the property wittiout 
security,' or until the title was judicially ascertained.* The old 
French law closely followed the^ substance of these provisions ;® 
and they stand incorporated into the present civil code of that 
kingdom.® If a deposit is bequeathed as a legacy, after the 


^ 1 Domat, B. 1, tit 7,§ 3, art 11, 12, 13 ; Dig. Lib. 16, tit 3, 1. 1, § 36, 1. 14 ; 
Id. 11, §44. 

* Ibid. 

' 1 Domat B. 1, tit 7, § 3, art 12 ; IHg. Lib. 16, tit 3, 1. 14 ; Cod. Lib.* 4, ^ 
tit 4, 1. 12; Code of Louisiana (1825), art 2922. 

• * 1 Domat, B, 1, tit 7, § 3, |irt 11 ; Dig. Lib. 16, tit 3, L 1, § 36. 

* Potliier, Traitd de Ddpdt, n. 54, 62. 

* Code Civil of France, art 1939. 
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assent of the executor to it, it may be delivered oyer to the 
legatee ; and after such* assent it is held to the use of the lega- 
tee, althoagh not before.^ 

§ 116. Where there are two or more joint* depositaries, they 
are each liable for the restitution of the whole deposit. And 
coiiscquei^tly, each in effect becomes a guarantor against the 
frqpd and gross negligence of the other. Doinat so interprets 
tihe civil law. Si apud duos sit deposiia resj adversus unurn^^ 
quemque eorum offi poicrit. Ncc liberabituir alter^ si ctfuf*altero 
Offutur. Non enim electione^ sed solulione liberanlur? Pothicr 
thinks, that an exception lies, or ought to lie, in favor of the 
depositary who is not guilty of fraud, at least when he has not 
actually bound himself for the good ci)nduct of the other.® * 

§ 117. The next inquiry is, as to the place where restitution 
is to be made. If a particular place is agreed on between the 
. parties, that of course is to regulate the maffter.’^ If no place 
is agreed op, the property ought to restored at tluJ place . 
where it is found, or where it ought to’bc kept. Depositum eo 
loco restitui debetj in quo sine dtdo ejus cst^ apud quern depositum 
est; ubi vero depositum est^ nihil interest? The modern Code 
of France prescribes, that^ if the eoiitruet does not particularize 
the place where the restitution is to be made, it must be made 
at the very place where the deposit was made,® Such also is 
the law of Louisiana." If it is fraudulently or improperly 
removed to another place, »the dc]K>sitof is not bound to receive 
*it th(;rc.® On the other hand, the depositor cannot demand it 
at an improper place, nor the de]x>sitary insist upon its being 


* Fothier, Traitd de Depot, n. 55 ; Toller on Exeeutorp, B. 3, eli. 4, § 2. * 

* 1 Domat, B. 1 , tit. 7, § 1 , art 14 ; Dig. Lib. IG, lit 3, 1. 1, § 43. 

* Fothier, Traitd de Ddpot, n, 64, 

* Dig. Lib. IG, tit 3, 1. IZ*; Fothier, Traitd de Ddpdt, d. 56 ; Code Civil, of 
France, art 1942 ; Code of Louisiana (1825), art 2924. 

* Dig. Lib. 16, tit 3, 1. 12, § 1; Fothier, Traitd do DdpCt, n. 56. See 
2 Hurl. & Norm. 494. 

* Code Civil of France, art. 1943. This difTcm from the rule laid down in 
Fothier, Traitd de Ddpdt, n. 57, which conforms to the civil law. 

’ Code of Louisiana (1825), art. 2925. 

* Fothier, Traitd de Ddpdt, a. 56 ; Dig. Lib. 16, tit 8, 1. 12, § 1 ; 1 Domat, 
B. 1, tit 7, § 6, art 8. 
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^received at such place. It is difficult to lay down any general 
rule, as to the ^lace of restitution, other thajo^ this, that ordina- 
rily it may be at the place of deposit,^ unless some other place 
is agreed upon, or is implied from the nature of the transaction; 
If the deposit is of a nature to be kept at the domicile of the 
depositary, that will ordinarily be the place where it is to 
restored, even when his domicile has been changed. But t]|b, 
and indeed every other rule on the subject, must admit of 
exceptictns. Much -must depend upon the particular circum- 
stances of the case, and the presumed intention of the parties. 
It cannot, for instance, bc presumed that a depositor could 
intend, that, if the depositary removed to another country, he 
should carry the. deposit with him; pr, on the other hand, that 
if the depositary should remove to another street or town, he 
might not take the deposit with him, and deliver it there.^ 

§ 118. Whenever by the contract it is agreed, that the 
deposit may be restored in any one of several places, the civil 
law would give to the depositary the choice of the place.® In 
our Itiw, it \Yould depend upon the particular structure of the 
agreement, or the presumed intention of the parties, deducible 
from all the circumstances of the case. If the agreement did 
not expressly give the choice of place to the depositor, the 
i\atural infei^cncc would be, that the choice was given to the . 
depositary, as the law would not incline to impose a burden 
upon him, when his undertaking was wholly ^atuitous. 

§ 119. It is also laid down in the civil law, that, if a de- 
posit is made to be restored at a future time, it may be imme- 


\ Code Civil of France, art. 1942, 1943. 

* Mr. Chancellor Kent has deduced from the cases the following general 
doctrine : that, where a bailee promises to deliver specific goods on demand, 
though the demand may be made wherever ho may be at the time, bis offer to. 
ddiver at tho place where the property is, or at his dwelling-house or place of 
buffiness, will he sufficient This doctrine seems highly reasonable, and is sup- 
ported by the cases .which ho cites, which are cases of a depositary of goods, 
who hasTeceivec^them, as a bailee of la sheriff, or other ministerial officer. 
2 Kent, Comm. Lect 89, p. 508, 4th edit See Scott v. Crane, 1 Conn. R. 255; 
Higgins V, EmmOns, 5 Conn. R. 76 ; Mason v. Briggs, 16 Mass. R. 453 ; Slin- 
gerland v. Morse, 8 Johns. R. 474 ; Post, § 261, aipl note. 

* 1 Domat, B. 1, tit 7, § 3, art 11 ; Dig. Lib. 16, tit 3, L 5, § 1. 
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diately demanded back by the depositor ; for as the depositary^ 
has no interest in *the custody, he can have no right to retain 
the thing against the will of the depositor. Si depoA^ero.ajmi 
fe, ut post mortem tuam reddas; et tecum; eicum karede tuo^ 
posfum depositi offere. Possum enim mutare volpntaiem^ et ante 
mortem tuam depositum repetere.^ This rule seems not unrea- 
sonable in ordinary cases, and is adopted into the French law,* 
and that of Louisiana.* How far it would be adopted into 
^ur law may admit of some doubt ; for the general tenSency 
of our law is to act upon the contracts of parties, exactly as 
they have made them. And, although cases may easily be 
imagined, in which the detainer might be ‘deemed wholly inex- * 
cusable in point of justice and reason ; yet othe^ cases may be 
put, in which the particular time might be very important, as 
an inducement for the depositary to receive the deposit'. 

§ 120. There aire certain other cases put in the foreign Jaw, 
which may constitute an excuse for iioHnlelivery, or an excep- . 
tion to the obligation of the depositary to deliver the deposit, 
when demanded. If, for instance, the depositary has it not at 
the place where it is demanded, Pothier seems to think, that 
time ought to be allowed him, even although he is bound to 
deliver it thcre.^ Doubtless,* also, by our law, the demand 
must be made at a reasonable time ; and a reasonable tim^ 
must be allowed to redeliver the property. Another case of 
exiseption or excuse is, where the property is arrested or at- 
tached by a third person ; and this applies as w^ll in our law, 
as in the French.® If the property ik lawfully taken from the 
possession of the depositary by process of law, as if it is taken 
in execution, as the property of the bailor, the depositary will 
be excused; unless, indeed, some previous conversion or in- 
jury to it has occurred from the tortious act br gross negli- 
gence of the depositary ; for in that case, he, must answer for. 
the wrong or injury. So, if the deposit is recovered * from the 


» Dig. Lib. 16, tit s; 1. 1, § 45 ; 1 Domat, B. 1, tit .7, § l,>rt 7. 

• Pothier, Traitd de Ddp6t, n. 58 ; Code Civil of France, art 1944. 

* Code of Ix>i]8iana (1825), art 2926. 

* Pothier, Traitd de Ddpdt, n. 59. 

• Ibid.; Code Cidl of France, art 1944 ; Post, § 266. 
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'bailee by one who possesses a paramount title ; for he is only 
liable for a loss by a gross negligence ; and he cannot heljp a 
recovery by law against him.^ Another, case of exception or 
excuse is, where a party, as heir or executor, demands the 
property. In such a case, the depositary is not bound to ^de- 
liver it, until the party has proved his title or charsCcter.^ And 
this is also true in our law ; for the party must give reasonable 
proof of his title.^ , 

§ !l%i. The depositary is generally entitled to be reim«s 
bursed all the necessary expenses, to which he has been sub- 
jected for the preservation of the deposit. And by the Ro- 
man and French ldw,‘ he is entitled to a lien for all such 
expenses upon the deposits He has not, however, any right 
to detain it for any other debt, on any other aceount, than for 
^uch expenses.^ The Roman and French law also give the 
depositary a right of indemnity for all losses occasioned by 
the deposit.® Wheneycr he has a lien, he may of course de- 
tain the deposit, until the lien is fully discharged. 

§ 121 a. In respect to involuntary deposits, and deposits by 
finding, the question may also arise as to the right of the de- 
positary to be paid his necessary and reasonable expenses for 
preserving and keeping the property. . It is certain, that at the 
^pominon law he has no lien therefor; but the just doctrine 
seems to be, although, perhaps, there is no direct and positive 

Edson v. Weston, 7 Cowen, IL 278 ; Shelbury v. Scotsford, Yelv. R.' 28 ; 
Port, §266. 

* Fothier, Traite dc Ddpdt, n. 59; Code Civil of France, art 1944. 

* Green v. Dunn, 3 Camp. R. 215, n.^ Solomons v. Dawes, 1 Esp. R. 83. 

* Ayliffe, Pand. B. 4, tit 17, p: 521, 522; 1 Domat, B. 1, tit 7, § 2, art 1, 
2, 3; Potliiei^ Traitqde Depdt, n. 59, 69, 74 ; Code Civil of France, art .1948; 
Code x>f Louisiana (1825), art. 2927, 2931. 

^ * Domatj B. 1, tit 7, § 3, art 14 ; Fothier, Traitd de Ddpdt, 59 ; Id. Oblig. 
n. 589 [62f4] ; Code Civil of France, art. 1947, 1948 ; Code of Louisiana (1825), 
art«.2927. V 

* Co^e Civil of France, art 1948, 1949; Fothier, Traite de Ddpdt, n. 70* 
The French la# carries the right of indemnity further ; for if a slave is placed-^ 
in deposit with a friend, and he should break open a chest of the depontary, 

' apd steal his money, and escape with it, the depositor would be bound to repay 
the money. Fothier, Traitd de Ddpdt, n. 70. And this is in accordance wiA 
the rule of the civil law. Dig. Lib. 47, dt 2, L 61, § 5 ; Post, § 624. 
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adjudication, that the depositary may rightfully elaim and re- 
cover, such expenses in an action.^ The foreign law would, 

^ 

, ^ Nicholson v. Chapman, 2 H. Black. R. 254. In this caao a quantity of tim« 
ber was placed in a dock in tho Thames ; but the ropes, by which it was fastened 
accidentally got loose, and it floated on a towing-path on the banks of the river, 
and was there left by the tide at low-water. Tho baililT of the manor, on which 
it was leO, removed it at some expense. In an action of.ti'over, brought Jjy tho 
owner of tho timber, it was hehl, that there was no Hon for the cx])en 9 o ; and 
that the action was maintainable!^'^ Lord Chief Justice Eyre, in delivering tho 
opinion of tho Court, said : “ l^^ liply ditficiifty that remained with any of us, 
after we had heard this case argued, was upon tho qiication, whether this trans- 
action could be assfinilated to salvage. The taking care of goods left by tlio 
tide upon the banks of a navigable river, coinmunicatiiig with tlic sea, may in a 
vulgar tense be said to be salvage ; but it has none of the qualities of salvage, in 
respect of which the laws of all civilized nations, tho laws of Oleroii, and our 
own laws in particuLar, have provided, that a recompense is due for the saying, 
and that our law has also provided, that this recoqipense should be a lien upon 
the goods which have been saved. GoihIs eari'ied*' by sea arc necessarily and 
unavoidably exposed to the perils which stonns, tempests, and accidents (far 
beyond the reach of human foresight to jircvcnt), are hourly creating, and 
against which it too often happens, that the greatest diligence and the most 
strenuous exertions .of tho mariner cannot protect them. When goods are thus 
in imminent danger of being lost, it is most frequently at the hazard of the lives 
of those who save them- that they arc saved. Principles of public policy dictate 
to civilized and commercial countries, not only the propriety, but even the 
absolute necessity, of establishing a liberal I'ccompcnsc for the cncourageinent of 
those who engage in so dangerous a service. Such are the grounds upon which sal- 
vage stands. They are recognized by Lord Chief. Justice Ilolf in the cjise which 
has been cited from Lord Raymond and Salkcld. But sec how very unlike this 
salvage is to the case now under consideration. In a navigable river, within tbc 
flux and reflux of the tide, but at a greflt difl^ance from tho sea, pieces of tim- 
ber lie moored t(^cther in convenient places ; carelessness a slight accident, 
perhaps a mischievous boy, casts off the mooring rope, and the timber floats 
' from the place whore it was deposited, till the tule falls, andjeaves it again some- 
where upon the banks of the river. Such an event as this gives the owner the| 
trouble of employing a man, sometimes for an hour, and sometimes for a day, in 
' looking after it, till he finds it, arid brings it back again to the place from whence 
it floated. If -it happens to do any damage, the owner must pay for that dam* 
age; it will be impotable to him as carelessness, that his. timber, in flMting 
flrcHn its moorings, is found damage feasant, if that should happen to bo the case* 
But this is not a case of damage feasanep. The timber is found lying upon 
tihe banks of the river, and is taken into the possession and under the care of 
the defendant, without any extraordinary, exertions, without the teast per* 
sonal risk, and in tmth with very little trouble. It is, therefore, a case of 
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'Wfthotit doQbt, iiumloatfi the equitable doefar^e^’tihnriu^ 
for all BUoh'expeUBesi And if the owner offers a 


V * 

mere finding^^ and talun^ care of the thing fdund (I am willing to agMc(), 
for the owner. * Thin is a good office, and meritorious, at lhast in the inoral 
senseTof the word, and certainly entitles the party to' some reasonabjb recom- 
pense irom the bounty, if not from the justice, of the owner; and of which, If 
it weua ««fused, a co^rt of justice would go as far as it could go'towards enforC- 
^Ing the payment So it would if a horse bad strayed, ^nd was not taken aa an 
estray by the lord under his manorial rights, but was takpn up by some^good- 
natured man, and taken care of by him, till, at some trouble and perhaps at some ' 
expense, he had found out the owner. So it would be in every other case of 
Ending, that can be stated (the claim to the recompense differing in degree, 
but not in princij^lc) ; which, therefore, reduces tjie merits of this case to this 
short que/ftion, whether every man, who finds the property of another, which 
happous to have been lost or mislaid, and voluntarily puts himself to some trouble 
and jDxpeiiso to preserve the thing, and to find out the owner, has a lien upon it 
^ for the casual, fluctuating, and uncertain amount of the recompense, which he may 
reasonably deserve ? It is enough to say, that there is no instance of such a lien 
having been claimed and allowed. The case* of a pointer dog was a case in which 
, it was claimed and disallowed, and it was thought too clear a case ip bear an 
aigument Principles of public policy and commercial necessity support the 
lien in case of salvage. Not only public ^Mlicy and commercial neccbsity do 
not require that it should be established in this case, but very greAt inconvenience 
may bp apprehended from it, if it were to be cbtablishcd. The owners of this 
^kind of property, and the owners of craft upon the river, which lie in many 
places moored together in large numbers, would not only have common acci- 
dents from carelessness of their servants to guard against, but a)to the wilful at- 
tempts of ill-designing pco^de to turn their floats and vessels adrift, in order 
that they might bo paid for finding afaem. I mentioned, in the course of Ihe 
cause, another great Ihcoiivcnience, namely, the situation in which* an owner, 
seeking fo recover his property iiwan action of trover, will1t>e plac'cd, if he is, 
at liis peril, to n^skcT a tender of a bufficient recompense, before he brings his 
, action ; such an owner must always ])ay too much, because he has no means of 
^snowing exactly hair much he ought to pay, and because he must tender enough. 
I know there are cases, in which the owner of property must subhiit to tliis in- 
conyenience ; but the number of them ought^not to be increased. Perhaps it Is 
.better for the public, that those voluntaty’ acts of benevolence from one man to 
si^phther, which are oharitics and moral duties, but not legal duties, should de- 
pend altogether fbr their reward ujwn the moral duty of gratitude. But, at 
any rate, it is fitting that ho who clmms the reward in sudi case should take 
upon* himself the bunlen of proving the nature of the service which he has 


^ Fothier, Irinto de Depdt^n. €9, 72, 74^ 78, 
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fiadbtt of the property who fhatt raitore Hit ikM 
wlVsIi^lfteLfiader a lien for the amount of the^iewt^*^ {AI« 
Jihongh it has been held otherwise if# the rew§r^ is men^ ^ Ub* 
erali^’ oot naming any particala^8um.^] 

4 12SC If the depositary improperly refuses to redeliv^n the 
&po8^ ^henlt^is demanded, he henceforth holds it at hisjown 
peril* therefore, it is afterwards lost, either by his neglect, 
or by accident, it is his own loss ; for ho is .answerable* for all 
deficits and risks^n such casos.^ It is said, indeed, ill tbe^ 
civu law, that if .the thing afterwards porishos from its own in^ 
Cerent defect, without any accident, and it would have porished> 
although it had been restor'd to the depositor, such a loss, oot 
being the offect of the delay, not at the risk of tlie depositary.^ 
If such a ease can exist, and be made entirely eertaiii, it mu4t 
be a case of a very rare aiyl extraordinary nature; and any" 
attempt to get rid of a loss on such a ground, ought to be 
watched with great suspu ion. Our Ltw has not, as yet, refc* 
ognised any such distinction; and, .is the* iioiwlchvery after 
such a demand is a tortious < onversion, if seems difiieult to sec 
how it nould be maintained. Ho, if the depositary should make 
a sale of the goods bailed, that would, d fortxon^ he a convei- 
sion.*^ 

§ 123. And not only is the depoiSitary, who is in dcfeftlt ({a 
mQra^ as it is called in the civil law), liable for all losses, but 
the civil la^ imi>oHcs upon him the duty of paying interest, or 
of making other compensation for the use of it.^ And .this is 


performed, and the quantum of the rernmpen^e whioh*he demand^ instead of 
throwing it upon the owner to estimate it for him, at the hazard of being non* 
snitfd in ah action of trorer ** • See Baker v Hoag, 3 Barbour, 908 ; 7 Id 113 4 
Ante, § 44 I, 88 a; Wentworth v Day, 8 Mete. R 852 . 

' Wentworth 0 . Day, 8 Mete. B. 852 . 

* Wilson o. Guyton, 8 Gill, 218 . * 

* Jones on Bailm. 70 to 121 , Dane, Abridg. eh. 17 , art 14 ; Pothien XniM 
ds*Ddp 0 t, n. fS; Ante, f 100 ; Holbrook v. Wight, 24 Wend. B. Iffo Usq 
Post, 1 414 . 

* Dig. lib. 16 ; tit 3 » k 22 , § S, 1 . 1 «, 9 z. • 

* See Saigint v. QQe, 8 B. H. Bep. 825 ; Stanley r. Gaylord, l^CtbldlHb 

536 * k 

* Ayliffe, Pand. B. 4 , tit 17 ^p. 5284 Code ofLmiliiaiia ( 1825 ), M* lOSRI. 

BAI&IC* * 





done with gre^t jmtife, , Our laww^Duld doulbitlesa 
aompeiusatioii ip t^,»hape of damages^ where the cirQimif|]^a4^ 
of the case shotiliji cajl for any thing more than, a ajmple mdenv* 
nity for the direct* loss# . >. ' . t 

4'124i There are' dertain cases of deposiia made by public 
officers^ which deserve to be brought under notice, before tbip 
subject is concluded. By the local jurisprudence of some of 
the PTepr England^ States, and particularly of the States of 
'Massachusetts, New Hampshire, and Mainefpersonal propwty 
(as well' as real estate) may be attached upon mesne process, to 
re^l^nd the exigency of the writ, and satisfy the judgment * 
In such cases of attachment it is a common practice for the 
•diBcer to bail* the goods attached to some person, who is 
tdjfually a friend of the debtor, aipon an express or implied 
Agreement on his part to have them forthcoming on demand, 
on Jn* time to respond the judgment, when the execution thereon 
aKali be issued. 

^ 12S. Upon bailments of this sort it may not be without 
use to oonsiddr what are the rights and duties of the officer or 
IwUor, aud what are the rights tuid duties of the bailee, com- 
monly called the receiptor. In the flr^t place, as to the rights 
^d duties of the officer. * The oliiccr making an attachment 
on pr#coss acquires a special property in the goods attaclied,^ 
fV^icb continues until the attachment is legally dissolved. If, 
during this period, his pobscssion is violated, he m^ maintain 
all the usual remedies, such as trover, trespass, and replevin, 
Ughipst the wrongdoer.^ If, upon the attachment being made, 
are delivered into th^ hands of any bailee *for clis- 
itodfi without any .specific time for the return, the officer has a 
^ht to demand the possession of them at any time at bis 
pleasure, even before any judgment or execution in the su\t;^ 


^ ^l^iifdd s. NorCh,.S Man. R. 514 ; Perloy v. Foster, 9 Man. R. 112; Whittier 
v^Ssiith, llMafe.!R211; Barker v. Miller, 5 Jobiis.R.4 95. See Ante, | 
*Batl||4<l20. See Pierce v. Strickland, U S! fSre. Conit, Maane, May tem, 
1842, kiss.; Ante, } 9^ to 95. . ^ 

« *Siiif.; tittd Lndden e. learitt, 9 Man. R. 104 Warren wLeland, 9 Mte# 
IL 285; Gibbe v. Chase, 10 Mass. R. 125; Gates a Gates, IsWIasa B.^ 9 t 04 
tttfewaldl a’ Manchester, 1 Fiek-'R. 282; Badlam r. Tbsk^ 1 PWc. 889. 
8oa Ante,|99elo98li. * 

' •PhiUinsuBridse.llMi&s.B.iit. 
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upon the bafleei’d refitsal, the bflicer may ma^MiV a'fltdt 
Hg^ikist him for tho goods, and also for damagas.' if no 

aotual attachment has taken plaoe, bnt the bailee Has accaptad 
the bailment, as if the goods were attached, and waived the* 
formality of* an actual attachment, the officer, if he haa made 
return upon his precept of an attachment of the goods, is entii* 
tied, as against the bailee, to all the rights which he would have 
acquired by an actual attachment.^ 

§ 19& The rigftt of the officer to have restitutioh of ’the 
goods against his bailee is not al&etcd by the fact that the 
judgment in the suit, on which the attachment has been made, 
is satisfied by thc‘ debtor, if Ihe officer still remains liable to 
the debtor for the goods, or to any subsequent* attaching crad*^ 
itor.® But in ease the ofTK'cr.is di^c'harged from alj liability 
over to any per^ol 1 , his right to maintain an action is gone, and 
the bailee will be discharged from his obligation to the offioer.®^ 

§ 127. If tho bailee has acfnaliy delivered over ihe gooda to 
the JcbtoT,dthe officer may, at any time during the continuance " 
of the attachment, retake them from the possession of the 
debtor; for his special pro|K)rty continues, notwithstanding suoh^ 
bailment and delivery over.® 

' § 128. The officer, who has mad<^n attachment upon goodS| , 
is considered* as having the^eustod^ thereof as long as at* 
tachment continues; and if he deliveni them over to the bailee, • 
or to the debtor, and a loss ensues, he will be liable to the ored* 
itor, and the lo«is of the property is at his own peril/* 

§ 129. The creditor .in the suit has no property or interest 
whatsoever in the goods attached ; and can maintain no actkih 
for any wrong or injury doncf lo them by any person who takes ^ 
them or injures them, while in possession of the officer*^ His 


* Phillipe V. Bridge, 11 Mass. R. 242. ^ 

s * JeOett a Ibmy, 11 Maw. R. 219; Lyman v. Lyman, 11 Mass. R. Si?) 
* Bridip 9. Wyman, 14 Mass. R. 190. o 

,1 ** Jenney v. Rodman, 16 Mass. R. 404 ; Whittier v. Smith, 11 
Knap 0 . Sprague, 9 Mass. R. 258) Jewett v. Torrey, 11 Mass. R. 219» ' f 
/ *rLyman 9. Lyman, 11 Mass. R. 317;. Jenney o. Rodman, IS Msis. |h Si4. 

, * Bond vidPadelfoi^ 13 Mass. R. 394. 

: f PbimpS 91 Bridge, 11 Mass. R. 242; l>ler v. Ulmer, IS Mam BUlff) 
Omgdon^- Cooper, 15 Maas. R. 10. 

’ Ladd «. North, 2 Mass. BL 514; Aojts, S 3S to;95. 
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sole remedy 19 against the officer. * The officer is not bound to 
deliver up the goods to the creditor^ who has obtained jddg- 
ment and execution, that they may be levied on by 'another 
officer; for he is still accountable to .the debtor for them.^ 
And, notwithstanding any delivery of the goods to a bailee, 
the officer may attach them upon any subi^equent process com- 
ing into his own hands, while they remain in the hands of his 
bailee/ the bailee will be responsible for the goods ; and it 
will furftish no defence to the latter, that he has subsequently 
delivered.them up to the debtor.^ 

t § 130. The officer, then, being responsible over to the debtor 
for a due redolivery of the property attached, in case of the 
dissolution of ^he attachment, or a satisfaction of* the creditor’s 
claim in any way whatsoever, it behooves him to take care that 
he does not put it in jeopardy by any act of his own. If it is 
lost by his negligence he will be\ responsible therefor.^ But 
what degree of negligence will tnakc him responsibl^i^does not 
seem to have been directly decided. He would, doubtless, be 
responsible for gross negligence and fraud; but whether he 
would be responsible for ordinary negligence, does ifot appear 
to have been decided by any adjudged case ; ^ although, as he 
is a bailee for a conipc'nsation, it may be thought that he ought 
to be bound by the comAon rule in such cases to ordinary 
diligence.^ 

§ 131. In cases of such attachment of property, the ques- 
tion has often arisen, how and by whom the officer is to be 
indemnified for the expenses of keeping the property. If,’ for 
instance, by direction of the creditor, he attaches cattle, who is 
to discharge the necessary expenses of their maintenance? 
There were formerly many doubts on the subject. The rule, as 
now settled, is, that the debtor, whose cattle are attached, is 


^ Blake v. Shaw, 7 Mass. R. 505 ; Badlam v. Tucker, 1 Pick. R. 889. 

■ Whittier v. Smith, 11 Mass. R. 2ll ; Knap v. Sprague, 9 Mass. IL 888;, 
♦JArett V. Torrey, 11 Mass. R. 219 ; Lyman.r. Lyman, 11 Mass. R. 817.- 

* See Jentier e. Joliffe, a Johns. R. 9. 

* See Burke v. Trevitt, 1 Mason, R. 96, 100 to 102; Brawning v. Hsatoid, 
SHiU,592; Ante, f 46. 

* See Potfiier, Traito de Ddpdt, n. 91, 92, 96 ; Poet, § 620. 
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<bo«iid» at hid own risk and peril, to provide snitable food for 
and if they perish through the want of it, it » his exclu* 
aive loss.^ » But the officer is bound, if the debtor neglects it, 
to provide suitable food ; and* if he docs, and a recovery is had 
against the debtor, the expenses are a charge upon the property 
in the officer’s hands, and may^bc deducted by him from the 
proceeds of the sale on the execution.^ If no recovery is bad 
in the suit against the debtor, then the officer is entitfodti^ he 
reimbursed by the creditor, who has^ directed the attachment*' 
tf the officer does not provide suitabje food, and by his ne^ect 
the cattle perish, he will be liable to the creditor for their full 
value.^ 

§ 132. Ill the next place, as to the rights and duties of the 
bailee of the attaching officer. Uis duties art^ sufficiently 
apparent,, from what has bec^i already htated undc'r the pre- 
ceding head. He is bound to keep the property, and to return 
it oil dcn^iid to the officer, and to take roasoiiuble care of it, 
while it IS ill hib custody. For any omission of duty in any 
of these particulars,^ hd will be responsible to officer. But 
this obligation to return tlu* property to the officer is not in all 
cases absolute. If the attac^limeiit is dissolved, and no. oilier 
person has any just claim upon the property, he may, by a 
restitution pf it to the owner, discharge himself from his obliga- 
tion to the officer ; for, in such a ^ase, the specgal property of 
the officer is goiie.^ And if the officer has wrongfully attached 
the goods of a third person, as the property of the debtor, and 
has bailed them, the bdilce may, by a delivery of them to the 
true owner, protect himself;* fur by such redelivery the officer 
will be discharged from any liability for the goods to the ored« 
itor, and the debtor, and the real owner.* 

§ 133. The bailee has no property whatever in the goods, 
but has a mere naked custody.^ And, therefore, it has been 

* Sewall ft Mattoon, 9 Man. R.*537. 

* lyier V. tnmer, 12 Maas. R. 168, 168. 

^.Fhript 1 ^ Campbell, 1 Pick. R. 69, 61. 

* SewaU r. Mattoon, 9 Mass. R. 687. 

* Whittier v. Smith, 11 Man. R. 211 ; Cooper v, Mowiy, 16 Maas. B. 5. 

Le8Xiied«rBr3Faat,l8MaM.R.224; 'Ante, §62. 

^ Norton v. People, 8 Cowen, R. 187; Ante, § 98 e to 98 h; Walermni et. 
BobinaoD, 5 Mass. R> 808y'804 ; Ante,J| 98 to 96. 
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Md in MasBBdracwtte, that he eannot mdntaia tiiy aiHioii^ll 
them against any one^ who shall take them, oni o# bis posses* 
sion.* Bat it deserves consideration, whether his possesnon 
would not be a sufficient title against a mere -wrongdoer; and 
whether his responsibility over to the officer does not ffimish a 
just right fordiim to maintain ah action for injuries, to which suc^ 
responsibility attaches.* It has, on the other hand, been decided 
upon ftdliiBonsideration in New Hampshire [and Vermont],* that 


♦ , 

' Ludden v. Leavitt, 9 Mass. K. 104; Warren v. Leland, 9 Mass. B. 266; 
Comtinonwcalth v. Molw*, 14 Mass. R. 217; Contrh, Waterman v. Bobinson, 
5 Mass. B. 308, 304. In this lasjf case, the Court held that a naked bailee 
might maintain ad action of trespass or of trover, but not of replevin, as the 
latter vas founded in property. Ante, § 93 b to 93 h. 

' See Ante, § 93 to 95, 153, 266, 267 ; Waterman v. Bobinson, 6 Mass. B. 803. 

* [Jn Thayer v. Hutchinson, 1 3 Vermont, 507, Bennett, J., said : The opinion 
and chaise of the county coqrt, in this case, that the plaintiff was not entitled 
to recover, no doubt proceeded upon the ground that the plaintiff 'ftad no such 
interest in the property in question, as would enable him to maintain trover. It 
is true that, in Massachusetts, it has been held that the receiptor of chattels 

• attached has but a mere naked possesHtm of them', as the servant of the officer, 
without any legal iqjtcrcst, and therefore, that ho cannot maintain any action 
against any one who shall take them out oIT his possession. Ludden r. Leavitt, 
9 Mass. R. 104 ; Warren v. Leland, Id. 265 ; Commonwealth v. Morse, 14 Mass. 
217. The same principle has bee^rec<^nized in other cases in that State. In* 
Dillenbai'k v, Jerome et aU 7 Co wen, 294, the Supreme Court of New Yoik 
hold the same doctrine, and fully indorse the Massachusetts cases. See also, 
Barker s. Miller, 6 Johns. 196, and People v. Norton, 8 Cowen, 137. The prin- 
ciple of these cases is directly opposed to the present Motion, and they arc the 
opinions of learned and highly respectable Courts. Still we cannot accede to 
their soundness. The position that a mdre depositary^ or bailee for safb keepii^, 
has no special property in the deposit, but a custody only, is certainly a doctrine 

* which is inculcated by the most respectable authorities. • In addition to the fixre- 
gmngr 1 mightyefer to Ilartop i*. Iloare, 8 Atkyns, 44 ; Southcote*s case^ 4 Coke’s 
B. 84 ; Wi^rman v. Robinson, 5 Mass. R. 804 ; Brownell v. Manchester, 1 JPiek. 
292. Still, it is often laid down, by elementary writers, that a depositary has a 
speeial property in the deposit Blackstone, in bis Commentaries, 2d voU 452, 
lays it down that the ^nend bailee may vindicate, in his own ri|^ his jmssai- 
sory interest against any stranger or third person. Sir William Joaea, in his 

t Law of Bmlments, says : * Eveiy bailee has a temporary ^ property in 

the things of which possesrion b delivered to him, and has theroforo a po w s a wi y 
aetbn against a stranger who may damage or purioin them.’ A ease b dtad 
from the Tear Book, 21 Hen. Vll, in wMch Justice Tineas b reported tohasre 
said* *In thbeasethebaileehasa ptoperlyuithathiai^agaiaatefvatyitnM^m^ 
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Htt iMilae of the offienr ha«. m saffioient poroimrtjr tomointain 
ad aetioo against a stmnger f<» any dispossession or injiny 

. »■ ■ * 

^ \ * * 
Jfor be u obargeable to tbe bailor, an4 for this reason be shall recover agaioffe a 
etfanger wbo takes the goods out of bis possession.’ The character of the baib> 
ttient does not distinctly appear in the report; bnt, from the statement of the 
pleadings, it is to be infon^ that tbe bailee was a more c/s/MMitary. Other cases 
ate to be found in tbe books, recognising tlio same doctrine. But^l^ this as it 
may, I do not think it is important, in this case, to determine whether tTie plain* 
tiff had strictly a special properly in the articles in question, or not. lie is 
answerable over to the officer for the property, and tlic extent of fts responsi- 
bility may bo immaterial ; and he ought not to be chargeable without having 
tbe means of redress. plaintiff had the lawful possession of the chattels, 
and whether this was accompanied with B}iccial interest or property in them, 
or not, it was sufficient to enable the possess^ to nialiitfiin trover or trespass 
against any wrongdoer who violates that possession. Fisher e. Cobb, Vt. li. 
634. The finder of a jewel has such a title 'to it as will enable him to keep the 
possession against all persons but the rightful owner, and ho timy maintaiirtrover 
for It. Atifoory e. Delamirie, 1 Strange, 50(>. Stitton c. liiick, 2 Taunton, 803, 
200, is to the same effect Lawrence, J., in the latter case, says * * I'hcre is 
enough of property in this plaintiff to enable him to maintain trover against a 
wrongdoer ; ’ and Chambre, J., says : * The plaintiff has possession under the 
rigbtAil owner, and that is sufficient against a peibon having no color of right;’ 
agiun he says : * Even a general bailment only, for the benefit of the rightfUl 
owner, will suffice.’ Burton o. Hughes, 2 Bingliam, 178, and Oughton v. Sep- 
pings, I Bara. & Adolph. 291, are to the same effect %ut it does not follow that 
because a depositary or bailee for safe keeping, who has tfio actual possession of 
a chattel, can maintain trover, as well as trespass, against a wrongdoer, who 
disturbs his possession, he must therefore have a special property in the chattel. 
In Waterman v. Robinson, 5 Mass. R. 301, which was replevin, Parsons, C. J., 
in giving the opinion of the court, expressly states that, as the plaintiff bad 
merely the care of the goods for safe keeping^ and no hpenal property m Mem, he 
could not maintain replevin, which Is founded in property cither general or 
special, but ipight maintain taespass or trover, if his possession was violated. Jt 
is generally said that a sheriff, wbo has seized goods on an attachment, or exo- 
evdon, can maintain trover for them on the ground that he lias a spertaf prop- 
erty ip them. In Giles v. Grover, 6 Bligh, R. 277, in the House of Lords tto 
subjeet is fully eafamined. Lord Tenterden, in that case, p. 432, say s : 
aotioDS, that Is, actions by sheritt% * are maintainalde upon a ground perfeedy 
disdnet liram the Iri^t of property. They are maintaingble upon the ground, of 
posMssion ; ’ and he adds : * Any man in the poBsi*iBion of goods, as. baileei 
otherwise, may, in his own name, miunbun an action.’ Lord Tindall, C» J., in 
the same case, says tin substance : * He wbo has the legal possewion of gpodt, 
^thongh not the property, may maintain trover against a wiongdem^, without 
color of legal title, who cannot dispute the title of the party ip possoanoo.’ 




OS maomo> 


mt 




of the goods attached.* In the French law, ii} cases of sehrai^;:, 
or attachment of goods, the bailee is deemedf to possess only a« 


And M adds : * It would be a better definidon of the 8berifi**8 relation to these' 
gooiii^ to say, “ ho has them in his custody under a power to sell them, rather 
i^n an actual iMerest or property in them,** They are in custodia leyis, a phrase 
which* plainly distinguishes a more custody and guardianship of the goods, fWxn 
a propcgljy in them# l^veral of the other Judges gave the same explanation. 

* Justice Taunton added : < The sheriff, under the writ, has a mere power to sellf ' 
without an^ interest vested in him, except that which any bailee, who is answer- 
able over, lias for his own protection.* If this may be termed an interest, or a 
speoial property in the chattel, it is like the interest in the receiptman. Both^ 
aio founded upon a liability over to others. It is clear there is no beneficial 
interest When we speak of a special property in a chattel, we usually mean 
some right therein distinct and Aibordinate to the general owner, as in the case 
of a jiledge. If, by a special property, we mean a subordinate right to control 
the chattel, arising out of a lawful ^sscssion of it, accompanied with a liability 
over, then it is clear the mere, depositary, or bailee for safe keeping, and the 
sheriff, who has it in custodia legis^ have such property. The defendants, in* the 
case before the Court, stand as strangers, and have no^ color of right 

The fact, that Kidder stated, when the defendants drove away the property, 
that he took it upon an attachment against Bracket, amounted to nothing. No 
procom was shown ; none given in evidence or offered on the trial. The oefen'd- 
ants, then, tnust stand, not only as strangers, but even without any color of right. 
If, then, we were even toehold, as in Massachusetts and New York, that the re- 
ceiptnian had no pr^rty whatever in the cliattcls, for which this action was 
brought, but only a mere naked custody, still, his possession and responsibility 
over to the officer, who delivered them to him, must furnish sufficient title and 
just right for him to recover, as we think, against these defendants. Without 
this, the plaintiff may be charged for not returning the chattels to thejofficer, 
and'yet bo left remediless for the very injury, which may put it out Of bis power 
to return them. Though it may be true 'that the officer who servcl| the process 
might have maintained tUe action in his own name, still, it does not follow that 
he edone can have the action. Chancellor Kent, in his CommenUpries, voL 2, p. 
565, 8d edition, says : * Notwithstanding all the nice criticism to the contrary, 
every bailee in lawful possession of the subject of the bailment, may justly he 
conridered as having a special or qualified property in it, and as he is re^ponsi- 
bl|| to the bailor in a greater or less degree for the custody of it, be, as wdl as 
the bailor, may have to action against a tiiird person for an injury to the ebat- 
See also, 2 Kent,«Com. 568 ; Bac. Abridg. Bailment, D.*; Bobertsv. Wy- 
att, 2 Taunt 268; Boothe. Wilson, 1 B.&Ald.59; Addim v. Boun^, 4 A^^ 


^ Poole 0 . Symonds, 1 New Hamp. B. 289; Odiomeo. Colley, 2 New Ba^p. 
, B. 70; Hyde Noble, 18 New Ha^ 494 ; Ante, § 68 e to 98 b. 
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naked custody. But this is trae in that law also, as to the' 
attaching officer himself, in which respect it differs from our 
law.i Bat, assuming that the bailee has only {t naked custody, 
in the goods, it is agreed that the bailee may retake them from 
the custody of the debtor, to whom he has delivered them, 
although be could not maintain an action for the possession of* 
them, cither a^inst him or against a third person.^ 

§ 134. The French law upon the subject ^of tlie rightjf and 
duties of officers attaching property under judicial process, and 
their bailees, is entitled to the attention of every lawyer, who 
is ambitious of acquiring a rational view of the subject^ 
The general obligation in that is understood to be for" 
ordinary diligence on the part of the officer.^ But a detail of. 
all the rights and duties springing put of suc*h attachments 
under that law would lead us tm) far into collateral inquiries.* 


& Ellis, 799, 804; Nicolb r. niMtard, 2 Cromp. Meos.'& IIom*. K. 657, 660, 661. 
In the case of Burrows r. Stoddard, 3 Conn. ll. 160, it was expressly held that 
the receiptor of goods attachc<l, who had put thclh into the actual posiession of 
a third^person to take the charge of them, might mainSaln trespass, even against 
a jicripn who had attached the goods as the property of the samo debtor. 
Such thirrl person was reganled as tho mere servant of the receiptor. This 
same question has received very full consideration by the Supreme Court of 
Ke.w Hampshire, in tho case of Poole e. Symonds 1 N. IL R. 290, where it is 
held that the receiptor may well have the action. Tho defendant, another 
deputy sheriff, in that case, too, had attached the property for another creditor 
as belonging to the same debtor, and was not, of course, without some color of 
right. The Court say, that the receiptor accpiired a special pro^HTty in the 
g^s, subordinate to and consistent with the special pro{>crty of tho olTicer ; 
and that it iaUlt at all inconsistent that two persons should severally have a 
qiedal property in the chattel, at one and the same time. 

** We have been led to a more full examination of this question, in conse- 
qaenoe of the opposing decisions in Massachusetts and New York, than we 
riiould otherwise have thought necessary. We cannot, however, subscribe to 
the oorrectness of their doctrine ; and we think, upon well-established prineb 
pies, the plaintiff had, at least, in the language of Sir William Blackstonei 
^sneb pos||fsorg interest/ in the chatteb in question, as was sufficient to entida 
him t» maintain this action."] 

* ^ Pothier, Traitd de Ddpdt, n. 91, 92, 93, 99. 

* Bond e. Padelford, 18.MasB. R S94. 

* Pothier, Traitd de Ddpdt, n. 91 to 98. 

* Pothier, Traitd de Ddpdt, n. 92. 

Pothier, Traito de DdpOt, n. 91 to ^8. 
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’ \ 135. Itahas been eaid, that by ah aitacbhlbtft *tiie'||lMeftk 
property of the debtor is in abeyance and sospendedfl* 
proposition, hoar'ever, is to be received with shme quaMcatilina 
The debtbr, daring the existence of the attachment, is donbflh^ 
barred of any right to recover (he saftie against the O/Bc^. 
But, subjeot to the ]ien of the attachment, he retains th^ right 
to *the property, and may alienate the same ; and his vended, 
upoa discharging. the attachment, or satisfying the debt, will lie 
entitled to receive the same from the person in whosa custody 
it is.* 

§ 136. Here wc finish the consideration of the subject of 
'deposits ; a title which has employed the learning and exercised 
the ingcnnity*of some of the proudest names i|^ the annals of 
jurisprudence. 


CHAPTER III. 

ON MANDATES. 

§ 137/ Wb come next to the consideration of the contra,ct 
which in the civil law is called MandcUunty and which Sir 
William Jones, for want of a more appropriate English word,* 
has not scrupled to call a iSflandate. We are>||Kccu8tomed, 
indeed, in common parlance, to use this word in the sense of a 
judicial command or precept, which, however, he deems only a 
secondary and inaccurate use of it* And he defines a maoi- 
date to be a bailment of goods without reward, to be earned 
from pl^ce to place, or to have some act performed about them.^ 


^ Ladd V. North, 2 Mass. R. 514 ; I Domat, B. 1, tit. 7, § 4. 

* Sle the reasoning in Bigelow a. Willson, 1 Pick. R. 485. See also, PdtUer, . 
Tiaitd de Ddpdt, n. 95. 

* Jones on BailqikdS. 

* Jones on Bailm. 117. 
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definition! ^ s^qps mainly to have foUgviied^thatof 
^fd Cog^ V. i^naid,* whose language ia^ that, it 

fir delivery of goods or chattels to somebody,^ who is to cany ^ 
or to do some act aboi^t them gratis^ without any rewasa 
such work or carrilge. Perhaps this is more properly au 
enumeration of the various soAs of mandated, than a striat 
definition pf the cputract. At least| it may be more sirapfy 
stafed to be, at the common law, a bailment of perHopa| j>rop« 
erty, in regard to which the bailee engages to do saine act 
without reward. Pothier has defined it according to the civil 
law, thus: ^^Mandatum est ct>ntraclus^ quo quis fiepotium g'f- 
rendum^ comiUii alicui\ gratis illud suscipienfiy anmo invicep^ 
contrahendoi obligationU,^ ^ Wood define'^ it to J)c a contract 
of the law of ^nations, by which an alFair is committed to the 
management of another, and by him undertaken to he per- 
formed gratuitously.^ Tlih is Mibbtaiilially the defiiiitioii of 
Pothier, who adds oily, that it is to be (h)iie at the risk and in 
the place of the bailor, and that tln‘ bailis* is to render to him 
an account.^ Dr. Halifax says: A mandate, or eommihsion, 
is a contract, by which a lawful business is committed to the 
management of another, and by him undertaken to J>e per- 
formed without reward.” ® The Code of France deelan*8 that 
a mandate, or procuration, is an act by wliich one gives to 
another a power of doing something for the inandant, and in 
his namc.^ llciiicccins gives a still more (*oncisc definition: 
Mafidaluui {a manAs datiom dictum)y* quoH est rontraclus cM- 
*sensuaiisy bonce fidei quo alleri negoliumy gratis gcrenduniy com* 

X 2 Ld. Raym. 90l», 913. 

» P6thier, IVind. Lib. 17, tit. 1, n. 1 ; Dig. Lib. 17, tit 1, 1. 1, § 4 ; Cod. 
Lib. 4, tit 86; Inst Lib. 8, tit 27 ; A>liffe, Pand. B. 4, tit 10, p. 476 ; Stoty 
mi Agenry, § 4. 

» * Wood, Civ. Law, B. 3, ch. 6, p. 242. 

* Pothier, Traild* de Mandat, Art. Prelim, n. 1. 

• Halite, Analysis of the Civ. Law, 70. See AylifTe, Pand. B. 4, tit 10, 

p. 476, 477. , • 

• Code Civil of France, B. 8, tit 13, cb. 1, art. 1984 ; Merlin, Repert Man- 
dat, § 1, Art. Prelim. ; Code of Louisiana (1825), art 2954. 

* No^t gives a similar derivation. See also, Pothier, Contaat de Mandat, 
Art Frelun.; Ayliffe, Pand. B« 4, tit 10, p. 476. 
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mithtfirfet a\ tbUero suscipitur.^ Erakine defines it to be that 
contr^ by which one employs his friend to manage Ms afiairs^ 
or any branch of jthem.^ In the choice of definitions, none strikes 
m^ mind to be more neat and distinct, than that of Mr. Chan- 
qtJlor Kent. “ A mandate,” says %e, “ i^ when one undertakes, 
without recompense, to do some act for another, in respect to 
the thing bailed.” ^ 

§ 1 ^ 9 . .But, not^to dwell* further upon mere ^definitions, 4he 
person employing is called in the civil law mandans or manda- 
tOf (and hciicc, in the Scotch and French law he is called man- 
dmt)]^ and tlic person employed is called mandedarim* I 
shajll not scruple to call tlie former, for want of a more appro- 
priate word, tke mandator;^ and usage has already sanctioned 
th(^ propriety of calling the latter the mandatary.^ 

^ 139. From tlic language of Dr. Halifax, it would seem 
that he sup|>osed that the contract of mandate was not recog- 
nized in the coininoii law. llis words ftre, ^ In the laws of 
England the contract of mandatum is of no use ; ” ^ in whiep 
assertion, he is under an entire mistake. The. common law 
may not, and, indeed, docs not, comprehend, under that appel- 
lation, all the contracts of mandate according to the civil law; 
such, for ex^mpl^, as mere naked acts of agency, where there 
ifl/ no bailment of any thing to the ageiit.^ But, for the most 
l^rt, the [irinciples applicable to all the various classes of raan- 
/uates have a place in our law, although they may be diflereiitly 
I arranged, and may have acquired a different appellation from 
that whicli is recognized in the civil law.^ 


* ' IliMtioc. a<l Pand Par^ 3, LiK 17, § 230. See Vinn. ad Inst, 6^ ; Par- 
tidas, B. 5, tit. 12, 1. 20, &(*.; 1 Bull, Comm. 259, 5th edit 

* £mk. Inst B. 3, tit 3, § 11. 

* 2 Kent, Comm. Lect 40, p. 568, 4th edit 

* Enk. Inst B. S, tit 3, § 11 ; Potbicr, Traitd de Mandat, n. 1. 

* 1 Br<^, Civ. Law, 382 ; Halifax, Anal, of Civ. Law, 70. 

* Jones on Bailm. 63. In the French law, the former b called Le Mandant, 
Ike latter, Le Mandataire, or Proenrenr. Fbthier, Traitd de Mandat, Art 
Fkalitn. n. 1. Dr. Halifax calls tho former Mandator, the latter, Mandatee. 
I should have followed him, if Mandatary had not been already natmaliied. 
Halifax, Anal, of Civ. Law, 70, § 16, 1 7. 

'•Halifax, AnaL tfCiv. Law, 70, $ 16, IS, 19. 

* Post, § 142. 

* Ses Story on Agency, § 4. 
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' $ 140. The contract of mandate seems so nearly allied to 
that of deposit, that it may properly be deemed to l||Iong to 
the same class. The great distinction between one sort of 
mandate and a deposit is |aid by Sir Wm. Jones to be, that 
the former lies in fesflkance, and the latter simply in custody.^ 
Philosophically, or even technically speaking, it may be doubted 
whether this distinction really exists. In eases of deposit, some* 
thing almost always remains to be done, bolides a mere; passive 
custody. If the deposit is perishable, labor must be performed 
to keep It in proper order. If it is a living animal, as a horse, 
suitable food and c'xereise must be given to it. ^Aiid these 
may properly he said ‘to lie in feasance. In the next place, hi 
mandates there is eonimonly custody; the jAsessioii of the 
thin^ being generally indis]MMiHable to <he performance of the 
act intended by the parlies. So that, in each contraci, then* is 
custody, and labor, and service to be performed. The* true 
distinction between 1hf*m is^ that, in the case of a deposit, the 
principal object of the parties is the custody of the thing, and 
the service and labor bre merely accessorial ; in the case of a 
mandate, the lalmr and services are the principal objects of the 
parties, and the thing is merely accessorial. The distribution 
of the subject into diflR*rcnt heads may, on this account, be not 
unjustiiiablc, and it is certainly convenient. 

§ 141. 'I'he contract of mandate, in our law, is (as the 
common deflnition imports) confined to mere personal prop- 
erty ; and does not embrace, as it docs in the (dvil law, real 
property. In general, the civil law makes few distinctions 
of rights, and duties, ami rqnu'dies betwe^en the one species 
of property and the other. In our law the distinctions are 
very broad and important in many respects. There is cer- 
tainly no repugnance to any principle of our law, in consider* 
ing a gratuitous contract to do an act in respect to real property 
to be a mandate. It may involve obligations precisely the 
same as it would in relation* to pers^al property But the 
definition of Sir William Jones, above stated, as well as the 
description of this sort of bailment by Lord Holt in Coggs o. 
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« « 
Bernard, in which he constantly speaks of ^oods and chattels,^ * 
abundantly shows the habit of our law to be, to confine bail* 
ments to person^ property. In the civil law Ibl gratuitous 
engagement to clear out. a ditch, or to cultivate or to sell a 
farm, belonging to the person giving the direction, would be 
deemed a mandate.^ In our law it would be treated merely 
as a special undertaking, without falling under that class of 
contract. 

§ 142. In the civil law the contract of mandate might also 
interycne, ultliougli there >vas no delivery of property in the 
mandator. • The French law and the law of Louisiana adopt 
the same interpretation.® Thus, every case of a gratuitous 
agency or proc^ation gave rise to the o])ligations of a man- 
date in the civil law. As if A recjiiested B to purchase a 
farm for him, or to buy stock, or to build a boat, or to write 
a deed or other instrument, without any recompense, express 
or implied, it was de(*mlHl a. mandate.^ In our law we should 
treat it as a case of agency, and rfot of bailment.® The obli- 
gations in point of law may, in many respects, be the same ; 
but the elassilication woidd be ditlerent.® 

§ 143. It has been observed, according to the known dis- 
tinctions in the fonagii and Roman law, that the contract of 
mandate is one of the law of nations (that is, one arising 
from tin*, law of nature, common to nations)i( that it is found- 
ed upon mere consent, express or iin])lied ; that it is a con- 
tract, of mere kindness and beneficence; and that it belongs 
to the class called synallagmatical, that is, involving mutual 


Lil. Raym. 909,013,918. Sco also, Jones on Bailm. 1, 117; Bac. Abr. 
Bailment. 

* 1 Pothier, Pand. Lib. 17, tit. 1, n. 3, 4, 5 ; Dig. Lib. 17, tit. 1, 1. 2 ; 1 Brown, 
Civ. Law, 381. 

* Pothien Contrat de Mandat, n. 1 ; Code Civil of Franco, art. 1934 to 1991 ; 
•Code of Leftsiana (1825), art. 2954 to *i9G4. 

* 1 Domat, B. l,tit 15, § 1 ; Wood, Civ. Law, 242 ; 1 Pothier, Pand. Lib. 17, 
tit. 1, n. 3, 5 ; Pothier, Contrat do Mandat, ch. 1, n. 1, 6, 7 ; Guns, Institutes, 
Lib. 3, § 155 to 161 ; 1 Brown, Civ. Law, 381 ; Aylific, Pand. B. 4, tit. 10, p. 
476. 

* Story on Agency, § 4. 

* Ibid. 
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and reciprocal obligations.^ Bat these distinctions are not 
material to be considered in our law. 

§ 144. From the very terms of the definition, three things^ 
are necessary to create a mandate. First, tliat there should 
exist something, which shotild be the subject-tiiatter of the 
contract, or some act or business to be done ; Ut sit 
quod gerendum ailer conmitlat^ alter suscipiat ; ^ secondly, that 
it should be to be done gratuitously ;® and thirdly, that die par- 
ties should voluntarily intend to enter into tfie contract.** 

§ 145. In the first place, as to the matter of the contract. 
It must respect an act to be doiuj //z/z/Zi/ro, and not one already 
completed-; ut sit gerendum^ non jam geslumfi Thus, it is said, 
that if A requests B to lend C at his, A’s risk, a^^urn of money, 
and he lends it accordingly, it is properly a mandate, and A is 
rc.sponsiblc accordingly. But if unknown to A, B has aln^ady 
lent C the sum, there the like contract does notarise.® * So says 
the Roman Is^, Si post crcditani peaimam vuindavero creditori 
credendiim^ nullum esse mantialum^ And the Roman law would 
also class under the hcqjfl of a mandate a rcHpiest from a third 
person to a creditor to give lime to his debtor, ut the risk of 
the mandator.® 

§ 146. It must also respect some certain thing ; for if the 
thing be wholly uncertain, it is impossible that any contract can 
arise. The vcry|raguene.s8 of it prevents the law from acting 
upon it.® Thus, in the French law, an example of a void man- 


^ Fothicr, Contrat 4c Mandat, ch. 1, n. 1 to 5; Vinn. !id Inst, dc Mandat. 


Lib. 8, tit. 27. 


* Potbier, Pand. Lib. 17, tit 1, n. 1, Art Prelim.; Pothier, Contrat de Man- 
dkt, n. 6. • 


* Potbier, Pand. Lib. 17, tit. 1, n. 1, Art. Prelim.; Id. n. 15; Pothier, Con- 
trat de Mandat, n. 18. 

* Pothier, Pand. Lib. 17, tit 1, n. 1 ; potbier, Contrat de Mandat, n. 6, C, 9, 

17, 22. ' • 

* Pothier, Pand. Lib. 17, tit 1, n. 1, Art Prelim. ; Pothier, Contrat de Man- 
dat, n. 6. 

* Pothier, Contrat de Mandat, n. 6. 

Ibid. ; Dig. Lib. 17, 1. 12, § 14 ; Potbier, Pand. Lib. 17, tit. 1, n. 2. 

* Pothier, Contrat de Mandat, n. 6 ; Dig. Lib. 17, L 12, § 14. 

* Pothier, Contrat de Mandat, n. 9. 
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date would be, where A charged B to buy something for hinVr 
on a particular evening, or at a paiticular fair. There, as it is. 
wholly uncertain what he is to buy, no contract arises.^ An 
example in our law. would be, where A requested B to take 
something for^im to carry to C, and nothing was ever deliv- 
ered, dr designated to B, to be carried. 

§ 147. It must also be an act of such a nature, that it may 
properly be deemed the act of .the inandatot, through the in- 
. strumentality of the mandatary, or his agent, according to t^ie 
maxim, Qui mandat^ ipse fecisse videtur? Thus, if A directs 
B to borrow a sum of money from hi^ banker, belonging to A, 
as a gratuitous loan, and B receives it as such, it is plain that 
it is* not a mandate, but a mere loan ; for A cannot lend to- 
himself.^ This case may seem too clear for controversy ; but 
the civil law has thought it important enough for a place in its 
text< Si quis Tilio mandaverit, ut ab actoribus suis muluam pe» 
cuniam acciperet^ mandaii lum acturum^ 

§ 148. 'Bo, the act to be done must be of a nature capable 
of being done, and not be a vain or ab^rd act.^ A cannot cre- 
ate a contract of mandate with B by requesting B to buy for 
bim his, A’s goods, for A cannot buy of himself ; nor to buy 
B’s goods, for B cannot buy of himself.^ But if the act be 
ipossiblc,' the contract may arise, altliough the mandatary may 
.not have the proper skill or power to performiit well ; for there 
is no absurdity in his undertaking it ; for in such a case the 
maxim applies, Spopondit periliam et indnstriam negotio gerendo 
pwrem? 

§ 149. If the thing to be done concerns only the interest of 
the mandatary, it is equally plain that no contract arises.^. As 


' Pothier, Contrat de Mandat, n. 9. 

* Id. n. 10. 

* Id. n. 10. 

* Id. n. 10; Potliicr, Pand. Lib. 17, tit 1, n. 6, 50. 

* Pothier, Contrat de Mandat, n. 13. 

* Pothier, Pand. Lib. 1^, tit. 1, n. 6, 10, 11 ; Pothier, Contrat de Mandat, 
n. 14. 

' Pothier, Contrat de Mandat, n. 19, 14; Pothier, Pand. Lib. 17, tit 1, 
B. 25 to 90. 

* l|pthier, Contrat de Mandat, n. 15; 1 Stair, Inst. B. 1, tit 13, § 1 ; Enk 
Inst A 9, tit 9, § 19. 
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if I direct A to invest his money in a particular fund, it is but 
mere advice or recommendation.^ Si tud tantum gratid libi 
mandemi supervacuum est mandatum^ et ok id •mdla ex eo oblu 
gaiio nascilur.^ But if it concerns the Interest- of the man- 
dator as well as the interest of the mandatary, or another, the 
contract may arise ; for there is nothing inconsistent, in such a 
case, in the inandatary undertaking to act for the mandator in 
respect to his interest. Therefore, it is said, in tlie civil law : . 
Mandaium inter nos contrahitur^ sive mvd tantum gratid tibi man^ 
liemj sive aliend tantum^ sive med eValicnd^ sire ined et tud sive 
tud et aliend? 

§ 150. In general, a mandatary cannot, according to the 
principles already stat<*d,^ be said to have any special property 
in the thing, unless he has incurred expenses about it, for which 
he has a lien. In this n'spcct he stands in Wxv. same situation 
as a depositary.** But, although neither of them has a. special 
property in* the thing bailed, it does not folU>w, that they may 
not have an action for any tort done to the* thing while in their 
possession, especially if they are liable over to the bailor in 
such a case.® Index'd, as we have already sf'en, a depositary 


' Pothicr, Contrat Mandat, n. 15; 1 Doinat, R. 1, tit. 15, § 1, art 13; 1 
Stair, last B. 1, tit 12, § 2 ; l]i!»t R. 3, tit .3, § 13. 

* Dig. Lib. 17, tit 1, 1. 2 ; Id. § G ; Pothicr, Contrat dc Mandat, n. 15. 

* Podiicr, Contrat dc Mandat, ii. 15; Id. ii. 17 ; Dig. J^ih. 17, tit 1, 1. 2, § li 
to G ; Potbier, Fand. Lib. 17, tit. 1, n. 11 to 14 ; Woocl, Civ. Law, 242; 1 Dc^ 
mat, B. 1, tit 15, § 1, art 10 to 12; (lalifax. Anal. Civ. Law, 70. Seo Post, 

§ 21G. Thtt Code of Louisiana of 18^25, art 2955, says: “ The mandate may 
take pl^e in five difTercnt manners; for the interest of the i>crson granting it * 
alone ; for the joint interest of both parties ; for the interest of a third person i 
for the interest of such third person, and that of the party granting it; and 
finally, for the interest of the mandatary and a third person.” This embraces 
the exact divisions of the Roman law. 

* Ante, § 93 to fs h; Post, § 279. 

* Ante, § 93 to 93 h. 

* Booth «. Wibon, 1 Barn. & Al£ 59 ; Coggs v. Bernard, 2 Ld. Baym. 909, 
911 ; Pothier, Pand. Lib. 17, tit. 1, n. SO. But we Jones on Bailm. 80; Milea 
«t Cattle, 1 Lloyd & Weis. 353; a. c. 6 Bing. B. 743; Giles v, Grover, 9 Bligh, 
R N. S.'47S. See also. Barton o. Ilughes, 2 Bing. R 173 ; Sutton v. Buck, 
2 Taunt 802; Ante, § 93 c to 98 h; Post, § 152. . 

JV 
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has such a right of action, flowing from his possessoiy title; 
and the same rule applies to a mandatary.^ 

§ 151. But it*may be asked, whether it is necessary,' that the 
act done should be for the benefit of the' mandator, or whether 
he must have a right or interest in the thing itsdf. Pothier 
has answered this question in the negative. If the act to be 
done at the request of the mandator be for the benefit of a third 
person', and the mandator might himself become liable if it w^ 
not done, then the mandatary would be chargeable upon JlIbB 
undertaking.^ But if the mandator acts simply as an agent ih 
giving the mandate, and incurs no personal responsibility, or 
merely gives an honest recommendation to do an act,%nd no(t. 
an order, ^ it would be otherwise. In the Roman law, the rule 
is, that no one can contract, except for his own interest ; Nemo 
stipulari potest^ nisi quod sud interest.^ But the- same law* 
says : Si tibi mandavero^ quod med rum irdererat^ veluti ut pro 
Sejo intervenias^ vel ut Titio credos^ erit mihi tecum actio maur 
dati ; et ego tibi sum obligatusfi And Pothier understands this 
doctrine to rest on the distinction above suggested.^ 

§ 153. The common law has not generally been supposed 
to be difierent. And where a mandatary delivers goods to 
another person, and they leceive an injury, for which the man- 
datary would be liable over to the owner, there does not seem 
to be any objection, upon principle, to his right to recover for 
his own iiidcninity. At least, there are analogous cases, which 
approach very near to this doctrine, ^ even if others should be 


Nicolk V. Bastaid, 2 Cromp. Meea. & Rose. 659, 660; Ante, § 93 c to 93 h; 
Post, §152. 

* Pothier, Contrat de Mandat, n. 17 ; Pothier on Oblig. n. 138, 139. 

* Pothier, Pand. Lib. 17, tit 1, n. 17; 1 Domat, B. 1, tit 15, § 1, art 13; 
Pothier, Contrat de Mandat, n. 18 to 21 ; Dig. Lib. 17, tit.^1, L 12, § 12. 

* Pothier, Contrat de Mandat, n. 17. 

* Dig. Bib. 17, tit 1, 1. 6, § 4 ; Pothier, Pand. Lib. 17, tit 1, n. 13 ; Pothier, 
Contrat de Mandat, n. 1 7. 

* Pothier, Contrat de Mandat, n. 17 ; Dig. Lib. 17, 1. 6, § 4; Id. Lib. 8, tit 

3, 1. 21, § 3 ; Wood, Civ. Law, 242 ; 1 Domat, Civ. Law, B. 1, tit 15, § 1, art. 
11, 12; Halifax, Anal. Civ. Law, 70; Ayliffe, Pand. B. 4, tit lO, p. 477; 
Pothier, Pand. Lib. 17, tit 1, n. 30. , . , 

' Bac. Abridg. Bailment^ D.; Id. TVoap', C.; 2 Kent, Comm. Lect 40, p. 
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thought to question ii The ground of the doctrine has been 
'before alluded to. The general principle of the common law 
is, that possession with an assertion of right, and in many cases 
possession alone, is a suiTicient title to enable the possessor to 
maintain it suit against a xnen^ wrongdoer for any wrong or 
injury done to the ihuig.^ However, in Miles v. Cattle^ (which 
has been already cited in another place), this rule seems not to 
have been deemed applicable to the case of a mandat sfiry, who 
had disobeyed the directions, under whi(‘h a paroed had been 
intrusted to him, and thereby hud nlade liimscdf p(*rsoiially re- 
sponsible to the owner ; because^ he had no special property 
in the flarcel, which was d<*hvcred to him for a particular pur- 
pose, which he had disobcyeci ; and bccotidly, because* liy that 
act he had deprived the* defendants of the intended bin* for the 
carriage of the pared. Wliether liiis cuhe* can be distin- 
guished ill principle from other deeisions, which lia\<' be*eii 
made ill eases of deposits and gratui1e)ris loans, ^ and wlietluT, if 
so distinguishable*, it stands upon satisfactory reasoning, and 
just analogies of the law, are points which de>serve* the eonsid- 
eftition of those who shall hereafter be called upon to adminis- 
ter this branch of the law. It is clear that the plaintiir in this 
case, by his own misconduct, had rende^red hirns(*lf liable to thi*' 
owner for the full value of the pared ; and indeed, in a legal 
sense, he had eoiive*rted it to his ow’ii use*. Why, imdc*r such 
circumstances, he should not be entitled to an action against 
mere wrongdoers, or his own bailce*s, for their tort or ii(*gli- 
gence in regard to the pared, it i'^ somewhat ditiicult to jht- 
ceive. Is the principle*, that C bailee whether he is b<) by right 
.or by wrong, may protect his possession against a wrongdoer ? 
Or is he protected only when he is a bailee* by right ? ® 


565, 585, 4th eelit; Rooth v. Wilson, 1 Barn. & Aid. 59 ; 2 Ld. Ba>rm. 009, 
911. 

' Ante, § 93 a to 98 h ; Ante, § 150. 

> 1 Llo^d A Welsby, R. 353 ; 8. C. 6 Bing. B. 740, 748. 

* Ante, § 93 e, note (5). 

* 2 Saund. R. 47 b, Williams's note ; Sutton v. Buck, 2 Taunt R. 802 ; Ar- 
mory r. Debunirie, 1 Str. R. 505; Burton u. Hughes, 2 Bing. R. 178; Hurd v. 
Wesl^ 7 Cowen, R. 752 ; Ante, § 93 to 98 g; Post, § 230, 279, 280. 

* 1^ Giles u. Grover, 6 Bligh, R. a. s. 412, 453. 
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§ 153. Secondly. The contract must be gratuitous. And 
this is the very essence of the contract; for if any compen- 
sation is to be paid; it passes into another contract, that is to 
say, the contract of hire. Mandatum^ nisi gratuiium, nullum 
esl?^ And it matters not, in this particular, whether the com- 
pensation is express or implied ; whether it is certain or uncer- 
tain in amount.*^ If, however, there is a mere honorary pay- 
ment, 'Oot as a compensation, but as a mark of respect and 
favor, this will leave it still a mandate. So says Ulpian: Si 
remunerandi gralid honor intervenct^ erit mandati actio? Thus, 
if a client, upon employing an advocate in his cause, promises to 
give him ex honure a valuable book, it does not ehall^gc the 
contract from that of a mandate to a hiring of services ; for it 
is not understood between the parties as a compensation for 
services.^ In England, counsel are understood not to be at 
liberty to make any pecuniary charge for their services in argu- 
ing a cause, or for advice ; and they cannot recover in a suit 
for such services. The compensation givi^n to theq; is there- 
fore deemed a gratuity, quiddam honorarium. And their em- 
ployment in the civil law would be called a mandate.^ Butfit 
is diilerent in respect to attorneys. They arc entitled to com- 
pcns(\^ion, and, therefore, are strictly engaged Under a contract 
for hire. In America, counsel, as well as attorneys may inain- 
ta^i a »uit for their fees. « 

§ 154. But, although a mandatary, as such, is not entitled to 
any compensation for his services, his actual disbursements and 
expenses about the thing may, nevertheless, be recoverable.® 
This is naturally implied in the undertaking; because a gratui- 
tous act would otherwise become a burden. 


^ Dig. Lib. 17, tit. 1, 1. 1, § 4 ; Fotbicr, Panel. Lib. 17, tit 1, n. 15; Potiuer, 
Contrat de Mandat, n. 22 ; 1 Stair, In^t. B. 1, tit 12, § 5. 

* Pothier, Contrat dc Mandat, n. 24 to 26. • < 

* Pothier, Contrat dc Alandat, n. 22, 23 ; Pothier, Pftnd. Lib. 17, tit. 1, n. 15, 
16; Dig. Lib. 17, tit, 1, 1. 1, § 4 ; Id. 1. 6 ; 1 Domat, B. 1; tit 15, art 1, 9; 
Aylifie, Pand. B. 1, tit 10, p. 477. 

* Pothier, Contrat de Mandat, n. 23, 24. 

* Pothier, Pand. Lib. 17, tit 1, h. 15; Dig. Lib. 17, tit. 1, L 6 ; Pothier, Con- 
trat de Mandat, n. 23. 

* Pothier, Contrat de Mandat, n. 68 to 78. 
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$ 156. Thirdly; There must be"a voluntary intention on the 
part of both partie*8 to enter into the contmct.^ If there be 
any constraint or duress, any substantinl mistake, any fraud or 
imposition, any misconception of the Tear^intention on either 
side, the contract does not arise.^ Thus, in the Roman law, 
a mere recommendation, and so bond fide intended, eannot 
amount to a mandate.^ But care must be taken, in usiii^ lan- 
guage, that a contract of mandates be. not implied from the 
purport of the expressions. For, if the language. wouIcf*natu- 
nliy, even though unintentionally, create on the other side a 
oelief that the party designed to raise a contractor mandate, 
and not to give a mere recommendation, the* Roman law would 
deem it to be at the risk of the party using it, aiul as operating 
as an imposition ‘upon tlie other party.'* But, with the excep- 
tion above stated, mere advie*^ will not ert'ate the obligation of 
a mandate, according to the known maxim. Nemo ex eonsilio 
obligatur? However, if there is any fraful iiit<*rvening there, a 
right of action may arise, for any injury, althougli the contract 
of mandate may not strictly take clK^ct. Tlie general rule of 
the Roman law is, Comilii non framlulvnti nuUa ohfif^atio; 
however indiscreet the advice may la*.® The exception is, 
where th(Tc is fraud or bad faitli ; Ccctcrum^ si dolus cl calfiditas 
iniercessilj do dofo actio competitJ 

§ 156. Th(5 common law would not treat these as eases of 
mandates, but as castes of guaranty or fraudulent representa* 
tioii ; and would administer a remedy accordingly.® 


> Pothier, Pand. Lib. 1 7, tit 1, n. 1 7, 18 ; Pothier, Contrat de Mandat, n. 18, 
19, 20; 1 Stair, Inst B. 1, tit 12, § 3. 

* Ante, § 59. ^ 

* Pothier, Pand. Lib. 17, tit 1, n. 17, 18; Pothier, Contrat dc Mandat, n. 18. 
19, 20. 

* Aylifie, Pand. B. 4, tit 10, p. 477, 478. 

* Dig. Lib. 17, tit 1, 1. 2, § 6 ; Pothier, Pand. Lib. 17, tit 1, n. 12; Pothier, 
Contrat £ Mandat, n. 20, 21. . 

* Dig. Lib. 50, tit 17, L 47; Pothier, Contrat de Mandat, n. 20, 21. 

' Pothier, Contrat de Mandat, n. 18 to^Sl ; Dig. Lib. 50, tit 1 7, 1. 47; Wood, 
Civ. Law, 243^ 1 Domat, B. 1, tit 15, § 1, art 13; Pothier, Pand. Lib. 17, tit 
1, n. 17, 18 ; AylifTe, Pand. B. 4, tit 10, fk 477 ; Russell v. Clarke, 7 Cranch, 
*69. See Fell on Guaran^, passim. 

* Russell V, Clarkb Executors, 7 C^ch, 89; Pasley v. Freenian, 8 Xenn 
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§ 157. But the common law follows the civil law in the 
other ^particulars, and would deem the contract of mandate, 
properly so called, void, where there was a substantial mistake, 
or fraud, or ianposition practised by one party oir the other ; as 
if an article were left without any express or implied assent bf 
the mandatary to perform the act. A case affording a striking 
analogy, although not a mandate, has been decided. A lent a 
picture to B who wished to show it to C ; B, without any 
comrriunication with*, and unknown to C, sent the picture to 
C’s house, where it was accidentally injured ; it was held, that 
C was not liable for not keeping, the picture safely, inasmuch 
as 'he had not voluntarily entered into any engagement to re- 
ceive the picti^rc.^ 

§ 158. Fourthly. In mandates, as in other species of con- 
tracts, it is indispensable that the act to be done should be law- 
ful,, and not against sound morals.^ This is a principle of uni- 
versal justice, and is 4 s fully recognized in the civil law as in 
ours; Rei turpis (says the form^x)^ ntdlum mandatiim esl? It 
matters not whether the 'act is against sound morals, or is 
malum in se^ or is only against positive legislation, as malum 
prohibilumj although otherwise it might be lawful. In all 
such cases, the contract has no legal obligation. Thus, if a 
person is authorized by another to smuggle eSntraband goods 
/beloirging to the latter, it is a void mandate; and the party 
is not bound to execute the commission ; and if he does execute 
it, he will not be entitled to recover the expenses incirrrcd by 
. him in the service.^ And no action will lie to compel the 
mandatary to account Yor such goods. In conscience, there 
may t>e a moral obligation to restore the goods and to account 
for the profits. But the law leaves the violators of its precepts 
to their own remedies, and assfits neither.^ This is aji exam- 


'R. A1 ; Eyre v. Dunsford, 1 East, R. 318 ; Ilaycraft v. Creasy, 2 East, R. 92. 
See also, Fell on Guaranty, passim. 

* Lethbridge v. Phillips, 2 Stark. 544. 

* Pothicr, Contrat do Mandat, n. 7| 1 Stair, Inst B. 1, tit 12, § 4. 

* Pothicr, Pand. Lib. 17, tit 1, n. 3 ; Dig. Lib. 17, tit 1, 1. 6, § 3; Ayliffe, 
Fhnd. B. 4. tit 10, p. 476, 477, 479. 

* See Pothicr, de Mandat, n. 7, Sf 1 Story on Eq. Jurisp. § 296 to 300. 
Pothier,' Contrat de Mandat, n. 7, 8; Pothier, Pand. Lib. 17, tit 1, n. 3; 

1 Story on £q. Jurisp. § 396 to 300. c 
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pie of a prohibition .by positive law. But the rule is the same, 
if a person undertakes to carry poison for the purpose of poi-, 
Boning another ; or undertakes to do some act about goods, for 
the purpose of having \hein used in a house of infamy,^ 

§ 159. But suppose the case of an act which is lawful in 
itself, but not strictly lawful with reference, to certain relations 
between the parties, or others. As if a trustee authorizes 
another person to buy or to sell, or t o carry away the •goods 
of the cestui que trusty in violation of his trust, would a legal 
contract arise between the trustee and the mandatary ? Pothier 
puts the case' of a tutor or guardian, who authorizc^s another 
person, who knows the relation, to bcTonn* the highest bidder 
for him at the sale of his pupirs or \vard\s property, which is 
an act interdicted by law ; and he supposes the inquiry to be 
made whether the mandate is valid or not. I’o which he re- 
plies, that, ill such a case, the nianclatary may propt*rly refuse 
to execute the mandate. But if he dties execute* it, then it 
becomes a valid mandate, to the extent of making him liable 
to account to the tutor. A fortiori^ tlu^ mandator will not be 
permitted to set up its nullity, in order to- escape from the 
payment of the expenses of the mandatary. And Pothier 
distinguishes betj^een those acts which are positively forbidden 
by the law, or involve moral turpitude, and those acts which 
the law forbids upon the policy of 'suppressing fraud.* In the 
common law, the case would probably turn u|)on the (piestioii, 
whether it v/aa an actual fraud, meditated by the parties to 
inj^c the cestui que trust, or only a constructive fraucT, con- 
sistent with good faith, but ineoifsistent witii the juridical policy, 
which governs in cases of trusts. In the latter case, at least, 
it might not be deemed utterly void, but only voidable at the 
Section of the cestui que trust. If he ratified it, there would 
be no* reason to consider it a mere nullity.* If the maneJatary 
is ignorant of the illegality, he would of course be Entitled to 
his action for an indemnity. ^ 


' Ibid.; Dig. Lib. 17, tit. 1, 1. 12, § 11 ; Fotbior, Pand. Lib. 17, tit 1, n. 8. 

* * Pothier, Cootrat de Mandat, n. 11. * 

* See 1 Stfry on £q. Juriq>. § 317 to 823; 2 Story on £q. Jnrisp. § 1861, 
1262. • 

^ Pothier, Fand. Lib. 17, tit 1, n. 4. 
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} 160. Lastly. There is no particular, form or ittahner of 
entering into the contract of mandate prescribed either by the 
common law, or by the civil law, in order to give it validity. 
It may be verbal, ‘or in writing; it may be express, or im- 
plied it may be in a solemn form, or in any other manner.^ 
Thus, the civil law. declares : Ohligalio^mandati consensu con- 
irahentium consistiL Ideo per nunlium quoque^ vel epistolam^ 
mandatum suscipi potest* Itenij sive rogo^ sive voloj sive mandoj 
sive alio quocumque verbo scripserit^ mandati actio est? The 
French law, in certain cases, requires it to be in writing ; but 
this is a matter of positive institution.® Our law has intro- 
duced no such positive restriction, although it has in some 
iiinds of contracts, as, for example, in those enumerated in the 
statute of frauds, reciuired the solemnity of a writing to give 
them validity.^ [Neither is it necessary, in all cases, that there 
should be an actual delivery of the article bailed, to the manda- 
tary in person ; an agency may be implied in a third person 
to receive the mandate, from various circumstances ; in the 
san'e manner as in bailments for hire.®] 

§ 161. The contract of mandate may be varied at the pleas- 
ure of the parties ; it may be absolute or conditional ; general 
or special ; temporary or i)ermanent.® In the sense of the civil 
and foreign law, a power of attorney to do aay act or acts is a 
mandate or procuration, and is governed by the principles 
applicable to such a contract.^ Procurator et ad litem futuram^ 
el in diem j et sub conditioner et usque ad diem dati potest^ et in 


^ Pothior, Pand. Lib. 17, tit. 1, n. 19. 

* Pothior, Panel. Lib. 17, tit. 1, n. 19; Dig. Lib. 17, tit. 1, 1. 1 ; Id. § 1, 2; 
1 Stair, Inst. B. 1, tit. 12, § 11, 12 ; Ersk. Inst. B. 3, tit 3, § 33. * 

* Pothior, Contrat do Mandat, n#2S to 36^ Merlin, Report Mandat, § 1, 
art. 7. 

* Stat. of 29 Car. 2, ch. 3 ; 2 Stoiy on Eq. Jurbp. § 752 to 755; Long on 
Sales, ch. 2, p. 44 [27] to p. 91 [88], Rand's Vlit. 1839. 

* Lloyd V. Barden, 3 Strobh. 343. 

* Wood, Civ. Law, 242 ; 1 Domat, B. 1, tit 15, § 1, art. 6, 7, 8; Pothier, 
Contrat do Mandi^, n. 34, 35, 36. 

* Ibid.; Pothier, Contrat de Mandat, n. 1, 30, 31 ; Code Gvil of France, 

art 1984; AylifTe, Pand. B. 4, tit 10, p. 476 to 480; Merlin, Qipert Manda^ 
§ 1, art 8 ; Pothier, Pand. Lib. 17, tit 1, n. 1, 79 ; Ante, § 137. ^ 
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' pBfpetaum^ But in the common law, as has been already 
intimated, such cases arc treated as dases of naked agency.* 

§ 162. The next inquiry naturally arising i^, between what 
parties the contract may take ctfcct. The general, answer is, 
that it may take cflfect between all parties who arc (capable and 
willing to enter into contracts. Married women and minors 
t may doubtlesa become mandataries.* But, inasmuch as they 
are not capable of entering into contracts to bind IhemsiJves to 
any responsibility, there may not be the same remedy against 
them in many cases, as there is in respect to persons possessing 
full capacity. Th<‘ir acts, when done, may bind the mandator; 
but it does not follow, that they would be liable for an imper- 
fect or ill execution of tlie thing committed to their charge. A 
. married woman, or a minor, may also become a n\andator ; 
but the mandatary may not have any remedy against them 
upon th{^ implied obligations of the contract; althoiij^h they 
may have a remedy against him.^ l^ie principles, however, 
which are applicable to this su!)j«'ct, turn upon the general 
rights and disabilities of married women and minors in respect 
to contracts generally, and therefore they do not rcciuire any 
particular enumeration in this place.® 

§ 163. The next inquiry is, what are the obligations arising 
in point of la^ on each sidd, from the (contract of mandate, 
when made between competent parties. And first, as to the 
mandatary. Pothicr lays it down, that the’ mandatary incurs 
three obligations ; first, to do the act, which is the object of 
the mandate, and with which he is charged; secondly, to 
bring to it ^ll the care and diligence which it require^; and 
thirdly, to render an account of his doings to the other party.® 
The Code of France has given a positive sanction to the same 

• i 

^ Dig. Lib. 8, tit 8, 1. 8, 4. 

* Ante, § 189, 142. 

■ Stoiy on Agency, § 485. 

* See Ante, § 50. .See also, Pothicr, Traitd dc D4pdt, n. 5, 6. 

* Merlin, Repert Mandat, § 1, art. 9. 

* Pothicr, Contra! de Mandat, n. 87 ; Id. n. 200 ; Merlin, Repert Mandat, 
S 2 ; Pardeniu, Djcdt Comm. tom. 2, § 558 to 560. 

BAILM.' . 18 
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obligations,^ as. has also the Code of • Louisiana.^ The doc- 
trines. of each are directly derived from the text of the civil 
law.^ It may be well to consider, how far these principles 
have been engrafted into the common la,w ; and the Ihnitations 
and qualifications with which they are received in that law, as 
well as in the foreign law. 

§ 164. And here the first point which meets, us is, how far 
the mandatary is under an obligation to perform the act, which 
he has undertaken to do. The general principle of the civil 
law certainly is, that, although a bailee is at liberty to reject a 
mandate, yet, if he chooses to accept it, lie is bound to perform 
it acconling to his engagement; and if he fails so to do, he 
will bo liable for all damages sustained by the mandator by his 
neglect, in like manner as he would be liable for any misfeas- 
ance. The rule in the Digest is thus laid down: Sicut au^ 
tern . liberuni 6\v/, mantlalum non susctjjerc ; ila snsccplvm con* 
summari oportety nisi renuniiatum siL Si susceptum non imple* 
verity tcnctur. Quod mandalum susceperity lenetnry ctsi non 
gessisscL^ Qui mandalum suscepity si potest id eaplercy dcserere 
promissum offidum non debet; alioquiUy qitauii inandatoris intersity 
damnabituT^ Procuratorem non tantum pro hisy qnic gessity sed 
etiam pro hisy qitfc gerenda suscepity prccslarv ncccsse cst.^ Cer- 
tain cxeuscs, however, for iion-performanee were admissible in 
the civil law; such as ill health, and other just causes of hin- 
dcrance, among which were enumerated deadly enmities {cap* 
itales inimivilUeJ) 'And if no loss or injury was sustained by 
the mandator, or the mandatary renounced it in a -seasonable 
time to prevent ii^ury, no action lay.^ Mdndati actio tune 

* Cotlc Oivil of France, art. 1991, ct scq. 

* Code of Louisiana (1825), art. 2971, 2972, 2973. 

* 1 Domat, B. 1, tit. 15, § 3, art. 1, et seep; Dig. Lib. 17, tit 1,*1. 5, § 1 ; Id. 
1. 6, § 1 ; Id. K 22, § 11 ; Inst Lib. 3, tit 27, § 11. 

« Dig. l^ib. 17, tit. 1, 1. 5, § 1 ; Id. 1. 6, § 1 ; Id. 1. 22, § 11 ; Inst Lib. 3, tit 
3, 1. 27, 35; Potbior, Pand. Lib. 17, tit. 1, n. 25 to 29 ; Potliier, Contrat de 
Mandat, n. 38 ; Ayliffc, Pand. B. 4, tit 10, p. 478, 479. 

* Dig. Lib. 17, tit. 1, 1. 27, § 2 ; Pothier, Contrat de Mandat, n. 39. 

Cod. Lib. 4, tit 35, 1. 11 ; Pothier, Contrat de Mandat, n; 38. 

Dig. Lib. 1 7, tit 1, 1. 23, 24, 25 ; 1 Domat, B. b, tit 15, § 3, art 1 ; Pothier, 
Contrat de Mandat, n. 39, 40, 41. 

* Dig.,Lib. 17, tit 1, L 22, % 11, 1. 27, % 2. 
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competit^ cum ctppit interessi ejus qai mandavit. Ctcierum^ si 
nihil inierest^ cessat mawlati actio ; et catcnus compctit^ quntenus 
interest} And if the neglect of the mandiita^y were owing to 
the inability of the mandator to perform his own implied obli- 
gations, such as to finish funds for the object, there the former 
was excused. Et sn iniquum (says the civil law) damnosum 
.cuique esse officiuni sinm? The same rules gov('rned in ilui old 
French law, as expounded by Domnt and Pothier;® auyl they 
are now substantially incorporated into the inod«*rn C\)de of 
Fran<^;.* The Scotch law also recognizes them in their ftfll 
extertt.® 

§ 165. Sir William Jones has stronnonsly contended, that 
the same doctrine* substantially belongs in the? common law. 
He admits, indeed, what cannot be denied, that, in jhe com- 
mon law, there is a cU‘ar distinction lM*twec*n cases of non- 
feasance and misfeasance. In cases of nonfeasance the man- 
datary is not generally liable, because, his undertaking being 
gratuitous, there is no consid<*ration to support it, and it be- 
comes IX nude pact; and the* rule is, Ex undo pnvtn mm oritur 
actio. But in cases of actual inisfeasanttt*, the coinmmi law 
gives a remedy for the injury done, and to the extent of that 
injury. But while ho admits this distinction, and its conse- 
quences, to bc^wcll settled, he contends that thci ruh*, ns to 
nonfeasance, applies oidy where no spf^cdal dainagc; or injury 
accrues to the mandator; and that, in cases of such special 
damage or injury, an a<*.tion will lie.® 

§ 166. But this doctrine of Sir William Jones, however 
rational and equitable it may seem to be, upon the ground 
stated by the great Roman lawyer, Paulus: Adjuvari quippe 


^ Dig. Lib. 17, tit. 1, 1. 8, § 6 ; Id. 1. 22, § 11 ; Id. 1. 27; § 2 ; Pothicr, Contrat. 
de Mandat, n. 38. 

* Pothici^^ Contrat de Mandat, n. 41 ; Dig. Lib. 29, tit 3, 1. 7. 

* 1 Domat, B. 1, tit. 15, § 3, art. 1, 12, § 4, art. 3, 4, 6; Pothicr, Contrat de 
Mandat, n. 38 to 42. 

* Code Civil of France, art. 1991 to 1997. Sec Co*lc of Louisiana (1821^, 
art 2972. 

* £rsk. Inst B.'3, tit 3, § 35, 40 ; 1 Stair, Inst B. 1, tit 12, § 9. 

* Jones on Bailm. 53, 57, 61, 120. 
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no 89 non decipi^ benejicio oportet;'^ and, however reprehensible 
it maj^.be in Ihorals to break a deliberate promise of this sort, 
it cannot be affirmed to constitute an actual element in the 
common law. The early cases in the Year Books, which have 
been commented upon by Sir William Jones with much inge* 
nuity, and by Mr. Chief Justice Kent \Ah admirable fulness 
and accuracy, may not be thought entirely satisfactory or con- 
clusive^ upon the point. But the modern cases of Elsee u. 
Gatward* [and Balfe v. West®}, in England, and of Thorne f. 
Beas,^ in America, which were very fully argued and deliber- 
ately considered, appear to conclude the question, so far as 
judicial reasoning goes, in both countries.® Mr. Chancellor 
Kent, in his Commentaries, upon a very full review, has given 
the dootrine of these cases his entire approbation.® If the 
question were now open for controversy, it might not be unin- 
structivo to examine the decisions at large, and the reasoning 
by which they are' supported. But it is believed that the 
authorit(^es already referred to contain all that is material ; and . 
it would be a waste of time to subject them to a critical analy- 
sis for purposes of mere speculative argument. 

§ 167. The ground upon which this doctrine of the com- 
mon law is founded, has often been a matter of doubt and in- 
quiry by ingenious minds. There is so much apparent equity 
in allowing compensation for injuries, resulting from a mis- 
placed confidence in others, that it is not easily reconcilable 
with a sense of justice, to allow the contrary rule to prevail. 
Besides, there is an artificial refinement in the distinction be- 
tween nonfeasance and misfeasance, which seems to be a little 
unphilosophical, and not.quitc agreeable to the dictates of com- 
mon sense. 


' Jones on Bailiii. 57 ; ITig. Lib. IS, tit 6, 1. 17, § 3. 

* 6 Term Rep. 148. 

' 92 Eng. Law & £q. R. 506. 

* 4 Johns. Rep. 84. 

^ * See also, Cog^ v. Bernartl, 2 Ld. Rayin. 909, 919, 920‘; Rutgers v. Lncet, 
2 Johns. Cas. 92 ; Doct and Stud. Dial. 2, ch. 24, p. 210 ; Wilkinson t. Cover- 
dale, 1 Esp R. 75. 

* 2 Kent, Comm. Lect 40, p. 569 to 573, 4th edit 
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§ 168. It is not easy in all cases to give satisfactory* rea- 
sons for doctrines, 'which, are, nevertheless, firmly established 
in the jurisprudence of many countries. In some instances 
these doctrines were probably founded upon accidental or tem- 
porary reasons; in others, upon false theories; and in others, 
again, upon what may fairly be deemed a mere measuring cast 
of conflicting opinions. But, whenever a doctrine is estab- 
lished in either way, it cannot, upon the theory of our ^idicial 
institutions, be .broken in upon, without disturbing the certainty 
as well as the harmony, of the law. Perhaps it would have 
.been better, if the distinction alluded to had never been recog- 
nized, and the broad principle of the Roman Code, which gives 
a remedy in all cases of special damage, had been universally 
proclaimed.^ It is not, however, di/Ticuit to |ierceiv(5 some of 
the reasons, upon whicdi the common law has stoppe^d at its 
present point, as that law geiierully aims more at practical 
good, than at mere th(?oretical consistency. * 

§ 169, There arc many rights and duties of moral, obliga- 
tion, which the common law does not even attempt to enforce. 
It deems them of Imperfect obligation, and therefore leaves 
them to the conscience of the individual. And, in a prac- 
tical sense, there is wisdom in this course ; for. judicial tri- 
bunals would otherwise be overwhelmed with litigation, or 
would become scenes of tlic sharpest conflict upon questions of 
casuistry and conscience. It is a fundamental principle of the 
common law, that a valuable considc*ration is necessary to sup- 
port every parol contract ; aiid^the importance, of such a con- 
sideration is never lost sight of^ except in solemn instruments 
under seal. A gratuitous executory contract, iiot under seal, 
is, therefore, absolutely void.* It has no legal existence or 
power. Now, a mandate is precisely a contract of this nature. 
What reason, then, is there for excepting this particular class 
of contracts out of the general rule, any more than many, or 
even all others ? It may not involve more of good faith or 
confidence than many others. We must, then, cither dispense 


^ See Kent, C. J. in Thome v. Deas, 4 Johns. R. 84. ' 

> Coggs 17. Bernard. 2 Ld. RaTin. 909, 911, 919; Elsce v. Gatward, 6 T. B. 
143 ; Doct and Stud., Dial. 2, ch. 24, p^210, 211. 
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with' the general rule, or with the exceptions or draw an arbi- 
trary line between them. The common laW has adhered ta the 
general rule, as the wisest and safest, both in principle and ap- 
plication. The rule being once known and established, there- 
cannot, be any real ground of complaint on the part of the man*- 
dator. He knew, or might have known (and his ignorance of* 
the law cannot constitute any better excuse in this than in other 
cases), that the contract was a nullity. It was his own* folly 
or rashness to confide in it. If he trusted to it, he took the 
risk of the non-fulfilment upon himself, and he has no right 
to complain that he has suffered by that risk a loss which has 
been the result of his own overweening confidence. 

§ 170. In regard to the distinction between nonfeasance and* 
misfeasance, although it is nice, it may be accounted for in this 
way. The mandatary has his choice, to renounce the contract, * 
or to perform it ; to treat it as a nullity, or as a subsisting ob- 
ligation.^ If he choo&ics to consider it in the latter light, and 
to act upon it as obligatory, why should he be permitted to 
separate the parts of the obligation, or to disjoin those which 
were entered into as a whole ? Besides? an injury accrues, 
and the irtandator sues the other party for the wrong. The 
wrong is admitted, and the party sets up the contract in his 
defence. Ought the law to give him the benefit of the con- 
tract, as a subsisting obligation, to protect him from being 
deemed a mere unauthorized wrongdoer ; and yet, at the same 
time, to enable him \o escape from its obligations, by proving 
that he has violated the funda|paental terms of that very con- , 
tract ? The common law has deemed it unreasonable that he 
should have such an indulgence. It , has left him free to act, 
or not to act ; but if he chooses to act, it is at his own peril. 
He is not. at liberty to commit a^ort, and then shift his defence 
upon the imperfect obligation of a contract, under which the 
tort was done. It is difficult to affirm that there is any thing 
positively inequitable or unjust in this ; and it is not inepnsis- 
tent with the general rule, as to nude pacts^ that the common 
Mw should give a remedy for injuries occasioned, by an unskil- 
ful or mischievous execution of the trust.* 


^ Elseo V. Gatward, 5 T. R 143 ; Ante, § 2, n. 1, p. 8. > 
* Coggjiv. Bernard, 2 Ld. Baym. 909, 918, 919. 
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§ 171. Whether this reasoning is entirely satisfactory or not, 
it furnishes the key to the doctrine now under consideration ; 
and if the result is thought to be inconvenient, it exclusively 
belongs to the legislative power to apply the proper remedy. It 
may,* however, be observed^ that it is generally a favorite pol- 
icy of the common law to prompt men to vigilance and care in 
their own concerns, and not to an overweening contidejicc?in 
others. The maxim, em/7/or, rests on this foundation; 

and it has not, hitherto, been thought wrong in ^rinu|)le, or 
found inconvenient in practice. 

• § 171 .a. But, although the distinction is thus clearly estab- 
lished in the common law, between easels of nonfeasance and 
cases of misfeasance in a mandatary, and the (i:>rmer will, not 
confer a right of action, but the latter will ; yet the just appli- 
cation of the doctrine may become matter of very serious im- 
portance. The ground of the doctrine in the case's of noi^fea- 
sance is (as we have seen), that there is no consideration ; and 
the rule is, Ex nudo pacta rum oritur actio. But this rule is 
ihapplieabls,Vhere the mandate has botni fully executed on the 
part of the mandatary, as if he has delivered the thing, which 
is the subject of the mandate, to the mandatary ; for in such 
cases there arises, from such a delivc'ry and receipt, a sufficient 
consideration io support the contract, and to found an action 
for any negligence or omission, in the due execution of the 
mandate.^ It is not necessary, to constitute a sufficient con- 
sideration to support the contract, that the bailees should derive 
some benefit from it. It will be sufficient if the bailor, on the 
faith of the promise, parts with some present right, or dclayti® 
the present use of some right, or suffers some immediate preju- 
diie or detriment, or docs some* act at the bailee’s request^ 
Thus, for example, if A should intrust a letter to B, containing 
money, to pay his note at a bank in Boston, due on a particu- 
lar day, and B should gratuitously undertake to deliver the 


* Year Book, 2 Heo. 7, 11 ; Coggs v. Bernard, 2 Ld. Baym. 910, 920; 

§ 2, sub finem, note (2). 

* Ante, § 2, sub finem, note (2) ; Com. Dig. Action on (lie Case onAssumpsUf 
B. 1, S, 4, e; 11; WilUamson v. Clements, 1 Taunt. R. 523; Longridge v. 
DorvUle, 5 Barn. & Xld. 117. 
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letter, and take up the note on that day, and he should neglect 
to carry the letter, or to take up the note,' whereby the note; 
should be protested, and A should suffer a special damage, B 
would at the common law be liable to an action for his negli- 
gence, and the delivery of the letter to B, under such ciil2um- 
stances^ would be a part execution, and a sufficient consideration 
to support the action. 

§ 171 b. Upon the same ground, if a rnandatary should gra- 
tiiitousfy undertake to carry, or to pay, or to transmit, money 
for a mandafor to a particillar place, there to be paid on a par- 
ticular day, and the money should be delivered to him for that 
purpose, he would be bound by his receipt of the money to 
carry, pay, or transmit the money accordingly; and if he should 
omit to do so, he would be,rcsponsiblo for his negligence to the 
mandator; for the delivery of the money to him would consti- 
tute a sufficient ^consideration for his undertaking ; and it 
would also be on his part an inception or part execution of the 
mandate.^ And yet, if he had not received the money, the un- 
dertaking would have been a mere nude pact? ® / 

§ 171 6*. Upon the same ground, if a bank should gratui- 
tously undertake to collect the money on a note, when due, 
upon the note being indorsed in blank, and left in the bank, 
and the bank should neglect to present the same duly for pay- 
ment, or should neglect to give due notice to the indorsers of 
the dishonor, when duly presented, it would be responsible to 
the holder for such neglect. For the indorsement and^elivery 
of the note to the bank would constitute a sufficient considera- 
tion to maintain an action of assumpsit upon the implied 
promise of due 
ligencc.* 


diligence, and the breach thereof by such neg- 


' See Jenkins v. Motlow, 1 Sneed, (Tenn.) R. 248; Eirtland v. Montgom- 
ery, 1 Swan, (Tenn.) 457. * 

' Shillibeer v. Glyn, 2 Mees. & Welsh. 145 ; Wheatley v. Low, Cra Jac. 667. 
See also, Beauchamp v. Powlcy, 1 Mood. & Bob. 38 ; Fellowes v, Gordon, 8 B. 
Mlliroo, 415;' Ferguson v. Porter, 3 Florida, 38; Coggs v. Bernard, 2 Ld. 
Baym. 909, 918, 919; Ante, § 2, sub finem, note (2). 

' Smedes v. l^nk of Utica, 20 Johns. R. 377, 385; s. c. in Error, 3 Cowen, 
^B. 662, 683, 684 ; Bank of Utica v. McKinster, 11 Wend. B. 473 ; Callender 
V. Oelrichs, 1 Arnold, B. 401, 402 ; Ante, § 2, sub finem, note (2). 



^ OK MARDAtBi 


<». idL] 


Ids 


§ 171 d. • This doctrine of the common law is in precise co- 
incidenbe with that ‘deduced from the rule of the Roman law 
applied to similar cases. Thus, it has been held in Louisiana, 
that if a bank, with which a note is lodged for collection by 
the holder, omits to present it for payment at maturity, the 
b&nk, although it acts gratuitously, will' be responsible for its 
iicglig^nce to the holder. On that occasion, the court said: 

If he, who undertakes the business of ahoiher, is capable of 
managing it, and neglects to do so with diie care, he is respon- 
sible. If he is hot capable, he is still answerable ; for he ought 
not to have engaged to do that which lie could not perform. A 
procuralorc dolum^ eh oipuem non etiam itnprovisum 

castm prrestandum esse^ juris avtorilalc manifesto, dvetaratur. 
The principles, above laid down govern as well in eases of gra- 
tuitous agencies as in othc^rs. The truth is^that tlii.*y are de- 
rived from the Roman law, in which no such thing was known 
as agency for a salary.” ^ i 

§ 172. The same rule, which is applied by the common law 
to cases of malfeasance, governs also cases of tlie> m^gligcnt 
execution of a gratuitous trust or agency. As, for instance, if 
a gratuitous agent should undertake to |)roc.ure a policy of in- 
surance, which is in his own name, to be renewed, and assigned 
to a party, who has become a purchaser of the property in- 
sured, and* lie should proceed to procure a renewal of the 
policy, but should not indorse thereon an assignment to the 
jpurchasdl^, and obtain the allowance thereof by the underwriters 
(which are necessary acts to make the policy valid in favor of 
the purchaser), so that, upon a ^subsequent loss of the property, 
no recovery could be had by the purchaser, he will be respon- 
sible for the loss; although if he had done nothing, he would 
have been exonerated from all«responsibility.* fSo if a person 
gratuitously undertakes the duties of steward of a horse-race, 
but does not commence to perform such duties, he is not liable 
for negligent nonfeasance in not appointing a judge.^] 

^ . 

* Dumtbrd it. Patterson, 7 Martin, R. 469, cites Cod. Lib. 4, tit. S5, 1. 18. 

* Wilkinwn o. Coverdale, 1 Esp. Rep. 75 ; Marsh. Insur. B. I, eh. 8, § 29, 
p. 299 ; French v. Reed, 6 Binney, 808 ; Ferguson v. Porter, 3 Florida, 88. 

* Balfe 0 . West, 22 Eng. Law &.£q. R. 506. 
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§ l73. In the next place, what is the degree of care or dil- 
igence which the mandatary is bound to apply in respect to the 
thing committed to his charge ? It is not, perhaps, very easy 
to ascertain from the texts of the Roman law, what was the 
degree of diligence exacted by that law in all cases of manda- 
taries. The language in Ulpian’s famous law is, that in man- 
dates the party is liable for deceit and neglect, Dolum et fulpam 
mandatum.^ In othOr passages, something more would seem 
to be required, and even a very high degree of diligence. Thus, 
in the Godc it is said, that a procurator is liable for fraud, and 
every nt'glcet : A procurafore dolum et omnem culpam^ non 
etiam improvisvm casum ivrfcstandup' esse^ juris autoritate 
manifeste decloralur? I'he treatise of Sir William Jones 
abundantly shows, that civilians arc not agreed among them- 
selves, as to the true* interpretation of the Roman law on this 
point.^ And Domat is manifestly perplexed in his own attempt 
to explain it.^ AyliAc says : In a commission (mandate), 
sometimes the exactest diligence is rc^quired, as in a proetor ad 
Kies; and then he shall be* liable for the smallest neglect or 
fault, because he asserts himself to be skilful in 'the business 
relating to judicial matters. Soinetimc's only an exact diligence 
is required, as in the payment of money ; and then the person 
executing such commission shall be answerable de laid et levi 
culpd. And soinelimes a commission granted, which requires 
little or no diligence, bwause every person may speed such an 
act, as to carry a letter or book from one person tef another^ 
and then the person is only liable for fraud and gross negli- 
gence, unless he has received a reward for so doing.” ® Hein- 
cccius, one of the most exact of jurists, seems to adopt the con- 
clusion, that, by the Roman law, a mandatary is liable not only 
for fraud or deceit, but for neglect, although very slight. M 
mn solum dolum sed et culpam^ etiam levissimam^ preestare 


^ Dig. Lib. 50, tit 17, 1. 28; Jones on Baiim. 14, 15, 16. 

* Cod. Lib. 4, tit 85, 1. 18 ; Fothier, Fand. Lib. 17, tit 1, n. 85, 86. 

* Jones on Baiim. 14, &c. 

* 1 Domat, Civ. Law, B. 1, tit 15, § 8, art. 4, 5. See also, Ayliffe, Fand. 
B. 4, tit 10, p. 478. 

* Ayliffe, Fand. B. 4, tit 10, p. 478. 
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debefUy Pothier (admitting at the same time that it is an * ex- 
ception to the common rule) asserts the true principle tP be, 
as wefl in the Roman as in the French law, that the mandatary 
is not only bound to good faith, but is also bound to bestow.on 
the matter, with which ho is charged, all the diligence and all 
‘the skill which the proper execution of it reciuires.* And he 
holds the mandatary liable, not merely for fraud and. faults of 
commission or misfeasance, but also for all faults of omission 
or negligence. According to him, every mandatary engages 
himself for every thing necessary to accomplish his undertak- 
ing ; and consequently for all the care and diligence required 
by it: Spondet dili^entiam cl industriam uegolio ^ercmlo pa^ 
renu If, therefore, the mandatary exerts himself *to his \itmost 
capacity, and yet he has not siitlieieiit skill to accomplish the 
undertaking, he is, according to Pothier, still responsible; for 
he should have made a better estimate of his capacity, and* ho 
should not have engaged in the under(aking.® Pothier does 
not, indeed, insist, that in sill cstscs he shall exert the same care 
and diligence, that the most diligent and attemtive men do* 
But he holds him liable even for the slightest neglect {Icvissimd 
cu/pd), In affairs requiring, extmordinary diligence ; and in af- 
fairs requiring only ordinary diligence, for slight neglect (levi 
culpA),^ He allowsj indeed, some indulgence, where the man- 
datary has been pressed into the service, because a coiiipetcmt 
.1 person could not be found ; for, in such a case, ho admits that 
the, mandatary ought not to be held responsible for any more 
diligence or skill than he possesses.® And he exempts the 
mandatary from all responsibility for losses from mere acci- 
dents and superior force, unless he has entered into some stip- 
ulation to the contrary.® But, on the other hand, he holds the 
mandatary to be ht liberty to exempt himself from all respon- 
sibility, except for fraud, by an exceptive stipulation.^ The 

^ Heinec. £lcm. Fand. Lib. 17, tit. 1, § 233. 

* Pothier, Contrat de Mandat, n. 46 to 49. 

* Pothier, Contrat de Mandat, 46, 47, 48, 208. 

* Id. n. 49. 

* Id. B. 49. 

* Id. n. 50. 

* Id,.ii. 60. 
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modern Code ef France does not speak so definiteljr on this 
subject as it might ; but it seems silently to pursue the lead of 
Pothier.i The Code of Louisiana is to the same effect as that 
of PVance.* 

§ 173 a. This doctrine of Pothier has been combated with 
great ability, and in my judgment with entire success, by a 
learned Judge, whose judicial life has been devoted to the ad- * 
ministration of the jurisprudence derived from the Roman, the 
French, and the Spanish law. His janguage on the occasion 
was : It is said by a writer of great authority (Pothier), who 
treats the doctrine of mandate, that the mandatary cannot ex- 
cuse himself by alleging a want bf ability to discharge the 
trust imdertalcen. That it /will not be siiiiicient for him to say ' 
he acted to the best of his ability, because he should have 
formed a more just estimate of his own capacity before he en- 
gaged himself. That if he had not agreed to become the agent^ 
the principal could have found some other person willing and 
capable of transacting the business correctly. Thif doctrine, 
if sound, would qiake the attorney, in fact, responsible for every 
error in judgmemt, no mutter what care and attefttion he exer- 
cised in forming his opinion. It would make him liable to the 
principle in all doubtful cascs^ where the wisdom or legality 
of one or more alternatives w^as presented for his consideration, 
no matter how difficult the subject was. And if the embar- 
rassment ill the choice of measures grew out of a legal diffi^t.^ 
culty, it would require from him knowledge and leariyng, 
which the law only presumes in those who have made the juris- 
prudence of their country the study of their lives, and which 
knowledge often fails in them, from the intrinsic difficulty of 
the subject, and the fallibility of human judgment.^ It is, no 
• doubt, true, that, if the business to be transacted, presupposes 
the exercise of a particular kind of knowledge, a person who 

— 

* 

^ Code Civil of France, B. S, tit 13 , ch. 2 , art 1992 ; Merlin, Bepert Man- 
dat, § 2 , art 3 . . ^ 

* Code of Louisiana (1825), art 2972. See Hodge's Hein v, l)umlhrd, 13 
Vartin, R 100, 125, 126, where Mr. Justice Porter suggests a doubt whel^er 
'the Spanish law goes so &r. See alsov Percy v. MiUandoii, 20 Martin; R^68. 

; * Pothier, Thutd deM&to, n. 48. ; . ’ 
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should accept the office of mandatary, totally ignorant of the 
subject, dould not excuse himself on the ground that hb dts-> 
charged his trust with fidelity and care. A lawyer who should 
undertake to perform the duties of a physician, n physician who ' 
should become an agent to carry on a suit in a court of justice, 
a bricklayer who should propose to repair a ship, or a Imidsman 
who should embark on board a vessel to navigate her, may be 
presented as examples to illustrate this distinction. Thus, it 
was a provision of the Spanish law. Gran culpa es aquel^ que se 
irabaja de facer cosa^ que non sabcjo quel fion contiene. (Part. 
7, tit. ley 13.) But '"when the person who is appointed 
attorney in fact has tlie qualifications necessary fdt tlic dis- 
charge of the ordinary duties of the trust imposed, we are of 
opinion, that, on the oci‘urreiuM‘ of ditliculties in tin' exercise of 
it, which offer only a choice of measures, the adoption of a 
course from which Joss ensues, (‘annot make the agent responsi- 
ble, if the erro^ was one into whicli a ptudent man might have 
fallen. '^^le contrary doctrine seems to us to suppose the pos- 
session, and require th<' exercise of perfc»i‘.t wisdom in fallible 
beings. No man would undertake to rendc^r a service to an- 
other on such severe (*onditions. Tlic reason given for the 
rule, namely, that, if th<' mandatary had not accepted the office, 
a person capable of discliargii% the efuty correctly would ihave 
been found, is quite unsatisfactory. The person who would 
have accepted, no matter who he* might be, must have shared 
in common with him who did accept, the imperfection of our 
nature,' and consequently must be presumed just as liable to 
have mistaken the correct coarse. The test of responsibility, 
therefore, should be, not the certainty of wisdom in others, but 
the possession of ordinary knowledge; and by showing that 
the error of the agent is of so gross a kind, that a man of 
common sense and ordinary attention would not have fallen 
into it. The rule which fixes responsibility because men of 
unerring sagacity arc supposed to exist, and would have been 
found by the principal, appears to us essentially erroneous.” ^ 

4 174. Let us now proceed to the consideration of the man- 


^ Mr. Justice Porter in Percy o. Millaudon, 20 Martin, £L 75 to 79. . 

BAILM. ^ 



11^ ON mandate's. [c) 9. lit. 

lier in Avhich the common law has treated thM subject. Ac- 
cdrding to the general principles, which have beed already 
stated, a mandatary, as the contract is wholly gratuitous and 
for the benefit of the lUandator, is bound only to slight diligence^ 
and of course is responsible only for gross neglect.^ And this, 
it is conceived, is the doctrine of the common law universally 
applied to mandates.^ 

§ 17& Sir William Jones, however, has taken a distinction, 
and maintained that there is a difierence of principle in respect 
to the two classes into which he divides mandates; (1) A 
mandate to do work about goods; (2) A mandate to carry 
goods froln ])lace to place.^ In respect to the latter, he adopts 
without hesitation the doctrine, that the party is bound only to 
good faith and slight diligence, and is responsible only for gross 
neglect.'* But in respect to the former, he holds that the man- 
datary engages to use a degree of diligence and attention ad- 
equate to the due performance of the undertaking. It may be 
well to give his reasoning in his own words. “ The great dis- 
tinction, then,” says he, “ between one sort of mandate and a 
deposit is, that the former lies in feasance, and the latter sim- 
ply ill custody ; whence, as we have already intimated,® a dif- 
ference often arises between the degrees of care demanded in 
the one case and the other. For,'*a mandaiary bc^g considered 
as having engaged himself to user a degree of diligence and 
attention adequate to the performance of his undertaking, the 
omission of such diligence may be, according to the nature. of 


^ Doorman v. Jenkins, 2 Adolph. & Ellis, 256; s. c. .4 Nev. & Mann. 170; 
Beardslee v, Richardson, 11 Wend. 25; 2 Kent, Comm. Leet 40, p. 671, 672, 
4th edit; Lampley v. 'Scott, 24 Miss.A28. 

' Ibid. Tho question, yrhether there is gross negligence or not, seems in 
general to bo a matter of fact for the jur}* upon all the circumstances, rather 
than of lair for the Court Doorman v. Jenkins, 2 Adolph. & Ellis, 256 ; s. c. 
4 Kcv. & Mann. 170 ; Vaughan v. Mcnlovc, 3 Bing. N. C. 468, 475 ; Ajite,S t 
Beardslee v. Richardson, 11 Wend. R. 25. 

* Jones on Bailm. 53, 62, 117, 120. 

* Coggs V. Bernard, 2*Ld. Raym. 909 ; Jones on Bailm. 62, 68 ; Beauchamp 
v.Powley, 1 Mood. & Rob. 88; Doorman v. Jenkins, 2 Adolph, k Ellis, 256; 
8. o. 4 Nev. & Mann. 1 70. See DartnaU o. Howard, 4 Bam. & Cress. 845. 

* Jones on Bailm. 22.. 
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the business, ordinary or slight neglect ; although a bailee of* 
this species ought regularly to be answerable only for a viola- 
tion of good faith. This is the common doctrine taken from 
the law of Ulpian. But there seems in reality to be no except 
tion in the present case from the general rule ; for since good 
faith itself obliges every man to perform his actual engagements, 
it of course obliges the mandatary to exert himself in proportion 
to the exigence of the affair in hand ; and neither to do any thing, 
how minute soever, by which his employer inay*isustaiii dam- 
ages, nor omit any thing, however inconsiderable, whi(*h the 
nature of the act reejuires. Nor will a want of ability to per- 
form the contract be any defence for the contraetiug party ; for 
though the law exacts no impossible things, yet -it may justly 
re(fiiire that every man should know his own strength before* 
he undertakes to do an aet ; and that, if he deludes another by 
false prcteiisioiis io skill, he shall b^ responsible* for any injury 
that may be oceasion<*d by sneli delusioti. If, indeed, an uiiski^ 
ful man jiold to the pres^tiiig iiistaiie(\s of his friend, who eould 
not otherwise have his work performed, and engage relu(*tantly 
in the buKin(*ss, no higher degree* of dilig(»nee*eaii be demanded 
of him than a fair exertion of his capacity.”^ In other pas- 
aages he enlarges on the same poiiit.^ And lu* adds, in another 
place: A bailment without reward to carry from place to 

place, is very diflerent from a mandate to j)(*rfonn work. And 
there being nothing to take* it out of the general ride, I cannot 
conceive that the bailee is respeinsible for less than gross neglect, 
unless there be a special aceeptanee, &e. Kvc*ry thing, there- 
fore, that has bei’ii expoiiiided in the* preceding article concern- 
ing deposits, may be applied exactly to this sort of bailment, 
which may be considered as a subdivision of the second spe- 
cies.” ® 

§ 176. If this distinction, taken by Sir William Jones, is 
'clearly settled in’ the common law, it ought to be acquiesced in, 
even if the reasons on which it is built should not be thought 
entirely satisfactory. ^ But the inquiry naturally presents itself, 

_J| — 

^ Jones'on Bailm. 53 ; Potliier, Contrat dc Mandat, n. 49. 

* Jones on Bailm. 22, 61, 98, 120. 

* Id. 62, 68 ; Saltus v. Evere^ 20 Wend. R. 267. 
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whether it is thus firmly established. Sir William Jones has 
cited no authority in support of it ; and none has J>een foundi 
in my researches, which directly recognizes it. 

§ 177. It is worthy of remark, that the whole reasoning 
of Sir William Jones on the point is exclusively derived from 
the views taken of the civil law by the able commentators 
already referred to. But they apply the rule to all cases of 
mandales whatsoever, and by no means limit it to cases where 
•work is to be* performed. So far as<their*authority goes, then^ 
it repudiates the distinction; and so far as their reasoning 
goes, it proceeds on a basis applicable to every species of man- 
date.*^ And, indeed, it is very diilicult to perceive, in common 
sense, or in legal principles, any ground upon which the dis- 
•tinction can be maintained. A mandate to carry a thing from 
one place to another may properly enough be deemed a man- 
date to perform work; aiu^it imports, just as much as a man- 
date to do any other work, an engagement to perform the 
undertaking, and to exercise due diligence and care about it. 
If A undertakes gratuitously to carry B’s goods from one 
place to another, does not good faith oblige him to perform 
his undertaking, and to exert proper diligence in proportion* 
to the exigence of ^hc ailair? Does not the bailor trust to 
his fidelity in performing it, with as much confidence, as when 
he undertakes to do work, strictly speaking, upon the same 
goods? Why should he not be under the same obligation to 
carry safely, as to do the work well? When he undertakes 
to carry, docs he not, by ^necessary implication, engage that 
he has ability to do so, and that he will exercise all reasonable 
diligence to accomplish his undertaking? To do work on 
goods, is not, or may not be, more important, than to carlry 
them to another 'place. To carry jewels safely may be a far 
more valuable service, and require far more vigilance, than to 
clean the gold which enchases them. The same reasoning, 
then, seems applicable to all classes of mandates; and it is 
applied in the text of the civil and foreign law, from which 


^ Pothier, Contrat de Alandat, n. 46, 47, 48, 49 ; Las Siete Fartida^ Liv. 5, 
tit 12, L 50 to 25. ** 
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the mle is borrowed, Indiscrlminfitcly to all. Where the act 
to be done requires skill, and the party who undertakes it either 
has the skill, or professes to have it, there he may well be 
made responsible for the want of due skill, or for the neglect 
to exeVcise it. In such cases the undertaking may well be 
deemed a special undertaking to exen^ise dm' skill; and the 
omission of it imports, in all such (*ases, at h'ast ordinary neg- 
ligence ; and in many eases, operating, as it must, as rc fraud 
upon the party, it may well be deemed gro.ss negligence. But 
this class of eases stands, not as an exception from tlu' general 
law, but as a (|iial|/ieaiion of it from the implied engage- 
ment of the mandatary. If is only deeiding, that the jMirties 
may vary thcj respcpisibility, implicxl by law, by an express or 
implied contract for this purpose. Sir William .Tones him- 
self puls a ease, whieli shows the^iropriefy of admitting this 
doctrine; for he agrees, that if an imskilfnl man, who is 
known to be so, dfles the Work at tlu* sorK*itntion of a friend, 
with such ability as lie, possesses, lie stands exeiised, although 
,it is unskilfully done; for it is the mandator’s own folly to 
trust to him, and th(' party engages for no more than a rea- 
sonable exertion of his eapaeity.^ It is apparent, then, that 
the fact ef skill, or of want of skill, as known or unknown to 
the bailor, or professed or not prof(*sj^'d, by th«5 bailee, eoristi- 
tntes a material ingredient in const ruing the engagejnent, and 
j^qualifies or enlarges it. In other terms, it varies the presump- 
tion as to the actual eontraet, aceordiiig to the* express or im- 
plied intention of the parties. Il is not so much an exception 
from the common rule, as a waiver o» limitation of it. 

§ 178. If there be no authorily in support of the distinc- 
tion suggested by Sir William Jones, and none has been pro- 
duced, let us next inquire, whether there arc not authorities, 
which lead the other way. In the great case of Coggs v» 
Bernard,^ where all the antecedent authorities were reviewed, 
and where Lord Holt expounds the nature and responsibility 
arising from every kind of bailment^ no such distinction is 


> Jones on Bailm. 53, 08. Fotiuor asserts the same doctrine. Pothi-^r, Con- 
Ihkt de Mandat, n. 49. 

■ 2 Ld. Baym. 909. 
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hinted *at Yet that was the case of a. mandate to cany 
goods ; and Lord fiolt says, this undertaking obliges the nn» 
dertaker to diligent management. The reasons, he says, are, 
because, in such a case, a neglect is a deceit to the bailor, who 
trusts the bailee upon his undertaking to be careful; and the 
"latter puts a fraud upon the former by being negligent.* And 
Lord Holt puts, by way of illustration of his doctrine, the 
case of*a mandate of the other sort, namely, an action against 
a man who had undertaken to keep one hundred sheep ; and 
he was held liable for letting the sheep be drowned by his 
default lie afterwards puts the case of ^ carpenter, who un« 
skilfully builds a house without reward ; and suggests no dif- 
ference between that case and* a mandate, to carry.' From 
these considerations it may fairly be deduced, that, as Lord 
Holt, ill treating 0*11 the expfess point, suggests no such distinc- 
tion,' none was, in his judgment, furnished by the common law. 
Mr. Justice Gould in the same case said If a man takes 
upon him'expressly to do such a fact [act] safely and securely, 
if the thing comes to any damage by his miscarriage, an action 
will lie. If it be only a general bailment (that is, without such 
express undertaking), the bailee will not be answerable without 
a gross neglect.'’^ So that the difference he insists on is 
between a spc'cial contract, and the general obligation, implied 
by law from the nature of the bailment. 

§ 179. The case of Moore r. Mourgue« probably decided j 
the very question under consideration, if that case was a gra- 
tuitous undertaking. There, an agent, having written orders 
for the purpose, procured a policy of insurance to be made; 
but in the policy there w’as an exception of a risk common in 
the policies of other olhccs, but not in those used by this office, 
and the loss arose from that risk ; and the same premium was 
given in all the offices, without any increase on account of. 
such risk. It was held by the Court, that the agent was not 
liable, as he had acted bond fidcj and to the best of his judg- 
ment^ and without gross* negligence. There is, however, noth- 


^ S Ld. Raym. 909, 919, 920. 

• 2 Ld. Raym. 909. 

* Cowper, K. 480. 
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ing on the face of. the report^ •trhich absolutely settles it to 
.have been a gsatuitous undertaking, although the structure of 
the case would lead to that conclusion. 

§ 180. But the case of ShieUs u. Biackburne ^ seems directly 
in point against the distinction of Sir Williaiil Jones. There, 
a merchant had undertaken gratuitously, but not, as it should ' 
seem, officiously, to enter certain goods of the phiintilf at the 
customdiousc with his own goods of the like kind; end by 
mistake he entered them by a wrong iiamCi so that all the 
goods were seized and lost, both the plaintifT’s and his own. 
Au action was brouglit by the plaintiff to recover damages for 
this misfeasance ; and upon full consideration the Court hold, 
that, as there was not any gross iK^gtigcnc^e, tin* action would 
not lie. Now, this was the very case of a mandate* to do an 
act, in contradistinetion to one to carry goods. And if the 
contract did,7;er imply an eiigageinent to use all the care 
and diligence which were necessary to tin* performance of the 
act, namely, to malce a proper c*iitry at the eustom-lfoase, and 
the bailee omitted so to do, he ought to have bc(*n held liable, 
e^en if there was not gross 4i(*gligence. 'I'lie Court, however, 
put the case upon the true ground of U general mandate, where 
there is no special undertaking for skill. Mr. Justice lle^th 
there said: The defendant was not guilty cither of gross neg- 
ligence or fraud, lie acted bomt fide. If a man a|>plie 8 to a 
(surgeon to attend him in a disorder for a rewanl, and the sur- 
geon treats him improperly, there is gross iiegligeiiee, and the 
surgeon is* liable to an action. The surgeon would also be lia- 
ble for such negligence, if he ubdertook gratis to attend a sick 
j)erson, because his situation implies skill in surgery. Buf if 
the patient applies to a man of a different employment or oc- 
cupation for his gratuitous assistance, who either does not ex- 
ert all his skill, ox administers improper remedies to the beat of 
hia ability, such person is not liable. It would be attc*nded with 
injurious consequences, if a gratuitous undertaking of this 
sort should subject the person who made it, and who acted to 
the best of his knowledge, to an action.’^ Mr. Justice Wilson 
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said : Where the undertaking^is graiuitoua, and the party has 
acted bond fide^ it is not consistent cither with the spirit or the" 
policy of the law to make him liable to an action. A wrong 
entry at the custom-house cannot be considered as* gross neg-' 
llgence, when, from the variety of laws, &c., reliance must be 
'placed on the clerks in the office.” Lord Loughborough said: 
“ I agree with Sir William Jones, that where a bailee under- 
takes toperform a gratuitous act, fVom which the bailor is alone 
to receive benefi];, there the bailee is only liable for gross neg- 
ligence. But if a man gratuitously undertakes fo dp a thing 
to* the best of his skill, where his situation or profession is suph 
as to imply skill, an omission of that skill is imputable to him 
as gross negligence.^ If in this case a ship-broker, or clerk in 
the custom-house, had undertaken to enter the goods, a wrong 
entry would in them be gross negligence, because their situa- 
tion and employment necessarily imply a competent degree of 
knowledge ill making such .entries. But when an application, 
under the tircumstanees of this case, is made' to a general mer- 
chant to make an entry at the custom-house, such a mistake as 
this is not to be imputed to him# as gross negligence.” So 
that the whole Court held, that a mandatary was not liable, cx- 
cc[^jb for gross negligence; and that an express or implied war- 
ranty of skill \yas necessary, under such circumstances, to iin- 
•putc to him gross iiegligenec. 

§ 181. The doctrine of the case of Shiells v. Blackburne*: 
has newer been iinpeaclied ; and it is incidentally confirmed in 
other analogous eases.-"^ So far as the American authorities 
have gone,^ they appear to proceed on the same principles, and 
to deem the mandatary, like the depositary, liable in all cases . 
for gross negligence only. 


^ See Jones on Bailm. 53, 54, 98. 

* 1 II. Black. 158. 

' See Nelson v. Macintosh, 1 Stark. R. 237 ; Booth r. Wilson, 1 Barp. & Ali, 
69; Dogmian o. Jenkins, 2 Adolph. & Ellis, 256 ; s. c. 4 Nev. & Mann. 170. 
See Dartnall v. Howard, 4 Barn. & Cres^ 345. 

* Stanton v. Bell, 2 Hawks, N. C. Rep. 146 ; Foster v. Essex Bank, 17 Maas. 

B. 479^; Whitney n Lee, 8 Mctc. 91 ; Steamboat New World n. King, 16 How- 
ard, U. S. R. 475;*Tracy Wood, 3 Mason, R. 182; Tompkins v. ^Itmarsh, ! 
14 Serg. & Rawle, 275 ; Percy v. ^llaUdon, {0 Martin, R. 711 to 79 ; 2 Kent, 
Comm. Lect 40, 569, 570. 
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§ 182. Dr. Patey, in his treatiac on Moral Philosophy, has, - 
with his usual practical good sense, put the case of mandates 
upon a reasonable ground. ^ Whoever,” says he, undertakes 
another man’s business, makes it his own, that is, promises to 
employ upon it the same care, attention,* and diligence, that he 
would do, if actually his own; for he knows that tiie businesl^- 
is committed to him with that expectation. And he promises 
no more than this.” * 

§ 182 a. The true rule of the common law would seem, 
therefore, to be, that a mandatary, who acts gratuitously in a 
case, where his situation or employ mciit does not naturally or 
necessarily imply any particular knowledge* or professional skill, 
^is responsible only for bad faith or gross negligence. If he 
has the qualifications necessary for the discharge of the ordinary 
duties of the trust which he undertakers, and he fairly exercises 
them, he will not be responsible for any errors of croiiduct or 
action, info which a man of Ordinary* prudencer mj^ht have 
fallen. If his situation or employminit does imply* ordinary 
skill, or knowledge adeciuate to the undertaking, Ik*, will be 
responsible for any losses or injuries resulting from the want 
of the exercise of such skill or knowledge. If he is known 
to .possess no particular skill or knowledge, and yet undertakes* 
to do the best which he can under the eireumstancirs, all that is 
required .of him is the fair exercise of his knowledge, and judg- 
ipent, and capacity.^ This general responsibility may be va« 


^ Paley, Moral Phil. B. 3, P. l,.ch. 1^. 

* Seo 2 Kent, Comm. Lect. 40, p. 571. 572, 573, 4th edit.; Percy v. Milian** 
don, 20 Martin, K. 75 to 79; Shiells o, Blackburnc, 1 II. Black. 158; Tomp- 
kins a. Saltmarsh, 14 Serg. & Rawle, 275 ; Foster r. Essex Bank, 17 Mass. R. 
472. Mr. Chancellor Kent has well observed : ** It is a little dillicalt to recon- 
cile (he opinions on this point of a gratuitous undertaking to do some business 
for anotheis but the case of Shiells v. Blackburne C 9 ntain 8 the most authoritar 
tifsa^eelaration of the law, in favor of the more limited responsibility of the 
bailee, lliere are, boweveif a number of instances, in which such a mandataiy 
becomes liable fdr want of due care, and attention. Thus, it has been held to., 
.be an act of negligence, sufficient to render a gratuitous bailee responsible? to' 
him tp have turned a horse after dark into a dangerous pasture, to which he was, . 
uaiuicustomed, and by which means the loss of the horse ensued.* 2 Bleht,^ 
Cbmm. Lect 40, p. 572, 4di edit; Boo^h p. Wilson, 1 Barn, k Aid. 59. 
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lied by a special cootract of the parties, eiftcgr^ enlarging, or 
qualifying, or narrowing it ; in such *cas€fa ^he, particular 
contract will furnish the rule for the case. The mandatary 
take upon himself responsibility for accidenfs,iAlthough a 
very special Contract would be required for such a* purpose ; 
%nd the civil law upon this subject speaks but the gei^eral sense 
of mankind. Placuit^ posse rem hdc conditime ieponiy mandor 
fumque^ suscipi^ ut res periculo ejus siU Qui depositunC vel 
datum suscepit} On the other hand a mandatary cannot, any 
more than any other bailee, stipulate for an exemption of lia- 
bility for his own fraudulent acts or omissions. Illud mild pao \ 
tione effici potest^ ne dolus prccsteiur? 

§ 183. Primd facie^ in cases of a general mandate, the fact, , 
that the party did the wofk on the goods bailed with the same 
care that he did the work on like goods of his own, would re- 
pel the imputation of any negligence.^ But, without doubt, 
the presumption may be overcome by proofs of actual negli- 
gence,^ or of conduct, which, thougli applied to his own goods 
as well as to those bailed, would be deemed negligence, in 
bailees without hire, of ordinary prudence.^ 

§ 184. Sir William Jones has put a case, aptly illustrating 
•the former position. “ If Stephen desire Philip to carry a 
diamond ring from Bristol to a person in London, and he put 
it with bank-notes of his own into a letter-case, out of which it 
is stolen at an inn, or seized by a robber on the road, Philip 
shall not be answerable for it, although a very careful, or, per-^ 
llaps, a commonly prudent man would have kept it in bis purse 
at the inn, and have concealed it ifomcwherc in the carriage. 
But if he were to secrete his own notes with peculiar vigilance, 
and either leave the diamond in an open room, or wear it on 
his finger in the chaise, he would be bound, in case of a loss by 


^ Pothier, Contrat de Afandat, n. 50 ; Dig. Lib. 17, tit 1, 1. 89 ; Ante, § 85 , 
80 to 85, 37 ; Dig. Lib. 2, tit 14, 1. 7, § 15. « 

* Pothior, Contrat dc Mandat, n. 50 ; Dig. Lib. 2, tit 14, L 27, § 3 ; Ante, 
§82l 

* Lane v. Cotton, 1 Ld. Raym. 655 ; Kettle v. firomsall, Willes, B. 121. 

* Booth V. Wilson, 1 Barn. & Aid. 59. 

* Tracy 17. Wood, 8 Mason, R 182; 1 Brown, Civ. Law, 888, note. 
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dte|4th or n>bbei^,''t 9 restore the value of il to 'StepheA.” ^ 
case of a ro^ry may, perhaps, a^mit of some qualifioatiou ; 
for if the’ robbery were by force, ^nd if every thing found gn 
Philip’s person, including his purse, were stolen, then, if the 
exposure qf the ring did not afford any additional temptation^ 
nor aid th& loss, it mighf, perhaps, be thought that the bailee 
ought to be excused.^ 

§ 185. The other position may be illustrated by a ease# 
which'^has passed into actual judgment.^ A ijndcrtook^ gra- 
tuitously, to carry two parcels of doubloons for B, from New 
York to*Boston, in a steamboat, by the way of Providence. 
A, in the evening (the boat being to sail early in the morning), 
put both bags of doubloons, one being within the otiicr, into 
his valise with money of his own, and carri(‘d it on board the 
steamboat, and put it into a berth in an open cabin, although 
notice was given to him by the steward, that they would* bo 
safer iA the bar-room of the boat. A went ^way in |he even- 
hig and returned late, and slept in another cabin, halving his 
valise where he had put itf The next morning, just as the 
boat was leaving the wharf, he discovered, on opening his va- 
lise, that one bag was gone ; and he gave an iminediafe alarm, 
and ran up from .the cabin, leaving tlie valise opcni there with 
the remaining bag, his intention being to stop the boat.. He 
was absent for a minute or two only, and on his return the 
•other bag also was missing. An action being brought against 
him by the bailor for the loss of both bags, the question. was 
left to the jury whether there was not gross negligence, although 
^le bailee’s own money was in the same valise. The jury were 
directed to consider, whether the party used such diligence as 
a gratuitous bailee ought to use under such circumstances. 
They found a verdict for the plaintifl' for the first bag lost, and 
for the bailee for the second. 

§ 186. It may be added, that the degree of care which a 
mandatary may be required to exert, must Ire materially affected 
by the nature and value of the goods, and their liability to loss 


* Jones on Bailm. 6*2. 

* See 1 Brown, Civ. Law, 383, note 73. 
’ Traejr v. Wood,# Mason, R. 132. 
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and injury. That care and diUgehce, which would be sufficient 
as to goods of small value, or of slight temptation, might be 
wholly unfit for goods of great value, and very liable to loss 
and injury. In the former case, the same acts might be deemed 
slight neglect only, which, in respect to the latter, might justly 
be deemed gross neglect. Illustration^ of this rul6 have already 
been presented in another place.^ Lord Stowell, in the case of 
4he Roiidsberg,^ put a case in. point. If,” said he, I send a 
serv^t with lyoiiey to a banker, and he carries it with proper 
care, he would not be answerable for the loss, if his pocket were 
picked on the way. But if, instead of carrying it in»a proper 
manner, and with ordinary caution, he should carry it openly 
in his hand, thereby exposing valuable property, so as to invite 
the snatch of any per*4on he might me%t in the crowded popu- 
lation of thi^ town, he would be liable, because he would be 
guilty of the ncf»liffentia maliiiosa^ in doing that, from which 
the law uiust infef that he intended the event which -hals actu- 
ally taken place.” Perhaps the best general test is to consider 
whether the mandatary has.omitfed that care, which bailees 
without hire, or other mandataries of common prudence, are 
accustomed to take of property of the like description.® 

§ 18Ga. A v<Ty important (jnestion recently arose, and was 
decided, in Louisiana, as to the responsibility of the directors 
of a bank (who are there treated as falling within the predica- 
ment of mandatarich) to the stockholders, for any losses sus- 
tained by tile latter in the course of the management of the 
^concerns of the bank. The doc*trinc established on that^cca- 
sion w*us, that the directors of a bank are bound to the exercis^ 
of ordinary diligence and attention in the discharge of their 
official duties; and if they are guilty of gross negligence or 
misconduct in their management of the business and property 
of the bank, they are in their private capacities responsible to 
the stockholders for atiy losses occasioned thereby. But fot 
mere errors of judgment, unless of the grossest kind, they aiu 
not responsible. Upon this point, the Court said : The direo* 


^ Ante, § 15. 

* 6 Rob. Adm. R. 142, 155. 

’ Tracy v. Wood, S Maaonf R. 132; Ante, $ 182, 182 a. 
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tors of banks, fronothe n&ture of their undertaking, fall \(dthin 
the class of cases where ordinary care and diligence only are 
required. It is not contemplated, that they should devote |heir 
whole time and attention to the institution to which they are 
appointed, and guard i( from injury by constant superintend- 
ence. Other officers, on whom compensation ii|^estowed foi)^ 
the employment of their time ia the affairs of the bank, have 
the iipmediate management. In relation to these officuirs, the 
duties of directors are those of control, and the neglect, ^hich 
would render them responsible for not exercising ihat control 
properly, must depend on circumstances, and in a great meas- 
ure be tested by tlic fads of the case. If nothing has come to 
their knowledge to awaken suspicion of the fidclify of the 
president and cashier, ordinary attention to tin; affairs of the 
institution is sufficient. If they become aeejuainted with .any 
fafet calculated to put prudent men on Ihcir guard, a degree of 
care commensurate with the evil to b(‘ avoided is 'required, 
and a want of that care ccj^inly makes them responsible.” ^ 

§ 186 6. Upon the ground, however, of gross negligence 
or wantoil disregard of duty, the directors of a bank were, in 
the same case, held responsible to the stockholders, for losses 
to the bank, occasioned by acts of the following character: (1) 
Permitting the president and easier To discount notes from 
the funds of the bank, without the assent and intervention of 
five directors, as required by the rules and regulations of the 
bank ; (2) Permitting purchases to be mack> of the stock of tha^ 
bankfout of the funds of the bank by the pre^sident and cashier, 
at a rate above the known true value then»of, or allowing them to 
take and use the money of the bank, contrary to the rules and 
regulations thereof; (3) Not opposing an illegal measure of 
the board of directors to discharge the cashier and his sureties 
from the responsibility on the official bond of the former.^ How 
far similar doctrines will be adopted in Courts sitting under 
the jurisprudenee of the common law, remains for future discus- 
sion in those Courts, as I am not aware that the question has 


' Percy v. Millaudon, 20 Martin, E. 68, 73, 74, 75 ; Pld Code of Lonuiana 
(1809),' p. ft4, art 17. 

■ Percy o.'Millaiidon, 20 Martin, B. #3, 79, 80, 81, 92. 
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aa yet been directly litigated therein. But there can be little 
doubt that these doctrines arc just conclusions from the general 
law of mandates. 

§ l87. It may not be unfit, at the close of this discussion on 
the point of the piandataxy’s responsibility for gross negligence .. 
only, to rema^, that the Scottish law has deserted the Roman 
doctrine on tms subject, and holds the mandatary liable only 
for actual intromissions, and misfeasances, and for such diligence 
as he|||bm ploys in his own affairs.^ It will probably be found, 
that the Spanish law also has adopted an equally reasonable 
rule.* ** • . * * 

§ 188. The general rule, that a mandatary is responsible for 
gross negligence only, applies solely* to cases where he is in 
tlie actual performance of some act or duty intrusted to him in 
regard to the property. For if he violates his trust by a mis- 
user of, the property, or he docs any other act inconsistent with 
his contract, or in fraud of it, he will clearly be liable for all 
losses and injuries resulting therefrom. He is not bound to 
suggest wise precautions against acitdciit oY loss ; but he is not 
at liberty to expose the property to injury or loss by hazards 
inconsistent with his duty.^ And in cases of misuser, especially 
such misuser as amounts to evidence of a conversion, it is, 
perhaps, strictly true, tflat eVery subsequent loss and injury, 

' whether it be by accident or otherwise, will be at the risk of 
the mandatary.^ This is certainly the rule of the civil law ; 
and it has beqn incorporated into many, and, perhaps, into all 
the systems of foreign law derived from it.® 

§ 189. There is a class of mandates arising in me noman 

* Ersk. Inst. B. 3, tit. 3, §'36, 37 ; 1 Bell, Comm. § 411, 4t]i edit ; 1 BeU, 
Cdmm. p.*481, 5th edit ; 1 Stair, Inst B. 1, tit 12, § 10. 

* Hodge’s Heirs v. Durnford, 13 Martin, B. 100, 125, 126 ; Percy v. Millaa-j|| 
don, 20 Martin, K, 68, 77. 

** Jones on Bailm.' 101, 114, 115, 116. 

* De Tollenhre v. Fuller, 1 Sq. Car. Const. R. 121 ; Ulmer v. Ulmer, 2 Nott 
& McCord, 489; Gatlin v. Bell, 4 Camp. 183 ; 2 Kent, Comm. Lect 40, p. 573. 
4th edit; Post, § 413 a, § 413 b, § 413 c, § 413 d, § 414. 

* Pothicr, Contrat de Mandat, n. 51 ; Ersk. Inst H. 3, tit. 3, § 87 ; Merlin, 
Report. Mandat, § 3^ Fothier, Pand. lAb. 17, tit 1, n. 28, 29; Yinn. ad 'Inst 
lih. 3, tit 27, § 8. 
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law, which does not seem to have any place in our law, a1 
least, not under the some appellation. This cl&ss arises ’^tindei 
what is called the quasi contract ot Negoiionm where 

a party spontaneously, and without the knowledge or consent 
of the owner, intermeddles with his property, as to do work 
on it, or to carry it to another place, &c. In cases of this 
sort, as he acts wholly without authority, there can, strictly 
speaking, be no contract. But* the Roman law raises. a quasi 
teandato, by implication, for the benefit of the owner, ii]^many 
of such cases.i jfor is an implication of this sort wholly un- 
known to the common law, where there has been a subseipient 
ratification of the acts by the owner; and sometimes, where 
unauthorized acts arc done, positive presum pti oils arc made by 
law for the benefit of particular parties. Tlius, if a stranger 
enters upon a minor’s lands, and takes the profits, the law will, 
in many cases, oblige him to account to the minor for the 
profits, as his bailiff; for it will be presumed, that he entered 
to take them in trust for the infant.^ • . 

§ 189 a. As the Negotwrum Gesior interferes without any 
actual mandate, there is good reason for requiring him to ex- 
ert the requisite skill and knowledge to accomplish the object 
or business which 'he undertakes ; to do every thing which ifi 
incident to or dependent upon that object or business ; and fb 
finish whatever hci has b(*gun.® The Roman law says : Qm 
absentis negotia gerere inchoavit^ nfique enim impune perilura. 
descret; suscepisset enim. foriassis aliusj si is non capisset ', 
volhuj^taiis est enim suscipere mandatumy necessitatis consummated 
Without such an obligatioUf every man in the community 
would be at the mercy of ignorant and officious friends.® 
And hence, the proper rule would seem to be, that he shpuld 


^ ^ Pothicr, Appendice du Quasi Contrat, Negot Gest. Appcndico Contrat do 
'Mandat, n. 167, &c. 

* 1 Pane, Abridg. ch. 8, art; 2, § 10 ; 1 Bao. Abridg. Account ; 1 Com. Dig. 
Accompty A. 8 ; Co. Litt 89 b, 90 a; 1 Story on Eq. Jurisp. § 51. 

* Hodge’s Heirs v. Dumford, 13 Martin, R. 100, 124. 

* Dig. Lib. 18, tit 6, 1. 17, § 3. ' • 

* Hodge’s Heirs v. Durnford, 13 Martin,. R. 100, 124 ; Fothier, Contrat de 
Mandat, n^200, 201 ; Dig. lAh. 3, fit 5, L 21, § 2 ; Pothier, Pand. Lib, 3, tit 5, 
n. 41, 42 ; Bayon v. Prerot, Martin, 58,065. 
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be responsible at least for ordinary skill and ordinary diligence; 
if, indeed, he jHight not be sabjected, in some cases, to a se- 
verer rale, and be deemed to act at his ][ieril, and to be accord- 
ingly responsible for* slight faults or neglects.^ Pothier holds, 
that the Negotiorum Gestor is generally bound to the same 
degree of diligence and attention as a common mandatary; 
that is to say, that he is bound to accomplish and finish the 
business or. affair which he undertakes ; to render an account 
of his doings therein to the principal ; ^ to apply the same de- 
gree of diligence and attention to it as he does to his. own; 
and that, like a mandatary, he is liable sometimes for ordinary 
negligence, and sometimes for slight negligence, accordlng»to 
the nature of his undertaking.^ But he holds, that the Nega- 
tiorum Gestor is sometimes bound to a higher degree of dili- 
gence than a mandatary ; for in respect to common affairs, in. 
which it is siiflicicnt for a mandatary to exercise common dili- 
gence, the Negotiorum Gestor is sometimes bound to exercise 
t||e utmost possible diligence, and bound for the slightest neg- 
iigence ; as, for example, whan he fails to bring to his under- 
taking the same degree of diligence which persons of more 
capacity and diligence than himself would bring to accomplish 
it.^ Nay, Pothier insists, that he is sometimes responsible 
erven for accidents ; as when he undertakes to engage in some 
business wliich the principal has not been accustomed to do, 
and a loss occurs to him tjjereby.® He 'deduces these conclu- 
sions, as the just results also of the Roman law. In that law 
the general rule is : Si negotia absentis et -ignorantis gerds^ et 
culpam et dolum prccstare debes*^ And it is not sufficient in 
all cases,- that he applies the same diligence as he does in his 
own affairs. Quo casu ad cxactissimam quisque diligentiam 


' ^ Jones on Bftilm. 19 ; Dig. Lib. 3, tit 5, 1. 8, § 9 ; Pothier, Pand. Lib. 8, tit ^ 
5, n. 53; Pothier, Contrat do Mandat, n. 211 ; Bayon v. Prevot, 4 Martin, R 
58, 85. « 

* Pothier, Contrat de Mandat, n. 200, 201, 202, 212. . 

* Pothier, Contrat* de' Mandat, n. 37, 46, 47, 48, 208; Ante, § 174. 

* Pothieqipontrat de Mandat, n. 209. 

* Pothier, Contrat de Mandat, n. 210. • 

* Dig. Lib. 8, tit. 5, 1. 11 ; Pothie^ Pand. Lib. 8, tit 5, n. 51. 
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eompettUur redder^ ratianem; nee sufficit talem ditigewRam 
hibere^.quudem. suUrebve adhibere solely si modo alius dUigmtior 
eq commodius administralurus esset neffotia.^ So, where he en- 
gages in new business to which the principal is not accustomed, 
he is liable ; for it is treated as an inipiroper act. Culpa esty 
immiscere se rei ad se non periinenti? Labco, however, thought 
(and Pothier agrees with him), that where a friend interferes in 
a case of seeming necessity for the principal, as to preyen||his 
goods from being sold, Jie is not responsible, except for bad. 
faith or fraud. Inlerdum in Ncffoiiorum Gestorum aciione LaJbeo 
scribiiy dolum solummodo versari. ffamy si affectione coaciusy ne 
bona mea distraJiantury ne^otiis le mcis oblulerisy (squissimum essey 
dolum duntaxat te prceslare,^ • 

§ 189 The Jaw of Louisiana has generally adopted the 
same rules on the subject of the rights and duties of the Neffo^ 
tiorum Gestory as the civil law. The Civil Code declarers, .that, 
when a man undertakes, of his own -accord, to manage the 
aiiairs of another, whether the owner be acquainted with the 
undertaking, or ignorant of it, tho person assuming the agency 
contracts the tacit engagcm(*nt to continue it, and to complete 
it, until the ow;ner shall be in a condition to attend to it himself. 
He assumes, also, the payment of the expenses attending the 
business. He incurs all the obligations which would result 
from an express agency, with which he might have been in*^ . 
vested by the proprietor. In managing the; business, he is 
obliged to use all the care of a prudent' adnlYinistrator or father 
of a family. Yet, where circumstances of friendship or of 
necessity have induced a persq^i to undertake the management, 
that consideration may authorize the judge to mitigate tKe 
damages, which may arise from the faults or negligence of the 
q^ianagcr.^ So that, according to this law, a Neffoliorum Oes-^ 


' Inst Lib. 8, tit 28, § 1. 

■ Dig. Lib. 60, tit 1 7, L 36 ; Fotbier, Pand. Lib. 3, tit 5, n. 52. ^ 

^ * Dig. Lib. 3, tit. 5, 1. 8, § 9 ; Pothicir, ]^nd. Lib. 8, tit 5, n. 52. 

* Code of Louisiana of 1825, art. 2275 ; Bayon v. Prevot, 4 Martin, 58, 
65; Hodges’s Heirs v. Durnford, 13 Martin, li. 100, 124. The i||ll^nt edition 
of this eode, by Wheeloek S. Upton, Esq. (in 1838), is incomparably the best^ ^ 
and contains exceedingly valuable, though brief commentaries, drawa from the 
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tor is bound to observe the ordinary diligeqpe and care which 
ma^ be expected from the prudent master df a family. Who- 
ever wishes for more exact information upon this title of ithe 
!^man law (Negvtiorum Gestorum)^ will find it treated with 
uncommon fulness and accuracy by the learning o£ Pothier.* 
But it is so remote from the jurisprudence of the common law, 
that it does not seem lmi)ortant to review it in this place, with 
its^rious distinctions. 

^90. There is a case which has « undergone a decision in 
our law, which approaches very near to that of a Negotiorum 
Oestor. A inasfer of a shl|> had gratuitously taken charge of 
and received on board of his vessel, a box containing doubloons 
and other valuables, belonging to a passenger, who was to have 
worked his passage, but was accidentally left behind. During 
the voyage the master opened the box in the presence of the 
passengers, to ascertaiti its contents, and whether there were 
contraband goods in it or not ; and ho took out the contents 
and lodged them in a bag in his own chest in his cabin, where 
his own valuables were kept. After his arrival in port, the 
bag was missiiig. The master was held responsible for the 
Iqss, on the ground, that he had imposed upon himself the 
duty of carefully guarding against all perils to which the prop- 
erty was exposed by means of the alteration in the place of 
custody, although, as a bailee without liire, he might not other- 
wise have been bound to take more than a^prudent care of 
them ; and that h^ had been guilty of negligence in guarding 
the goods.® 

§ 191. We come,* in the next, place, to the implied obligation 
<K the mandatary to render an account. And here 'the Roman 
law, the law of France, and of other modern nations, whose 
jurisprudenee has been derived from that; source, and the coi|^- 


State docisions and from foreign authorities. . It must be inYaluable to students, 
and 1 take this occasion to say, that 1 have constantly referred to this edition 
*in the present volume. 

^ Pothier, Contrat de Mandat, n.%67 to 228. 

' Khlsoi^l^ Macintosh, 1 Stark. B. 237. The case stated by Lord Ellen- 
borough, ii^rako v. Shorter, 4 £sp. R. 165, and cited post, § 214, seems to 
approach still more nearly to that of a Neaotiorum Gestar. 
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mon law, generally recognize the sanrie dociriile, and proceed 
pari passu. The nfandatary is bound io render to the nllin« 
dator, upon request, a full account of his proceedings ; to show 
that the trust Has been duly performed; or, if ill performed. # 
to offer a justification or legal excuse for sucli ill pcTformance, 
If the property is to be restored to the bailor after the work is 
done, then such restitution is included in the inaiidafary's duties. 
If by his fraud, or gross iiegligciico, or inisiisor, the inanda^ry 
has made himself liable in damages, he must })ay these dam- 
ages.^ Of course the form and mode in which the remedies of 
the bailor are to be enforced, in case of any fault coiniiiitted by 
the mandatary, for which he is rc'sponsil)le, will depend upon 
the municipal law of the particular country. ^ In the Roman 
law, and the foreign law df‘rived from it, the remedy would 
ordinarily be t^ Actio mandali* dircefa^ which is one of the 
nominate forms of that law.^ In th<' common law it would be 
cither an action founded on tin* contrsK*!, sucli as an action of 
assumpsit, or an action founded fai the tort, such as an action 
dll the case for misfeasance, or in*gligence, or conversion. 

§ It has been asked, whetlu^r a general mandatary can 
recoup or set off in damages the benefits which tin* mandator 
has received on one mandate, against the losses which he lias 
sustained on another. Pothicr decider the question in the sarne^ 
manner as, it is presumed, the common law would decide it, 
that he cannot.^ But if, upon a mandate of a jiackage of 
goods, a part be injured by the inexcusable negligence of* the 
mandatary, and extraordinary profit be made upon the rest by 
his extraordinary diligence, might deserve eonsideration, 
whether the damage should exceed what, upon an average of 
the whole, might be deemed the fair p^roilt, which would have 
accrued, if the mandatary had used ordinary care and diligen(;e 
throughout. 

§ 193. Of course, in rendering an account, the mandatary 


' Pothier, Contrat do Mandat, n. 61 ; Pothier, Fand. Lib. 17, tit 1, n. 25 to» 
30, 36. 

* Pothier, Contrat do Mandat, n. 61 to 66; Pothier, Pand. 17, tit t, 

n. 23 to 41. ^ 

* Pothier, Contrat do Mandat, n. 52; Story on Agency, § 223 ; 1 Livermore * 
on Agency, p. 894. 
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is entitled to deduct and receive, an allowance tor all expenses 
aitH chargesj to which he has* been necessarily subjected in per* 
forming the trust. But the consideration of this subject will 
fall more properly under another head.^ . 

§ 194. In making restitution of the property bailed* when 
that constitutes a part of the duty of the mandatary* he is not 
only bound' to restore the thing specially, but al^ the incre- 
ments, earnings, and gains derived from If animals are 
to \)e’ restored, their young also belong to the bailor. If gold 
or silver coins have been delivered, to be made interest of, and 
to be specifically returned, the interest is to be accounted for as 
well as the principal. If a vehicle has been delivered to be let 
for hire, the mandatary must account for the hire earned, as 
well as for the vehicl^ These principles arc founded on the 
Roman law, where the genersli rule is laid do^ : Ex mandato^ * 
apud euniy qui mandatum suscepit^ nihil remanere oportet;^ and 
they seem of general applicability in the common law. 

§ 195. If there arc joint ^mandataries, each is responsible 
for the whole in solido, If there are joint mandators, the ac- 
count must be rendered to them*all jointly. But these are 
points of pleading and practice in the common law, and more 
properly belong to a general treatise on the proper parties to* 
suits, than to one pn a single branch o£ contracts.^ a 

§ 196. We come next to the consideration of the obligations 
of the mandator, arising from the contract of mandate. And 
here little more reihains, than to state the doctrines of the Ro- 
man and Continental law, the common law having, as yet; fur- 
nished no decisions which go to jthe point. What is here stated 
can therefore be relied on only as the reasoning of learned 
minds on a similar subj|ect, which, in the absence of all positive 
adjudications, may not be unfit to be su'bmitted to the consid- 


» Post, f 196, 197 to 200. 

■ * Pothior, Contrat do Mandat, n. 58, 59 ; 2 Kent, Comm. Lect 40, p. 566, 
567, 4th edit ; Ante, § 99. ' . 

' Dig. Lib. 1 7, tit 1, 1. 20 ; Pothier, Pand. Lib. 1 7, tit 1, n. 81 to 34. 

. * Jones cn Bailm. 51, 52 ; Pothicr, Contrat de Mandat, n» 68 ; 1 Domat, 

1, tit 18, § 2, art 5 9 Pothier, Pand. Lib. 17, tit 1, n. 24 4 Ersk. Inst. B. 8, tit. 
8, § 84 ; 2 Kent, Comm. Lect 40, p. 567, 4th edit ; Ante, § 114, 115, 116. 



ON MANDATES. 


177 


OH. m.}» 

oration of the professors of the common law. The mandator, 

. theni contracts t^ I'eimburse the mandatary for all expelftes 
and charges, reasonably incurred in the execution of the man- 
‘ date, and also to indemnify him for his liability on all contracts, 
which arise incidentally in the proper discharge of his duty. 
This is called, in the Roman law, Obli^alio mandati coniraria^ 
because it is reciprocal, and incidental to that of the mandatary, 
which is deemed the principal obligation, and is therefore called, 
Obli^alio mandati directa,^ 

§197. First. In relation to expenses. It is .obvious that, if 
the bailor contemplates any thing to be done oji his goods by 
which the ipandatary must or may incur expenses, he is bound 
to reimburse him ; for it can never be presuined»that a gratui- . 
tous trust is designed to be a burden on the mandatary. Thus, 
if a party requests a friend to receive his goods, and entcD them 
at the custom-house, and pay the duties tlurreon, an im|dicd 
obligation arises to rehnbiirse him the* amount of the duties, 
and the other incidental expenses and charges ii|>on the entry. 
If a party requests a fri^pd to carry goods for him in a stage- ' 
coach to another town, for which goods carriage-hire is usually 
paid, a like duty to pay the bill is presumed. And even if the 
'expenses should exceed what the owner hims(»If would have 
paid, still, if they are such as were reasonably incurred, he is 
liable therefor ; and under particular circumstances he may also 
be compellable to pay interest thereon.® It will make no difler- 
eribe, that the mandator has not derived the expected benefit 
from the execution of the trust, if it is not occasioned by the 
default of the mandatary.® It /ollows of course from what has . 
been said, that, if the expenses arc unnecessary or extravagant, 
or arise from the gross negligence or fraud of the, mandatary, 
or from his exceeding his authority, they are not reimbursible.^ * 


' Pothier, Contrat de Mandat, n. 68, 82.' 

* 1 Domat, B. 1, tit 15, § 2, art 2, 3 ; Dig. Lib. 17, tit 1, 1. 10, § 9 ; Id. L 
27, § 4 ; Id. i. 12, § 0,; Pothier, Contrat de Mandat, n. 69, 78, 79; Pothier, 
Pand. Lib. 17, tit 1, n. 53, 54, 55, 56, 58, 59. 

■ 1 Domat, B. 1, tit 15, § 2, art. 2 ; Cod. Lib. 4, tit 35, 1. 4 ; Code Civil of 
France, art 1999 ; Pothier, Pand. Lib. 17, tit 1, n. 53, 54, 69, 6% 64, 67, 68, 
69, 70, 79. 

4 1 Domat, ]^l,'tit 15, § 2, art 2; luthier, Contraifdd Mandat, n. 3, 78, 79; 
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§ 198. Secondly. As to indemnity for inoidental contracts 
made by the mandatary. This is obviouHy founded on the 
same general principle's of justice, and the presumed intention 
of the parties, as the reimbursement of. expenses. If A re- 
quests B to take a package 6t goods with him as a favor in 
a ship, ill which B is bound from Liverpool to Boston, and 
B engages with the master to pay the freight thereof, A is 
bound to indemnify B for entering into the contract. So, if 
B in {he same case gives a bond at the custom-house for the 
duties, A is bound to indemnify him therefor. So, if A re- 
quests B to carry his chaise to Boston, and procure it to be 
repaired there by some proper artisan, and B contracts to pay 
the repairs, A is bound to indemnify him. But in all such 
cases the contract must be reasonably and properly entered 
into by the mandatary ; and no prcbumption must arise from 
the circumstances, that no indemnity is expected or intended 
between the parties. *For the parties are at liberty to waive 
such compensation, or to decline entering into a btipulation of 
indemnity. If a father says to his sg,n, I will take your chaise 
to Boston, and have it repaired at my own expense, no con- 
tract to indemnify the fatlu'r arises. But i( the right to com- 
pensation or indemnity exists, then it is not material, thgt by 
some'* accident the mandator has not derived the contemplated 
benefit from the act; as if his chaise, sent to be repaired, is 
burnt up, or is accidentally destroyed, before it is returned to 
him.^ 

§ 199. It follows from the like considerations, that all con- 
tracts made with third persons by the mandatary in the execu- 
tion of his agency, and within the scope of his authority, are 
binding upon the bailor, and must be fnliilled by him, when 
* he is made a contracting ])arty. Pothiej has under this head 
discussed many questions as to the extent, scope, and limits of 
the agency, and how far the acts of the agent bind the bailor.^ 
But discussions of this nature more properly fall, in our law,. 


Fotliicr, Fand. Lib. 1 7, tit 1, n. 53 to 69 ; Fellatier v. Roumage, 2 Miller’s Louis. 
B. 528. 

^ Fothier, Contrat de Mandat, n. 80, 81 ; Dig. Lib. 17, tit 1, L 45. 

* Fothier, Contrat do Mandat, n. 90 to 100. 
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under the general head of agency, than under the particular 
contract of bailment.* 

§ 200. Thirdly. Another question is, how far the manda- 
tor is bound to indemnify the mandatary for any losses or in- 
juries sustained by him in the execution of the trust. Now, 
upon this- subject, the Roman law and the foreign law contain 
-some very nice distinctions. The general rule seems to be, 
that the oiandator is bound to indemnify the mandatary againsh 
all losses and injuries, the proximate' cause of which cau be 
directly traced to the execution of tlie mandate ; but not for , 
losses and injuries of which the mandate was merely the occa- 
sion.' Thus, in the Roman law it is said, that if A is plun- 
dered by a slave, whom he has been rc^qnested by B to buy 
and bring to him, B is responsil)le for^he loss, although he 
was ignorant that the slave was a thief, if the loss waS not 
occasioued by any default of the mandatary.® Pothier says, 
that the distinction between the cause ilnd the occasion of a 
loss most important to he attended to; and he puts several 
cases to illustrate it, some of which lie borrows from th(i Ro- 
man law.® Some of these cases furnish matter of much nice 
and curious reasoning, and deserve tlic* attention of critical 
jurists: But it will be suificient to illustrate his meaning by 
a few obvious cases. If A uiidertaki?s to carry money gra- 
tuitously for B to another place, ai^l the journey is nmlertakcn 
wholly on B’s account, and A is robbed of his own money, 
as well as of B’s, on the journey, there tlie loss must be borne 
by B; for the mandate is the cause of the loss. So if A 
were going the same jouriicjy by another road, less infested by 
robbers, and he takes a particular road solely for B’s accom- 
modation, there B must bear the loss. But if A were mak- 
ing the same journey on his own account, or were bonrid to^ 
the same place, and there was* no. choice of roads, or one was 
not more dangerous than another, there the loss must be borAe 

* Pothier, Pand. Lib. 17, tit. 1, n. 61. 

* Dig. Lib. 47, tit 2, 1. 61, § 5 ; Pothier, Contrat de Mandat, n. 75 ; Pothier^ 
Pand. Lib. 17, tit 1, n. 60, 61. 

* Pothier, Contrat de Mandat, n. 75, 76, 77 ; Pothier, Pand. Lib. if, tit 1, 
n« 61, 62. 
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by A; for there the mandate is not the Qause, but the occa- 
sion, of the loss. So, in a case of shipwreck, if it happens 
in passing a river, at a place which the mandatafy is accus- 
tomed to i^ass on his own business, there it cannot be said 
that the execution of the mandate, with which he is intrusted 
at the same time, is the cause of t||^c loss which is sustained 
by the shipwreck. It is but the occasion. H€ec magis casibus^ 
quant mandato^ impvtari xyportety But if the loss happens in 
the course of a navigation, to the risk of which the mandatary 
is exposed solely in the execution of the trust, and to which he 
would not otherwise be exposetl, there the mandate is to be 
considered the cause of the lo^s. But even in such cases, the 
loss of such goods or things only as arc indispensable for the 
voyage or j()uriiey arc to be repaid, and not of such as are car- 
ried for the mere pleasure or profit of the mandatary.* 

§'201. How far ajiy of these doctrines are or would be 
adopted into our law, cannot be satisfactorily answered by ad- 
judged cases ; for none can be found. Doctor Palcy has, how- 
ever, discussed the same points ; and it seems fit, in the absence 
of all authorities, to lay before the reader the opinion of this 
eminent divine. ‘‘ The agent,” says he, “ may be a sufferer in 
his own person or property by the business he undertakes. As 
where one goes a journey for another, and lamc^ his ’horse, or 
is hurt himself by a fall oi> the road ; can the agent in such 
case claim a compensation for the misfortune?^ Unless file 
same be provided for by express stipulation, the agent is not 
entitled to any compensation from his employer on that ac- 
count. For where the danger is not foreseen, there can be no 
reason to believe that the employer engaged to indemnify the 
agent against it. Still less, where it is foreseen ; for whoever 
diLnowingly undertakes a dangerous employment, in common 
construction, takes upon himself the danger and the conse- 
quences. As where a iireman undertakes for a reward to res- 
cue V box of writings from the flames, or a bailor to bring off 

= • r 

^ Pothicr, Contrat do Mandat, n. 76 ; Dig. Lib. 1, tit 1, 7, 1. 26, ^ 6. 

* Fotiiicr, Contrat do Mandat, n. 75, 76, 77 ; 1 Domat, B. 1, tit ^5, § 2, art 
6 ; Code Civil of France, £. 3, tit 13, -art 2000. See also, Heinec. Pan(L'Lib. 
17, § 234. 
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a passenger from a ship in a storm.” ^ In siioli a case, liow^’ 
ever,nOne would indliimto say with Polhier, that, if thcfte is no 
legal obligation to iiidemiwfy, there is a ^strong moral claim 
lipon the party from propriety and humanity to do so.*^ 

§ 202. We next come to thc^nquiry, in what manner the 
contract of mandate may be dissolved. (1) And in the first 
place, it may at the common law be dissolved by the nninncia- 
tion of the mandatary, at any lime before he has entered upon 
its execution; although the rule of the Roman and "foreign 
law is (as we have seen), under some cirenmsi ancles, diiler- 
ent.3 But in this east*, as indeed in all oth(*rs where the con- 
tract is dissolved before the Act is done, which the parties 
intended, the property bailed is to be restored •io the manda- 
tor.^ (2) Tn the second place, it is, or may be, dissoIv<‘d by * 
the death of the mandatary; ftjr bi‘>ng fomidt^d in jiersoiial 
confidence, it is not presumed to jiass to his n'prcseiit.atives, 
unless there is some special stipnlaticHi to that. cHeci.^' But 
this principally ajiplies to cast's where the mandate rt'inains 
wholly iinex(!cut(ul ; for if it be in part executed, thert^ may, in 
some cases, arise a ptTsonal obligation on tin? pari of th(^ rt'pre- 
sentatlves to complete it,*^ As, for iwamplti, if A has bought 
books for B at his rcqut'st, to be sent to B at Washington,, 
and the. books arc bought, and before tliey are sent to Wash- 
ington A dies, the representative of A is bound tQ staid them. 
Ajt least, such is the dbctrinc of the Roman and foreign law.^ 


* Paley’s Moral Phil. H. 3, P. 1, ch. 12. 

* Pothicr, Con f rat de MaTidat, n. 79. 

* Ante, § 164, 165 ; Post, § 208 ; Story on Agency, § 462, 478, 479 ; Polhier, 
Fand. hib. 17, tit 1, n. 80; Polhier, Contra! do Mandat, n. ^8, 44; 2 Kent, 
Comm. Lcct. 40, p. 569, 570, 571 ; Code of Louisiana of 1825, art 3000; 1 
Bell, Comm. § 413, 4tli edit ; 1 Bell, Comm. p. 488, 5tli edit 

* See also, Pothicr, Coiitrat do lilandat, n. 38 to 46. 

* 2 Kent, Coiiim. Lcct. 41, p. 643, 644, 4th edit. ; ■ Story on Ageiwy, § 488, 
491, 492, 493, 4.04 ; Fotbier, Contra! de Mandat, n. 100, 101 ; Code of fjouisi- 
ana of 1825, art 2996; Pothicr, Contrat do Mandat, n. 80; £rsk. Inst B. 3, 
tit 3, § 40. 

* 2 Kent, Comm. Lcct 41, p. 643, 644, 4th edit Sec Story on Agency, 

§465,46J6. , / ^ 

^ .Pothfer, Contrat de Mandat, n. 101 ; Pothicr, Pand. Lib. 17, tit'l, n. 80; 
2 Kent, Comm. Leot 41, p. 643, 644, 4th edit ; £rsk. Inst B. S, tit 3, § 40. 
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If there are joint mandataries, the death of one of them dis- 
solves the contract as to all, according to the French law.^ 
At the common law the rule will be the same, whenever the 
bailment is of a nature which requires the united advice, con- 
fidence, and skill of all, and |pay, tlierefore, be deemed a joint 
personal trust to all. The general rule of the common law is, 
that an authority to two cannot be executed, except Jpy both; 
and if oqc refuse, or die, the authority is gone; for in such 
cases the authority is construed strictly. Therefore, generally, 
an authority given to A, B, and C, to sell a thing, is gone 
by the death of cither of them.* But, suppose goods are 
sent to a partnership at Boston, to be by them sent to New 
Orleans, and tliey gratuitously undertake to forward them, 
and then one of the partners dies ; is the mandate at an end, 
it being an act in its own nature requiring no peculiar per- 
sonal confidence or skill ? Suppose goods sent to a partner- 
ship to sell gratis, and one partner dies ; is the power to sell 
necessarily gone^ or may it be construed, by implication, to 
survive? These questions* are put merely for consideration; 
as they do not appear to have been decided by any direct 
authority.* But where i\\c authority is joint and several, there 
the death of one mandatary does not revoke the authprity of 
the others to act.^ 

§ 203. The death of the maiidatdr, in like manner, puts an 
end to the contract; the rule of the common law being, on 
this point, coincident with that of the Homan law : Mandaium^ 
re inlcffrdj domini morte fmitur^ And in like manner, if a 


^ Id. n. 102;* 2 Kent, Comm. Lcct. 41, p. 643, 644, 646, 4th edit. 

* Sco Co. Litt. 112 b; Id. 181 b; Comm. Dig. Attorney^ C. 8; Bac. Abridg. 
jltcfAon(^, C.; 2 Kent, Comm. Lcct. 41, p. 643, 644, 646, 4th edit; Story on 
Agency, §488. 

■ See 2 Kent, Conun. Leet. 41, p. 643, 644, 646, 4th edit; Wells v. Ross, 
7 TaAnt R. 403 ; Story on Agency, § 488 to 500. 

* Pothier, Contrat de Mandat, n. 102, 109. 

* Cod. Lib. 4, tit 35, 1. 15 ; Hunt v. Rousmanier^s AdmV, 2 Mam, R. 342; 
8. c. 8 Wheat R. 174; 2 Kent, Comm. Lect 41, p. 643, 644, 646, 4th .edit.; 
1 Domat, B. 1, tit 15, §«4, art. 6, 7, 8; Pothier, Contrat de Mandat, jl 103; 
Story on Agency, § 469 ; Pothier, Pand. Lib. 17, fit 1, n. 76 ; Ersk. Inst B. 3, 
fit 3, § 40, 41 ; Code of Louisiana (1825), art 2996; 1 Bell, Comm. § 413, 
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power of substitution be allowed by the original mandate, the 
substitution ceases with the, death of the mandatary who made 
it, unless, indeed, the nature of the substitution provided for be 
such that the substitute becomes the direct agent of the man- 
dator, in lieu of the mandatary.^ . 

§ 204. But although an unexecuted mandate ceases with 
the death of the mandator, yet, if it is e.x(M*nted in part at that 
time, it is binding to that extent, and his representatives must 
indemnify the mandatary And the civil law goes further, 
and provides, that, if the mandatary in good faith acts after the 
death of the mandator, and in ignorance of that fact, his acts 
arc binding upon the representatives of the mandator.® And 
if the mandate bo of a nature which admits of no delay, the 
mandatary may, in order to prevent a positive loss or injury, 
.even wi<h a knowledge of the death of the mandator, proceed 
to execute it, if there be no time to give notice to his repre- 
sentatives to act.^ As, if fruit is ordt»rcd to be sold in a for- 
eign port, and it would perish before! the proper orders from 
the administrators could be obtaimxl, the mandatary would be 
justified in making a sale. In such a case the common law 
may not, perhaps, differ; since factors are not obliged tO'Scll 
goods in the name of their principal, as mere agcnits ; but they 
arc clothed with an implied authority to sell them in their oWn 
names, as persons having a general right of disposal thereof.®. . 

205. The common law, howevcT, is, in some respects, 
diflerent from the Roman law on this subject ; for although by 
that law an authority, coupled with an interest in the thing, 
may survive, yet a mere naked power or authority ordinarily 


4th edit ; 1 Bell, Comm. p. 488, 5th edit See Harper v. Little, 2 Grecnl. 
Bep. 14. 

^ Potfaier, Contrat de Mandat, n. 105; Story on Agency, § 469, 490. 

• Pothier, Contrat de Mandat, n. 101 ; Code of Loiiisianh (1825), art 8001. 

• Pothier, Contrat dc Mandat, n. 106; Dig. Lib. 27, tit 1, 1. 26, 58 ; Pothier, 
Fand. Lib. 17, tit 1, n. 77 ; 1 Domat, B. 1, tit 15, § 4, art 7 ; Code Civil of 
France, art 2008; Code of Louisiana (1825), art 3001 ; Efsk. Inst B. 8, tit 
S,§40,41. 

* Pothier, Contrat de Mandat, n. 107 ; Ersk. Inst B. 3, tit 8, § 40, 41. 

* Ibid. ; Story on Agency, § 492. 
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dies with the party giving it.^ And there is no exception, 
even although the mandatary is ignorant of the death of the 
party.® This seems to be a very rigid rule; but it flows 
natumlly from the doctrine, tlmt the power to be executed 
can exist only while the .party, in whose name it is to be 
done^ is in existence. A dead man can do no act. Whether 
the civil law has not introduced a more equitable principle, is 
a point fairly open for consideration, and upon which much 
reasoning may be urged on both- sides.® 

§120(5. In the 1 bird place, the contract of mandate maybe 
dissolved by a change of the states of the parties. As, if either 
party, being a female, marties before the execution of the man- 
date; or if eitb(‘r party b(^c^omes insane, or non compos mentis^ 
is put uiuh'r gtiardianship, tin? mandate is dissolved.'* Poth- 
ier puts the ease of the marriage of the mandator only.® But 
the ‘same rule would seem, ordinarily, to apply to the^rnarriage 
of the mamlatary ; since her husband’s rights may be allectcd 
by her conduct.® The Roman law treats all these supervening 
disabilities as good causes of dissolution, subject, however, to 
the same exceptions as it. recognizes in case of death.* The 
common law, in like manner, deems the marriage of a woman 
to be a revocatiim of the antecedent authorities conferred by 
her on otlier persons ; for lier acts may be to the priijudice of 
the husband's riglits.® But it does not appear to have in- 
grafted the. same exceptions upon the rule as the Roman law. 


' Story on A"oncy, § 488, 480, 400 ; Hunt r. Housma^^icr’s Adm’r, 8 Wheat. 
R. 174 ; 8. o. 2 AIjisoii, U. 244. . ^ 

* 2 Kent, Conun. Iah'I. 41, p. 643, 644, 4tli edit.; The King r. Corporation 
of llodford l.evel, 6 Kast, U. 3.’»6 ; Hunt r. lloiisiiianicrs AdinV, 2 Mason, R. 
244 ; 8. e. 8 Wheat. 11. 174 ; AVilles, II. 101, 103 ; 2 Vcs. & B. 51 ; W'allace r. 
Cook, 5 Ksp. U. IIS; Story on Ageney, § 488, 480, 400. 

* Sec Story on ^Vgeney, § 488 to 500. 

« Ibid. § 481. 

* rothicr, Contrat de Mandat, n. Ill ; 1 Bell, Comm. §413, 4th edit. ; 1 Bell, 
Comm. p. 488, 489, 5th edit. 

* Sec Story on Agency, § 481 ; 2 Kent, Comm. Lect. 41, p. 645, 4th edit 
^ Pothicr, Contrat de Mandat, n. 111. 

* 2 Roper, Ifiishaml anti UV/l», 60, 73; Salk. 117; Bac. Abridg. Baron and 
•FemCf £. ; 2 Kent, Comim Lect 41, p. <{45, 4th edit; Story on Agency, §481. 
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§ 207. The contract of mandate may also cease by a revoca- 
tion of the authority, either by operation of law, or by the act 
of the mandator.^ It ceases by operation of law, when the 
power of the mandator ceases over the subject-matter. As, if 
he be a guardian, it ceases as to his ward’s property the 
termination of the guardianship.^ So, if he sells the property, 
it ceases upon tlic sale, if it is made known to the mandatary.^ 
§ 208. By the Roman law the contract of mandate also 
ceases by the revocation of the authority by the mandator him- 
self. In general, every mandator may revoke a mere author- 
ity at his own will. Extinct nm eat mandatum^fmitd vohmfaie^ 
And this revocation may be cxprciss, or it may be implied. 
The latter is quite as cflectnal as the former, if it be clearly 
manifested. As if a mandator appoints another ))erson to 
the same act, this is an implied revocation.^ So an authority 
to act during the absence of a party is revoked by Jhiplication 
by his return, although it is not expresVly limited to such re- 
turn by its terms, if the intention be clear.^ But, in such cases, 
the revocation is not complete, until notice is given to the man- 
datary, whose acts still bind until such notice.^ But if the 
mandate is partly executecl at the time, to that extent it is ob- 
’ ligatory. Nay, by the Roman law, in such a ease, the man- 
datary may, notwithstanding the revocation, go on to do what- 


^ Pothier, Fand. Lib. 17, tit. 1, n. 79; Pothicr, Contrat dc Maadat, n. 112, 
113; 2 Kent, Comm. Lcct 41, p. 643 to 646, 4t)] edit. ; 1 bell, Comm. § 413, 
4th edit. ; 1 Bell, Comm. p. 488, 489, dth edit. ; £rsk. Inst. B. 3, tit. 3, §40,41 ; 
Story on Agency, § 4dh to 476. 

” Pothier, Contrat de Mandat, n. 112; Story on Agency, § 500. 

• 7 Ves. jr. 276. 

• Dig. Lib. 17, tit 1, 1. 12, § 16; Code Civil of Fifpce, art 2003 to 2008 ; 
Pothier, Pand. Lib. 1 7, tit 1, n. 79 ; Pothier, Contrat de Mandat, n. 113 ; 1 Bell, 
Comm. § 418, 4th edit ; 1 Bell, Comm. p. 489, 5th edit 

• Copeland v. The Merc. Insur. Co. 6 Pick. R. 198 ; Pothier, Contrat de 
Mandat, n. 118, 114, 115. 

• Pothier, Contrat de Mandat, n. 119. 

' Id. § 120 ; Salt v. Field, 5 Ter® Rep- 213 ; Bowerbank v. Morris, Wallace, 
B. 126; Morgan v. Stell, 5 Binn. R. 316; Code Civil of France, art 2005; 
Code of Louidana (1825), art 2996, 2997 ; Story on Agency, § 470. 

16* 
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ever necessarily follows from the aiitecedci\t part of the execu- 
tion thereof.' 

§ 209. The common law, in many of these respects, coin- . 
cide|^wilh the civjil law. In general, the party giving an 
authority is eiitillcd to revoke it. But if it is given as a part 
of a security, as if a Icstter of attorney is given to collect a debt; 
as a security for money advanced, it is irrevocable by the ^arty, 
althougii it is revoked by his death.® 

§ 210. In cases of mandates, where the thing is to be 
delivered to a third person, if the latter has no vested inter- 
est in it, Uic bailor may revoke the bailment at any time.® 
And wheiKJver a • revocation takes place by the act of the 
party, it ordinarily .suspends, by thp eoiniiion law, all future 
q|i(irations of the jiiaiidatary, under the power previously con- 
fided to hiip.^ * 

§'211. Bankrujitcy of the mandator, also, generally operates 
as a revocation of ihe authority of the mandatary by the com- 
mon law, as well as by the foreign law.® Bankruptcy of the 
mandatary is, in like manner, a revocation by the foreign law.® 
But, at the cqminon law, it is not necessarily a revocation of 
the mandate in all ca.ses. Where the mandatary is to execute 
a mere authority, it sc'cms not to be revoked, but where the act 
to be done may involve the receipt or expenditure of money on 
account of the mandator, it may, perha[>s, be otherwise.* 


^ Potbicr, Contrat dc klnndat, n. 122 ; 2 Kent, Comm. Lcct. 41, p. 644,' 4th 
edit. ; Story on Agonoy, § 168 to 474. 

* Hunt r. Rousnianicr*s Adin'r, 2 Mason, K. 312; a. c. 8 Wheat. R. 174; 
Walsh V. Whitcomb, 2 Ksp. K. 565 ; Bromley t*. Holland, 7 Vcs. R. 28 ; Lepard 
V. Vernon, 2 Yes. & B. 11. 51 ; Watson o. King, 1 Stark. R. 121 ; s. c. 4 
Camp. U. 272; Story on Agency, § 488, 489. 

.• 1 Dane, Abr. ch, l^art. 4, § 10; 2 Story on Eq. Jurisp. § 1045, 1046. 

* Story 'on. Agency, § 466, 467, 468, 470. 

* See Pothier, 'Contrat de I^landat, u. Ill, 112; Code Civil of France, art. 
2003; C^c of Louisiana (1825), art 2996; 1 Bell, Comm. § 413,4th edit; 
1 Bell, Comm. p. 488, 489, 5th edit-; Minett t7. Forrester, 4 Tailfat B. 541; 
Parker v. Smith, 16 East, 382; 2 Kent, Comm. Lcct 41, p. 644, 645,4th edit; 
Story on Agency, § 482. 

' * Pothicr, Contrat dc Mandat, n. 120, The Scotch law, on the whole sub- 
ject of revocation, seems a mere transcript from the civil law. Ersk. Inst 
B. 3., tit 3, § 40. 

* Story on Agency, § 486. 
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§ 212. There stijl remain a few points to be considered,^ be- 
fore we close the subject of mandates. One is, upon whom 
the burden of proof lies, in cases ^vhcre the bailor sues the 
mandatary on the ground of gross iicgligenee. In resy^ct to 
diflcrent sorts of bailees, diflerent rules, as to the burden of 
proof, seem to be adopted in the (‘otmnon law on this point* 
The present remarks will, therefore, be .c-oiilincd to the, ease of 
mandataries. 

§ 213. It may be proper to remark, that something may 
depend upon the form of the action, and upon ilic^ posture of 
the evidence at the. trial, as well as upon the stage orUn* eaiise 
at which flic question arises. It may possibly bt? diilercnt 
where a primd facie ease, to siip))ort. an action of trovcT, is 
made out at. tlie trial, from what it would be* in an aetion 
of assumpsit, or an action of the case founded on negligence. 
In the latter actions, the plaiiitilf must makc^ out his cast* primd 
/ac'te, as he charges it; lii the formiT, he may rely on an ap- 
parent eoiiversipii, or on'a demand and refusal of tlu^ property, 
and thus put tlie other side on the thdenee. Uut. waiving sdl 
considerations of this sort, it siu‘ms a gcau^ral prineiple. of the 
common law, that every jiersoii is pn^sumed to do his duty, 
until the contrary is established; and on this account, in maby 
cases, the biirdiai is on tiu* plaiiitilf, to negative this presump- 
tion by appropriate jiroofs.^ Ifow far this princ‘i])le ought to 


* Jones on Bailin. 96, 98 ; Bennett r. Mellor, 6 Term Kcp. 27A, per Ibiller, 

J. ; Finucane v. Small, 1 Ksp. K. 916; Murj)liy v. Staton, 9 Munf. U. 239; 
Bell V. Kecf], 4 Binn#K. 127 ; G Johns, li. IGU; Harris v. FackwrxMl, 9 Taunt. 

K. 264 ; Marsh r. Home, 5 Bam. & Cress. K. 922 ; Forwanl r. I*ittanl, 1 Term 
B. 33; Clatt v. Hibbard, 7 CWen, 11. 497 ami 900, note; I'ost, § 219 and 
note, § 278, 339, 410, 4.94, 629. 

* Williams r. East India Company, 3 East, K. 1 92. In a recent ease in New 
Yorl^ Bcardslee v. Richardson, 11 Wend. K. 26, it was held that, where a 
manc&taiy had received a scaled letter, with money in it, to carry from New 
Orleans to New York, the plaintilT was not entitled to recover, without showing 
either thft the letter had been opened by the mandatary, or liad bccA lost by 
bis gross negligence, or that, on a demand, he hail refused to deliver it If de- 
manded, the mandatary would be bound to give some account of the loss, and 
to indemnify the plaintiflT, unless he could show that the property was lost with- 

, out gross negligence on his jiart But suppose, when demanded, the mandatary 
diould state, that fie had not brokeN t&e seal, and that the letter was lost by 
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govern in cases of bailment generally, deserves consideration.^ 
That gross negligence by a gratuitous bailee is a very repre- 
hensible neglect of duty, will scarcely be doubted. And it was 
accordingly deemed infamous in the Roman law.^ Under such 
circumstances, it may. not be thought unreasonable, that the 
burden of proof of such negligence should be thrown upon the 
plaintiff.^ 

§ 214\ 'A case of a somewhat anomalous character was once 
put by Lord Ellcnborough, and deserves notice in this place. 
Sup'pose a chattel, as a boat, belonging to another person, be 
taken to do an act of charity (as to extinguish a fire), or to do 
an act of kindness to the party who is the owner of it (as to 
save his other 'property from the flames), and an injury or loss 
happens unintentionally to the thing in the use of it for this 
purpose ; how far would the party be responsible to the owner 
for such loss or injury? Lord Ellcnborough was of opinion, 
that he would not be responsible in any manner for it.^ 

§ 215. There arc certain exceptions* usually enumerated un- 
der the head of Mandates, in which the responsibility of the 
bailee for neglect is diftcrent from that which is ordinarily im- 
plied by law. Such are the cases of a special contract or en- 
gugement; an officious voluntary offer by the mandatary; or 
an interest accruing to both parties from the particular bail- 
ment.® These cases do not, however, properly constitute ex- 


accident, or stolen from him, and should narrate all the circumstances; the 
question would then arise, whether they ought not to bo deemed a part of the 
case, so as to entitle, the mandatary to the benefit of the statement at the trial, 
as a part of the res gestm at the time of the demand and refusal. It would 
seem that ho would bo so entitled. Still, however, the jury would doubtless be 
a^t liberty to disbelieve the statement, or to find the mandatary guilty of gross 
negligence, if the circuinstancea did not, in their judgment, repel it In Door- 
man V. Jenkins, 2 Adolph. & Ellis, R. 80, such evidence was admitted ; and yet 
the jui^ found the mandatary guilty of gross negligence. The like mle^rould 
apply to depositaries and borrowers. See also, Post, § 278, 839, 410, 454, 529. 
See Clarke v. Spence, 10 Watts, R. 335. 

> Ibid. 

* Jones on Bailm. 62 ; Pothier, Contrat de Mandat, n. 65. 

* Ante, § 213, note (l);-Post, § 278, S*39,.410, 454, 529; Beardslce v. Rich- 
ardson, 11. Wend. R. 25. See Clarke r. Spence, 10 Watts, R. 335. 

* Drake e. Shorter, 4 Eqi. R. 165 ; ^te, § 190 and note. 

* Jon^s on Bailm. 68. ' ’ 
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ceptions from the -general rule, but they rather furnish grounds 
for excluding its operation; and what has been already* said 
respecting them, under the head of deposits, applies \vith equal 
force here, and needs not be repeated.^ 

§ 216. A case, falling practically under the last class of ex- 
ceptions, deserves attention. A conversation took place between 
A airt B relative to the jnirchase of a slave of A by B ; and it 
was ^reed between them, that B should have thi^ .slav<? for a 
particular price, if, on trial and keeping him, he liked hnn. B* 
accordingly received the slave, and snllered him to go to a 
neighboring village the same (^vc^iiiiig, when the slave ran 
away. The question was whether this permission on tla^ ])art 
of the bailee was such a nt*gligence as rcnidered^him liable to 
the bailor. The Court thought that it was not, any more than 
it would hav<5 been to sutler biin to go j)n an errand for the 
bailee.^ This case se<;ms one of mutual inlenrst, rather limn 
one of gratuitous bailment. 

§ 217. But suppose a slave should be put into th(» custody 
of a friend, to be carried in a vessel from one port to anoth<*r, 
and he should run away during the voyage; would tl»e friend 
be responsible, unless there Imd been groins negligence on his 
part, even if he did not tak<‘, as Ik; might luivt; (^om;, greater 
precautions to prevent his escape? fiooking to the analogy 
furnished by other castes, it would probably be In^ld, that he 
would not be responsible for the loss.^ And this is certainly 
the doctrine of the courts of Louisiana^ in eas<*s of escape of a 
elavc from .the custody of a Kr^^otionnn Gcslor^ wlio is held 
responsible only fox ordinary care and diligence.^ 


' Ante, § 80, 81, 82. Mr. Chancellor Kent, in his Comincnlarics (2 Kent, 
Comm. Lcct 40^ p. 572, 57:J), puts the ease of a spontaneous ami otlieioiis ofler 
by a mandatary, in ivhieli he sugj'ests, that he may be responsible for ^flight 
n^lect It appears to me, that then: is ^at difliculty in niaintaiiiing that 
doctrine; and the learned author relics solely on Jones on Builin. 48 ; Ante, 
§ 80 to 82. 

• Dc Fonclcar r. Shottenkirk, 3 Johns. It. 170. See Po.st, § 577. 

• Beverly v, Brooke, 2 Wheat. R. 100 ; Post, §J)77, 

• Bayon i?. Prevot, 4 Martin, R. 65 ; Code of Louisiana (1825), art. 2274,' 
2275 ; Ante, § 189 b, and cases cited in Upton’s edition of tlic Code of Louis- 
iana (1825), art. 2275 ; Swigert v. Graham, 7 B. Munroc (Kentucky), B. 661. 
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§ 318. Here end these Commentaries on the subject of Man- 
dates, a contract on which, Sir WUliam Jones has remarked, 
actions are very uncommon, for a reason not extremely flatter- 
ing to human nature ; because it is very uncommon to undertake 
any office of trouble without compensation.^ Perhaps a large 
survey of hunoan life might have furnished a more charitable 
interpretation of this absence of litigation ; first, because from 
the great facilities of a wide and cheap intercourse in modern 
times, there is the less reason to burden friends with the execu- 
tion of such trusts; and secondly, because in cases of loss, 
there is an extreme reluctance, on the part of bailors, to make 
their friends the victims of a meritorious, although, it may be, 
a negligent kindness. 


CHAPTER IV. 

ON GUATUITOUS LOANS. 

§ 219. The next class of Bailments to be considered is that 
which, in the civil law, is ealh*d a Commodatum, and which, for 
the want of a more appropriate term, Sir William Jones has, 
after the French jurists, called a loan for use (PrH d Usage)^ 
to distinguish if from a Mutuum^ or loan for consumptionJ^ He 
defines it thus : Lending for use, is a bailment of a thing for 
a certain time, to be used by the borrower without paying for 
it.” ® In the civil law, it is defined to be the grant of a thing 
* to be used by the grantee gratuitously for a limited time, and 


[See further on the liability of bailees of slaves for their loss. Bowling v. Strat- 
ton, 8 Humph. 430.] 

^ Jones on Bailm. 57. 

« * Jones, on Bailm. 64. See Monthly Law Magazine (London), April, 1839. 
* Jones on Bailm. 118, 217. 
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then to be specifically returned. tJornmodata antem res tunc 
proprie intelliffUur^ st mild ijnercede accepld vel constiiiUd res tibi 
utenda dnta esL Gratuitum enim debet esse cominodatum. Is^ 
cui res aliqua utenda daiur^ id eslj commodatur^ re oblifratur^ 
Ayliife says : “.It is a grant of something, made in a gratuitous 
manner, for some certain use, and for a certain term of time, 
expressed or. implied, to the end that the same species should 
be again returned or restored again to ns; and not another 
species of the same kind or nature; and this in as good a 
plight as it was first delivered.” ^ 

§ 320. Lord llult has defined this bailment to be, when 
goods or chattels, that are usc^fiil, are lent to a friend gratis, to 
be used by him; and it is c*alled he^dds,l>eeause 

the thing is to be re.stored in specie? Mr. ("hanet^llor Kent, 
with his usual neatness, defines it to be a bailment or loan of 
an article for a certain time, to bo used by the bgrrower without 
paying for the use,^ 

§ 321. It is unfortunate, that our language has no word 
which exactly expresses the meaning of tin* Roman word ; fgr 
the term loan is often emidoyed to signify a lending upon in- 
terest, or a lending to be returned in kind.® It would have 
been, welt if Sir William Jones had not scrupled to naturaliKe 
the name by calling it a commodate (as he has called Mandor 
turn a mandate), <aiid thus to have made it as familiar in our 
law, as cgmmodate is in the |h^ottish law, to express the same 
contract.® Aylifle, in his Pandects, has gone further, and tcrm9 
the bailor the. commodant^ and the bailee the commodaiaryj thus 
avoiding those circumlocutionSf which, in the common phrase- 
ology of our law, have become almost indispensable. 


^ Ayliflb, Pand. B. 4, tit. 16, p. 516; Inst. Lib. 3, tit. 1.5, 2; Dig. Lib. 18, 
tit 6, 1. 1 ; *Id. L 17, 3 ; Potliier, Pand. Lib. 13, tit 6, Introd. ; 1 Domat, B. 1, 
tit 5, § 1, art 1 ; Wood; Inst B. 9, ch. 1, p. 215 ; llcincc. Pand. Lib. 13, tit 6, 

§ 96 ; Pothicr, Pand. Lib. 13, tit 6, n. 1. 

* Aylifie, Pand. B. 4, tit 16, p. 516. 

* Cogga V. BemaM, 2 Ld. Baym. 909, 913. 

* 2 Kent, Comm. Liect 40, p. 573, 4th edit 

* Doct and Stud. Dial. 2, ch. 38 ; Jones on Bailm. 64. 

* Ersk. Inst B. 8, tit 1, § 20; 1 Bell, Comm. § 197, 4th edit; 1 BeU, Comm. . 
p. 225, 5th edit; 1 Stair, Inst B. 1, ti^. 11, § 1. 

* Ayliffe, Pand. B. 4, tit 16, p. 517. 
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§ 232. In the subsequent remarks on this subject, this con- 
tract' will be designated by the term “ L6an,” and the bailor 
will be called th^ lender, and the bailee the borrower,* according 
to the known usage. of our language. . 

^ 223. It follows from the definition above stated, that sev- 
eral things are essential to constitute this contract. First. 
There must be a thing, which is lent; and this, according to- 
the civU law, may be either a thing movable, as a horse, or an 
itnmova1)le, as a house, or land, or goods, or even a thing in- 
corporeal.^ Ilut in our law the contract seems confined en- 
tirely to goods and eliattels, or personal property, and it does 
not extend to real estate. 'Phis is sutlieiently apparent from 
the deiinitioii of Lord It must be a thing lent, in eoii- 

tradistinction to a thing deposited, or sold, or intrusted another 
for the sole benefit or purposes of the owner. 

§p 224. fc}(‘eopdly. It must- be lent gratuitously ; for if any 
compensation is to be paid in any manner whatsoever, it falls 
under anoth(*r denomination, that of hire.® Therefore, if A 
lends B his oxen for a week, under an engagement, that B 
shall leiul A his oxen in rehirii for another week, this is not a 
Commodatiun^ but a eontraet for hire.^ 

§ 22o. Thirdly. It must be. lent for use, and for the use 
of tlie borrower. It is not material, whether the use be exactly 
that which is peculiarly appropriate* to the thing lent, as a loan 
of a bed to lie on, or a loan of horse to ride. It is equally a 
loan, if th«! tiling is lent to the borrower for any other pur- 
pose, as to ph'dgc as a security on his own account.® But it 
is said in the Roman and foreign law, not to be a loan, if the 
lender himself, at the request of the borrower, directly pledges 


* Aylifib, Panel. R 4, lit. 16, p. .>1^; Dig. Lib. 13, tit 6, 1. 1, § 1 ; Pothier, 
FrCt h Usage, ii. 14 ; 1 Doiiiat, B. 1, tit. 5, § 1, art. 5 ; Pothier, Panel. Lib. 13, 
tit. 6, 1. 1, § 1 ; Pothier, PrOt h Usage, h. 2. 

■ 2 L(l. Kayni. U13. * 

* AylifTo, Pand. B. 4, tit. 16, n. 516 ; Dig. Lib. 19, tit. 6', 1. 17,f 3 ; 1 DcHiiat^ 
B. 1, tit. 5, § 1, art 1 ; Pothier, PrOt h Usage, n. 3. 

* Potbicr, Pi'Ot k Usage, n. 2, 3, 11 ; Dig. Lib. 19, tit 5, L 17, § 3. . t 

* Pothier, Prdt k Usage, n. 2, 5 ; 1 Domat, B. 1, tit 5, § 1, art 6 ; ihig. Lib. 
13, tit 5, 1. 5, § 12. 
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the property to a creditor of the bolhrower, as security for his 
debt; for then, it is properly a mandate.^ This, at least, in 
our law, may often turn upon a nice qiiestioi\ of evidence, as 
to the intent of the parties, whether it be to create a loan or a 
mandate. 

§ 226. The use, also, must be the principal object, and not 
merely accessorial; for a pawnee, or depositary, may be at 
liberty to use the thing bailed, or even bound so tp do, . 1 / nc^ces* 
sary for its due preservation.* If tlie use be jointly for the 
benefit of the borrower and lender, it is no longer a loan. As 
if A and B are about to make a common entertainmeht for 
their mutual friends, at their joint expense, at B’« hdusc, and 
. A lends a service of niate to B for the oecaiTion; it is not 
strictly a loan, but an iiinominate contract, where ordinary dil- 
igence only is re(jiiired.* So, if the goods are lent for the sole 
benefit or gratification of the lender, tlie borrower will not be 
liable, except for gross ncgh*ct; as if ‘a person, passionately 
fond of music, for his own gratification at a concert, were to 
lend his own instrument to a player, and it were injun^di with- 
out any gross negligence or wantoiiiicss, iJy the player, he would 
not be liable for the injury. But if it were lent for their joint 
benefit and gratification, then he would be bound to ordinary 
diligence at least, and he would be liable for ordinary neglect.^ 
. § 227 . But the rights of the borrower are strictly confined 
to the use actually or impliedly agreed to by the lender, and 
cannot be lawfully exceeded.® The use may be for a limited 
time, or for an indefinite time. If it is for an indefinite time, 
but at the mere pleasure of the lender, it would in the civil 
law fall under the denomination of a Precarium^ or a bailment 
at wilL Precarium est, quod precibm pelenli uteudum con- 


Pr6t k Usage, n. 2; Dig. Lib. 13, tit 6, 1. 5, § 12. 

* Ante, § 329 to 332. 

• Jones on Bailm. 72; AylifTe, Pand. if. 4, tit IG, p. 517; Dig. Lib. 13, tit.. 
6, L 18 ; 1 Domat, E. 1, tit 5, § 1, art. 6, 12 ; Pothicr, Pret k Usage, n. 5i: 

* Jones on Bailm. 73; 1 Dane, AbriUg.-ch. 19, art 12. See Carpenter v. 
Branch, 13 Vemiont, 161. 

• Pdthier, Prut k Usage, n. 5, 21 ; 1 Domat, B. 1, tit 5, { 1, art 9, 
and f 2 ; Post, § 232, 255 ; 2 Kent, Cjmm. Lcct 40, p. 573, 574, 4th edit 
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cedUur tamdiu^ quamdiu isj qid concessit patitur. Qtd pre^ 
cario concedit^ sic duly quasi tunc recepturusy cum sibi libuerit 
pfecarium solvere} Aad this distitiction between an ordinary 
loan and a Prec(vrium gave rise in the Homan law to very 
different obligations on the part of the borrower, as to his 
responsibility for care and diligence.^ But it would, in our 
law,* still remain a loan. 

§ 228h Hourthly. The property must be lent to be spe- 
cifically returned to tli§ lender at the determination of the 
bailment; and in this respcTt it differs from a Mutuum, or 
loan for consumption, wh^'re the thing borrowed, such as corn, 
wine, oil, or money, is to be returned in kind.^ Mutui autem 
datio consist it in his rebus, qiuc ponder e, numerOy mensurdve con^ 
stant; veluti vinoy oho, frimento, pveunid mmeraid; quas res 
in hoc damusy vt fianl accipientis; post c a alias recepturi ejus- 
dem generis et qualitalis} It follows, that a loan can never be* 
of a thing which is.to be eonsuined by the use; as if wine is 
lent to be drunk at a feast, even if no return in kind is in- 
tended, unless, perhaps, so far as it is not drunk ; for as to all 
the rest, it is strictly a gift.® Non potest commodari id (says 
the Roman law), quod vsn consumilury nisi Jortc ad pompam vel 
* ostentationcm quis accipiatJt 

§ 229. As to the persons betweem whom a gratuitous loan 
may be contracted. In general, the contract may be said to 


^ AyliiTet Pand. B. 4, tit. 16, p. 516 ; Dig. Lib. 43, tit. 26, 1. 1, § 1, p; 1 Do- 
mat, B. 1, tit. 5, § 1, art. 2; Id. § .3, art. 2 ; Potbier, PrOt h Usage, n. 86, 87, 
88 ; 1 Stair, Inst. B. 1, tit 11, § 11 ; Erfrk. Iiint B. 3, tit 1, § 25. 

* Potbier, Pret h Usago, n. 96 ; Post, § 253 a; 1 Domat, B. 1, tit 5, § 3,art» 
2 ; Ersk. Inst B. 3, tit 1, § 25. 

' Jones on Bailm. 84 ; Potbier, Pr6t b Usage, n. 4, 10, 17 ; AylifTc, Pand. 
B. 4, tit 16, p. 517 ; 2. Kent, Comm. Lect 40, p. 573, 4tb edit; 1 Domat, B. 1, 
tit 5, § 1, art 3 and 6; 1 Dane, Abiidg. cb. 17, art 11 ; Ante, § 47; Post, 
§ 28.3, 284 ; 1 Stair, Inst B. 1, tit 11, § 1, 2 ; Potbier, Pret do Consumption, 
n. 4 to 7 ; Id. n. 22 to 24. 

* Dig. Lib. 44, tit 7, 1. 1, § 2; Dig. Lib. 12, tit 1, 1. 1, § 2; Potbier, Pand. 
Lib. 12, tit 1, n. 19. 

* Dig. Lib. 13, tit 6, 1. 3, § 6. See 1 Domat, B. 1, tit 5, § 1, art 6 ; Potbier, 
PrOt b Usage, n. 17; AylilTc, Pand B. 4, tit 16, p. 517. 

* Dig. Lib. 13, tit 6, L 8, § 6 ; Potbier^ Prbt b Usage, n. 17.* 
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arise between any persons who have a kpgal capacity to con* 
tract. But in respect to idiots, lunatics, and married women, 
it cannot arise, unless, in the latter case, it is with the conseftt 
of her husband ; in which event it binds him, but not her. In 
respect to minors, the' contract is not absolidcly void ; but it if 
voidable at his election.' The contract must also be of a legal 
nature ; for if it is immoral, or against law, i1 is uthTly void. 
But on these points we need not dwell, since they lu'long to 
the law of contracts generally, and are suflieiently explained in 
other places.2 The same principles, in most, if not in all these 
respects, apply in the Roman and foreign law ; and PotWior 
deduces them from the general analogies which govern in other 
cases of eontracts.* 

§ 230. It is not neeesmiry, that the lendi*r should be the 
absohlte proprietor of the thing; it is sutradeiit, if he have 
cither a qualified or a special jiroperty therein, or a IiXwful 
possession thereof.^ Commodnrf* possttmua alienam rvm^ tpiam 
possidemvs^ tametai srirrdrs alivmim pnssidcmtfsJ* The Roman 
and foreign law carry this doedrim* a step further; for it is 
there held, that even a thief may make a valid loan of the thing 
stolen, which the borrower will be bound to n^turii, in the same 
manner as if the lender were the* hand ftde owner.® But this 
doetriiic is to be received with the (jiialilieation, that the con- 
tract is valid as b<*twccn the parties, and not as to the real 
owner." And, although a man cannot generally become a bor- 
rower of his own goods, so as to liiiid hiiiisidf by thc» contract, 
whether the fact of his owiier'^hip be known or unknown to 
him at the time, ac(*ording to tlie maxim, Commodatum rei sute 
esse non potest;^ yet, where the lender has a special property, 
or a lien on them, he may lend them to the general owner for 


* Ante, § 60, 162 ; Post, § 302, 380. 

* Ante, § 158; Po'»t, § 379. 

* Pothier, Pr6t. h Usage, n. 13, 15; Pothier on^Oblig. n. 49 to 52. 

* 1 Domat, B. 1, tit. 5, § 1, art. 7 ; Pothier, PiCt. h Usage, n. 18. 

* Dig. Lib. 13, tit. 6, § 15, IG. 

* Pothier, Pret. h Usage, n. 18, 46 ; Dig. Lib. 13, lit. 6, 1. 15, 16 ; 1 Domat, 
B. 1, tit 5, § 1, art 7 ; Post, § 266. . 

* Pothier, Prftt. t U<<age, n. 46. 

* * Pothier, Prdt* h Usage, n. 19. 
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a particular or temporary use ; and the contract of loan^ with 
its accessorial obligation to return it, will henceforth arbe.^ 

§ 231. In the next .place, let us consider what are the rights 
which the contract of* loan confers on the borrower, fn gen* 
^ral, it may be said, that the borrower has the right to use the 
thing during the time and^ftr the purpose which was intended 
between the parties. During this period and continuance of 
the use, the lender, according to the Roman law, is bound to 
suffer it to remain in the possession of the borrower, unless it 
be. the case of a mere Precarium? Of this more will be said 
hereafter. 

§ 232. But the right of using the thing bailed is strictly 
confined to the use expressed or implied in the particular trans- 
action.^ And the borrower, by any excess will make himself 
responsible. If, therefore, A lends B his 'horse to ri2fe from 
Boston to Salem, B has no right, however urgent his business 
may be, to ride witli the horse to Newburyport.^ And in such 
a case, if he rides the horse; to Newburyport, and any accident 
occurs to the horse, although it be by inevitable casuality, he 
will be responsible for tlic loss. This rule is equally the result 
of the common law and the Roman law.^ The Roman law 
treated a wilful deviation from the use intended as bringing 


• 

^ Potliicr, Pret Usiigc, ii. 19; 1 Atk. 235; 8 Term R. 199; Roberts v. 
Wyatt, 2 Tciuiit. R. 26S. 

* Pothier, Pret i\ Usage n. 20 ; Ante, § 227 ; Post, § 255. 

* Pothier, PrOt h Usage, ii. 21, 22. . 

* Jones on Railni. 68 ; Wlicelock v. Wheelwright, 5 Mass. R 104 ; Pothier, 

Pr<lt k Usage, n. 21, 22. , 

* Jones on Railni. G8, 69; Cro. Jac. 244; 2 Lil. Ra^m. 909, 916; Ayliffe, 
Panid. B. 4, tit. 16, p. 517 ; 1 Doniat, B. 1, tit. 5, § 2, art 10, 11, 12; Dig. Lib^ 
13, tit 6, 1. 18; Code Civil of Prance, art. 1881 ; Pothier, Prdt k Usage, * 11 . 21, 
22 ; Id. n. 58, CO Isaac v, Clarke, 2 Bulst. 306. Pothier makes a distinction 
between the ease, where the borrower intended to go further, when he sat out 
OQ the journey, and where on the journey he had an unexpected call to go 
further. In the latter case,*hc thinks that the going further with the horse 
would bo justifiable or excusable, upon the presumed consent of the owner; in 
the former, not, if the intention to go further was concealed from him. 
Pothier, Prfit k Usage, n. 21. In such a case our law would decide that the 
borrower had no right to go beyond the place named with the^horse, since that 
was all the leave which he obtained. Post, § 254, 396, 409, 413. 
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with it the odinm of *theft, in the sense of that word as used ■ 
in that law, which is more extensive than in ours. QuijiitnefUa 
sibi commodata longius dtixerit^ aliendve re, invito domino^ usus 
sit furtiim faciL'^ 

§ 233; Lord Holt has put several cases to illustrate this 
doctrine. If a man* lends another a horse to go westward, or 
for a month, and the bailee goes northward, or keeps the horse 
above a month, if any accident happens on Ihe northern jour- 
ney, or hfter the expiration of a month, the bailee will be 
chargeable; because, says he, he has made use of the horse 
contrary to the trust he was lent under; and it may be, if the 
horse had been used no otherwiA* than lui Was lent, that acci- 
dent would not have befallen him.'-* Hnictoii inculcates the 
like doctrine; and it seems, iiid(*ed, as old as tins first rudi- 
ments of our law.® 

§ 234. A gratuitous loan is to be considered as strictly per- 
sonal, unless from other circumstances a diflereni iiiteiitioii 
may fairly be pre^nimcd. Thus, if A lends B hc*r jewels to 
wear, this will not ajuthorize. B to lend them to C to wear. 8o, 
if C lends D his horse to ride to Boston, this will not aiitkori/e 
D to allow E to ride the horse to Boston. But if a man lends 
his horses and carriage for a month to a friend for his use, 
there a use by any of his family, 'or for family purposes, may 
be fairly presumed ; although not a use for the benefit of mere 
strangers. 

§235. The case of Briiigloc v. Morrice* illustrates this 
doctrine. 'There, an action of trespass was brought for im- 
moderately riding the plaintiil’s horse. The defendant pleaded^ 
that the horse was lent to him by the plaintiff, and license given 
him to ride him, and that, by virtue of tin? license, the defend- 
ant and his servants alternately had ridden the animal. The 


» Dig. Lib. 47, tit. 2, 1. 40; Id. 13, tit 6, 1. 5, § 8; Pothier, Pr6t k Usage, 
n. 22. , 

■ Coggsev. Bernard, 2 Ld. Ila 3 nn. 909, 915, 916; I'ollcmqre v. Fuller, 1 
Const Rep. So. Car. 121 ; Pothier, Pr6t A Usage, n. 21, 22 ; Vaughan v. Men- 
love, 3 Bing. N. C. 468. ‘ ^ 

• Bracton, Libi 3, ch. 2, § 1, p. 99, 100. 

* I'Mod. iL 210 ; s. b. 3 Salk. 271. eAnd see Scranton v. Baxter, 4 Sandf. 8. 

17 *. 
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plaintiff demurred. And the -Court, on the demurrer, held^ 
that the license was annexed to the person of |he defendant^ 
and could not be communicated to another ; for this riding 
was matter of pleasure. And Lord Chief Justice North took 
^a difference, where a certain time is limited for the loan of a 
horse, and where it is not. In the first* case, the borrower 
has an interest in the horse during that tinie.; and in that case 
bis servant may ride ; but in the other case, not. A differ* 
ence was also taken between hiring a horse to go to York, 
and borrowing a horse. In the first place, the party may 
allow his servant to ride; in the second, not. The case is 
obscurely reported.* But the r§al meaning of the Court seems 
to have been, that in eases of a mere gratuitous loan, the use 
is to be deemed strictly a personal favor, and confined to the 
borrower, unless a more extensive use can be implied from the 
other attendant circumstances. 

§ 236. In the next place, as to the obligations of the bor- 
rower. These are, to take proper care of ilf& thing borrowed; 
to use it according to the intention of the hinder ; to restore it 
at the proper timo; and to restore it in a proper condition.^ 
These will be spoken of in their order. 

§ 237. In the first place, as to the proper care of the thing. 
As the loan is gratuitous, and exclusively for the benefit of 
«the borrower, he is, upon the common principles of bailment, 
already stated, bound to extraordinary diligence ; and of course 
he is responsible for slight neglect in relation to the thjng 
loaned.^ It is singular, that Lord Holt,^ and aftep him Mr. 
Justice Blackstonc,^ should have considered that the -same de- 
gree of diligence, and the same degree of responsibility, at- 
tached to a bailee of a thing for hire, and to a mere borrower . 
of a thing ; for the contracts are wholly unlike in their nature 
and character. Sir William Jones is of opinion, that the bor- 


^ 1 Domat, B. 1, tit 5, § 2, art. 1 ; Fothier, Pr^t t Usage) n. 28 ; Ante, § 282 ; 
Poet, § 254, 255. ^ ^ 

^ Jones on fiailm. 64, 65 ; Vaughan v. Menlovc, 8 Bing. N. C. 468, 475. 
Phillips o. Condon,. 14 lllinoid, 84. Serdnton v. Baxter, 4 Sandf. 8. 

* Coggs V. Bernard, 2 Ld. Raym. 909, 916. 

* 8 Black. Comni. 453. 
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rower’s incapacity to exert more than ordinary diligence will 
not, even upon the* ground of an impossibility, furnish a sufE- 
cient excuse for slight neglect; for he contends, that the bor- 
rower ought to have considered his own capacity, before he 
deluded his friend by engaging in the act of borrowing.^ And 
this also is the doctrine of Pothier.^ But this doctrine must 
be received with some qualification and reserve, and be con- 
fined to cases where there is either an implied engagement for 
extraordinary diligence, or the lender has no reason to suspect 
or presume a Vaiit of capacity. For if the lender is aware 
of the incapacity of the borrower, lie has no riglit lo insist 
upon such rigorous diligence. He has a right t# insist on that 
degree of diligence only, which belongs to the age, the char- 
acter, and the known habits of the borrower# Thus, if a 
spirited horse is lent to a raw or rash ^outli, or to a weak and 
inefficient person, who is known to be. such, the Ic^iider must 
content himself wifti such diligence aj^ they may fairly be ex- 
pected to use ; and he has no right, to insist upon the diligence 
or prudence of a very thoughtful and experienced rider.'* Po- 
thier himself admits the propriety of this distinction ; and it 
is adopted by Dumouliii.^ Indeed, in this case, as in the case 
of .a deposit or a mandate, the ^bailor may, in many cases, 
fairly be presumed to trust to the known habits and character 
of the bailee, and to content himself with that degree of skill,, 
or diligence, m ability, which he is known to possess.® 

§ 238. The language of the Roman law, on the subject of 
the diligence exacted from the borrower, is very strong. JESc- 
actissimam diligeniiam custodiendcc rci prfcstarc compelliiur ; 
nec svfficit ei eandem diligeniiam adJiibere^ qnam suis rebus 
adhibet^ si alius diligenlior eustodire polcril^ is the language 
of the Pandects.® And again: In rebus commodalis tails dilr 


^ Jones on Bailm. 65; 1 Dane, Abridg.^ch. 17, art. 12. 

' Fothier, Pr6t A Usage, n. 49. 

■ Jones on Bailm. 65 ; 2 Kent, Comm. Lcct 40, p. 574, .575, 4th edit ; Po- 
thier, Prdt A Usage, n. 49, 89 ; Bnicton, Lib. 3, tit 2, § 1, 99 b. 

* Potbier, Pr@t A Usage, n. 49. 

» See ante, § 63 to 66, 175, 177, 180, 182. , 

• Dig. Lib. 44, tit 7, 1*1, § 4. 
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igentia prmstanda qualem guisque diliffentissimus pater* 
familias ad/iibet ; . ita at tanium eos casus *non prmsiti^ quibus 
resisti non possit,^ Tothicr says, that it is not suf^cient for 
the borrower to exert the same 'ordinary care, which fathers 
of families are accustomed to use about their own affairs ; but. 
that he ought to exert all possible care, such as the most care- 
ful persons, apply to their own affairs ; and that he is liable 
not only for a slight fault, but for the slightest fault, de levissir 
md culpd? And again he says, that the borrower is not lim- 
ited by his undertaking to bringing to the car6 of the thing 
lojiined the same diligence which he would exert if it were his 
own. He is bbiind to bring to it all ■()ossible care : Tenetur 
exhibere exactissimam dili^entiam? This rule, however, ad- 
mits, both in the Roman law and in the foreign law, of two 
exceptions ; the first is, j^vhere tlierc is a special contract, ex- 
press or implied, varying the general obligation ; for, in such 
a case, the special contract will govern irf all cases, unless, 
indeed, it should provide that the borrower shall not be re- 
sponsible for his own fraud. The borrower, therefore, may 
lawfully contract that he shall be responsible only for ordinary 
diligence, or even for good faith. ItUerdam plane dolum so* 
lam in re commodatd^ qui rqgavU^ preestabit; utputa^ si quis 


’ Dig. Lib. 13, tit. 6, 1 . 18. 

* Pothicr, Pret h Usage, n. 48, 50, 54, 55, 56. Yet somcof tho civilians juse 
language so loose and indetenniiiate, as might lead one to doubt what the true, 
rule was. Thus Aylitfo tKiys : ** Tlio cpiniiiodatary, or person to whom the 
thing is lent, is not obliged to answer for an uncontrollable force, or for the 
loss or damage of the thing, which happens by any fortuitous cause, provided 
such accident dpcs not intervene through his fault or neglect. Butj if ho is 
guilty of any fraud or gross negligence, he shall make the loss or damage good ; 
for it is necessary tliat he should take the same care of tho thing as every pru- 
dent man would take of his own goods, since this contract is entered into for 
his sake.’* AylilTe, Pand. B. 4, tit. 1% p. 517. This last is only ordinary dili- 
gence. 

* Pothier, Prdt. h Usage, n. 56. Potliier here relies on the intense sense of 
the words “ exactissimam diligentiam,” in the Roman law. Yet he admits, and* 
indeed insists, that, in cases of hire, the wonis “ exactissimam diligentiam ” are 
not used in this intense sense, but meap only ordinary diligence. Sir William 
Jones contends for the same doctAne. Post, § 898 ; nes on Bailm. 87, 88. 
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iia eonvenit}- The secoitd exception is, where the loan ia not 
strictly for the beiielit of the borrower alone ; for, if it is for 
the mutual benefit of the borrower and. lender, there ordinary 
diligence only is required.^ An attempt has been made to 
ingraft another exception upon the rule ; namely, where the 
lender makes a voluntary or oiiicious oiler, before he is asked 
by the borrower. But Pothier justly considers that such an 
oifer, if accepted, ought not to change the responsibility of tKb 
borrower.® 

§ 238 a. It seems hardly necessary to add, that the same . 
care, which the bailee is bound to take of the principal thing 
bailed, must be extended to such acetessory things as belong 
to it, and were delivered with it. Thus, if a iinin borrows a 
watch, with seals txi it, he will be responsible for any loss or ' 
injury, occasioned by his slight neglect, us well to llie seals as 
to the watch.^ 

§ 239. What shall be deemed slight neglect, or want of 
extraordinary diligence, inust (h*pend upon the partieiihur cir* 
cnmstaiices of each case. It has been before seen, that by the 
Roman law and the foreign law theft ordinarily eonstitutes no 
excuse, because, it is said, it cun scarcely arise vvhhout some 
default or negligence of the borrower.® But this is merely 
presumptive evidence, wdiieh may be repelled by the borrower, 
and, if the theft has been without any fault on his part, he will 
be excused.® Thus, if A borrows a silver ewer of B, and 
afterwards delivers it to a person of such approved fidelity and 
wariness, that no event could by less ex|iected than its being 
stolen, to be by him returned to B, if it should be stolen from 
that person by thieves, without any i^eglcct on his part, A 


, • 

* Pothicll Prdt. k Usage, n. 51, CO ; Dig. Lib. 13, tit 6, 1. 5, § 10 ; Jones on 

Bailm. 72. , 

* Pothier. Pret k Usage, n. 50, 51 ; Dig. Lib. 13, tit. 6, 1. 18 ; Pothier, Pand. 
Lib. 13, tit n. 17 ; Aylifie, Pand. B. 4, tit. 16, p. 517 ; Jones on Bailm. 72. 

* Pothier, PrCt k Usage, n. 52 ; Ante, § 214. 

* Jones on Bailm. 66 ; Pothier, Pret k Usage, n. 54, 74 ; Dig. Lib. 13, tit 6, 
L 5, § 9 ; Post, § 260. 

* Ante, § 38 ; Pothier, Pret k Usage, n. 53. 

* Dig. Lib. IS, tit 6, L 20, 21, § 1 ; Pothier, Pret k Usage n. 53 ; Ante, § 88, 
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would be excused, and it would be treated as dammm abiqM 
injurid.^ A foriioriy the boiirower. would be excused, if the 
thing should, under s^ch circumstances, be stolen by rebbe^ ^ 
with open force, or by burglary ; for this would be a cate of 
the vis major? In our law, as we have already seen, theft^ is 
not presumptive of negligence or default in the bailee;® and 
therefore, whether the borrower would be liable in a case of 
theft or not, would depend upon the point, whether, taking all 
the circumstances together, there was any proof of negligence f 
in the borrower. 

§ 240. The borrower is also exempted, generally, from all 
liability for losses by inevitable accident, or by casualties 
which could not be foreseen and guarded against. This is 
equally, true in the common law and in the Roman law. Isy 
veroy qui uiendmt accepity si majore casuy cui hvmana infirmitcbs 
resisiere non potesty veluii incendioy ruindy navfragioy qmm acce* 
pUy amiseriiy securus csty is the language of *the Pandects ; ^ and 
our own Bracton announces the same doctrine.® Under the 
head of casualties may be enumerated, not only such losses as 
have been mentioned, namely, fire, the fall of edi&ces or ruins^ 

' shipwreck, and lightning, but also all such losses as human 
prudence cannot by extraordinary diligence guard against, such 
as losses by pirates, by enemies, by mobs, by sudden inunda- 
tions, by sudden sickness, and eveaby the fraitds of strangers, 
against which the borrower could not guard himself.® 

§ 241. But there is an implied exception in all these cases of 
casualty and accident, which is, that they shall be without any 
default on the part of the borrower ; for if they are connected 
« 

— - - n — 

* Dig. Lib. 13, tit. 6, 1. 20; Fothicr, Fret h U^gc, n. 53; Jones on Bailib. 

66 ; Ante, § 39. 6 • 

* Fotbier, PrCt h Usage, n^53; Jones on Bailm. 69 ; 2 Ld. Baym. 909, 915, 
916 ; 2 Kent, Comm. Lect. 40, p. 575, 4th edit. 

* Ante, § 38, 39. 

* Dig. Lib. 44, tit 7, 1. 1, § 4 ; Ante, § 30. 

'! Bracton, Lib. 3, cb. 2, p. 99 ; Vin. Abr. Bailment^ A.; Bac. Abr. BaUimnii 
C. ; Doct and Stud. Dial. 2, ch. 38 ; Ante, § 29, 30 ; Fost, § 268. 

* Ante, § 25, 26, 28, 29, 30^ 1 Domat, B. 1, tit 5, § 2, art 6, p. 113 ; Dig^ 

Lib. 13, lit 6, 1. 5, § 2 and 4 ; Fothier, Fr6t h Usage, n. 55, 57 ; Jones on Bailm.- 
66, 67. . 



oair<] oir eBATDTEQCS loans; SOSf 

'with his dc&ult, his responsibility remains.^' Such is the ex- 
pi^ess rule of the Roman law. Sedf et in majorihus casibusj si 
cu/pa ’^jus inlerveniat^ tenetur? Thus, if a borrower is im- 
prudent enough to leave the high road and pass through some 
thicket or unfrequented path, or to travel at a very unseason- 
able hour, or on a road notoriously frequented by robbers*, 
without proper precautions, and a robbery takes place, he. will 
nevertheless, be liable for the loss.® So', if he rides a borrowed 
ahorse on a dark and improper road, and the horse falls, and is 
killed by the accident; or if he jmts the horse into an improper 
pasture, and he is stolen by robbers, he will be responsible fpr 
the loss; for accident or irresistible force will not. excuse his 
own rashness.^ 8o, if a lady borrows jewels to w'ear at a ball, 
and by her iinprudenee they arc lost by robbi'ry ; or if she ex- 
poses them to any other undue perils by Reaving them in an 
improper place, the loss, although by accident, will be her own.® 
So, if a man borrows jewels and other valuable arlicrh^s to wear 
at a mask or a ball, and he afterwards goes with thenn to a 
theatre or to^ gaming-house, and the jewels are there lost or 
stolen, he will be responsible therefor ; for the loss may justly 
be attributed to his own negligence or rashness,® 

.§ 243. But in a like case of borrowed jewels, if they were 
lost by robbery, or by accident, and the borrower used them in 
a suitable manner, and left tliern in suitable places only,' 

, then the loss must fall on the lender; for although the 
borrower’s wearing them, or leaving them in a jiurticular 
place, may be said to be the occa.^^ion of the loss, yet it can- 
not be said to be the cause of the loss, l^o, in the case of 
a borrowed horse for a journey,’ if tha^orrower rides him 
by the usual roads, and at the proper hours, and in the usiSil 

% ^ 

* Fothier, Pr6t k Usa^, n. 55-58 ; Jones on Bailm. 67, 68, 69 ; Dig. Lib. 13, 
tit 8, 1. 5, § 4 ; Ayliffc, Pand. B. 4, tit 16, p. 61 7 ; Ante, § 93, 94, 184, 185. 

* Dig. Lib. 44, tit 7, 1. 1, § 4 ; Pothier, PrOt t Usage, n. 56, 57. 

* See Pothier, Prdt k Usage, n. 57; Pothier, Louagc,'n. .195; Pothier on, 
Oblig. n. 142; Jones on Bailm. 68; 2 Kent, Comm. Lcct 40,^576, 4th edit 

* Jones on Bailm. 67, 68; Pothier, Pret k Usage, n. 55, 56, 57 ; Ante, § 98 
to 96. 

' * Jones on Bailne 68, 69 ; Pothier, Fr6t h Usage, n. 56, 57. 

* Jones on Bailm. 69. And see Scranton v. Baxter, 4 Sandf 8. , 
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manner, Jf th(t horse should be stolen by iSbbeis in .passing 
through a forest in the road, or he should fall, and’^'beikilled, 
»*the borrower, if he has used all proper care and diligendi^ viH3t 
not be responsible -for the loas.^ And this difference is dapmatt 
veiy material by Pothier in solving questions of this 
My passing through a forest with a borrowed h%rse may be 
the occasion of my being robbed of him there ; but ij| a jUSt 
sense, if the forest were necessary to be passed in my journey, 
my passing could not be considered as the cause of the lots, as i 
I was guilty of no neglect. But the cause of the lossds ccff- 
rectly to be referred to the robbery.® ♦ 

§ 242 a. Again, the borrower is responsible for the loss, 
not only whVii he might have saved the thing by proper care 
from the accident, but when his own neglect has been the oc- 
casion of the accident.^ If the borrower puts a borrowed horse 
under a ruinous building, and it falls, and kills or maims the 
horse, and the borrower might have foreseen this, he is* respon- 
sible.® But if the fall is caused by an unexpected* storm, then 
he is not responsible, if, in ordinary cases, the pla0 would have 
been safe.® 

§ 243. Cases of fraud, also, arc naturally and properly ex- 
cepted, whether they are founded in positive misrepresentation, 

' or injurious eoiicealinent : Vcl suppressione veri^ vel ailega^ 
iione falsi. There may be a direct fraud practised, by asking 
‘ the loan under false pretences ; and there may be a tacit fraud, 
by misleading the ignorance of the lender under circumstances 
raising* the presumption of a differeiit. state of facts. Pothier, 
and, aftc*r him Sir William Jones, put a case in illustration of 
this doet/ine. If a wjdier were to borrow a horse of a friend 
% a battle, expected to be fought the next morning, and were 


^ PoUiior, Pr6t ii Usiage, n. 55. 

* Jones on Bailm. C7 ; Pothier, Fret h Usage, n. 55, 56, 57. 

* Jones on Bailm. 67 ; Pothier, Fret h Usage, n. 55, 56, 57. 

* Pothier, Fnlt h Usage, D..56, 57 ; Dig. Lib. 18, tit. 6, L 5, § 4 ; Dig. Ub 
44, tit. 7, 1.1, §4. 

* Doct and Stud. Dial. 2, ch. 38 ; Jones on Bailm. 68; Id. 109, note (q). 

' Pothier, Fr6t h Usage, n. 56; Jones on Bailm. 68; Id. 109, note (q); 
Doct and Stnd. Dial 2, cb. 88. ' ^ 
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‘ to ooncekl from^the lender the fact, that his own horse was ae, 
fit for ““the service, if the borrowed horse were slain in the en- 
'•^IfagiUnent, the borrower would be respoiisibit' ; for the natural 
t*|ii#Bainption created by the concealment is, that the horse of 
the« borrower is unfit, or that he has none. But if the bor- 
roijfer had frankly stated the fact, then the lo'^s must be borne 
by th^ lender.^ A more simple case of tacit fraud would be, 
whffre the soldier has borrowed the horse for tlie iM»\t day, 
concealing the fact of uny expected battle, or of any intended 
use for that purpose ; for the lender may be fairly ))rcsiuiied, 
in such ease, to loud fur a journey, or for common use, and 
not for war.3 

§ 244. There are yet other eases, which also form, or rather, 
which may, under peculiar circumstances, form exceptions to 
the general rule, that tlie borrower shall not be respoiisilde for 
accidents. Thus, it is said by Doinat, that, if the thing 'lent 
perishes by an. aeeldeiit, against which the borrowcT might have 
guarded by employing a like* thing of his own, he shall be re- 
sponsible fos the loss ; for it is said, In^ ought not to have used 
it, except for want of his owii.*'^ But this doctrine, if true at 
aU,*i8 true only iind(»r such eireumstances as lead to a just im- 
putation of «egligeiiee, or of an improper exposure of the thing 
borrowed.^ If A borrows the j(‘w«4s of B for a hall, deeming 
them more brilliant or more pleasing than his owii^ and they 
are lost by a casualty without his default, it is di/Jicult to per- 
ceive a sound reason why he should be made liable for the loss. 
The use was contemplated ; and if the lender knew that the 
borrower also owned jewels, ho must ha\ e inc^ant to leave the 
choice to the borrower. If* he did not knp\^ that the borrower 
owned jewels, and there was no fraud or concealment practised 
upon him to encourage the loan, tin* same result would seem 
to follow. If A owns a horse, and B lends him his horse 
for a week, why may not A use the borrowed horse, as well 


^ Pothier, FrBt k Usage, n. p9 ; Jones pn Bailm. 70 ; 2 Kent, Comm. Lect. 
40, p. 575, 4th edit. • * 

* Dig. Lib. 13, tit 6, 1. 5, § 7; 1 Domat, B. 1, tit 5, § 1, n. 9. 

* 1 Domat, B. 1, tit 5, § 2, artJ; 2 Kent, Comm. Lect 40, p. 576, 4tb edit. 
« See Post, § 245 to 250. 
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as his'owti/for common* purposes, if he does n'bt expose faiiu tP 
undue labor or peril ? Suppose he should* deem the raercise . 
proper and beneficial for the borrowed horse,* and the latter 
should perish by some accident, would it be his loss ? • ' 

§ 245. Pothier and the civilians have put a case under thie 
head, which is somewhat nice and curious ; and, as Sir William 
Jones has commentlid on it, it may be well to state it^in his 
own words. If the house of Caius be in flames,” says he, 
and he, being able to secure one thing only, saves an urn of 
his own in preference to the silver ewer which be had borrowed 
of Titus, he shall make the lender a compensation for the loss ; 
especially if^thc ewer is the more valuable, and would conse- 
quently have been preferred, had he been owner of them both. 
Even if his urn is the more precious, he must either leave it, 
and bring away the borrowed vessel, or pay Titus the value of 
that which he has lost ; unless the alarm was so sudden and 
the fire ^ violent, that no deliberation or selection could be 
justly expected ; and Caius had time only to snatch up the first 
utensil tliat presented itself.” ^ This is apparently the doctrine 

of the Pandects, the text of which is as follows : Si incendip 

. 

vel ruind aliquid contigU^ vel aiiqiwd damnum fatale ^ non 
nebitur; nisi forte^ quum possil ves commodatas salvos facere^ 
9ms prmtulU? Pothier approves of the same doctrine ; and 
» assigns us a reason, that the borrower is obliged to use the 
most exact diligence in respect to the thing borrowed, and he 
bestows less, than his engagement imports, when he uses less 
than he applies to his own property, even when he. applies it to 
,a case where there is an impossibility of saving the borrowed 
propert]^ as well at hte owu.^ 

^ 246. Three cases are put by Pothier, and may readily be 
imagined ; first, where the thing bonowed is of greater vaiq^ 

. than the borrower’s own property ; secondly, where the things 
am each- of the same kind and valu^ ; thirdly,, where the bor- 

>■ ^ ^ i 

1 Jbnes on Bailm. 69, 70. 

* Dig. Lib. is, tit 6, 1. 5, § 4 ;* FoUiier, PiOt k Usage, n. 5$; . 

* Potbier, PrOt k Usage, n. 56. In the case of a deposit Pothier bol^ a dif- 

ferent doctrine, and deckles in fevor of the depositaiy. Pothier, Traitd de D6- 
p0t,n. 29; Post,.S249( ^ 
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Tower’s own propeny is of the greatest value* Potihfendecides 
each of the cases a^nst the borrower, admitting the last to be 
of chief difficulty.^ His reasoning on the last case is to thin ^ 
effect It is true, that the borrower cannot be reproached with 
any want of fidelity; but still the borrower undertakes for 
extraordinary diligence {Tenetvr adhibere exacfmimam dili^ 
geniiffm) ; and by the nature of his ooniract he engages for 
^all risks, except losses occasioned by the vis major, Prasstat 
omne periculum, prater casus forhntos^ scu vim majorenu ' Now 
that alone as deemed to bo r£.? major which cannot be ri'sistcd: 
Vis major ^ eui rcsisU non potest. Although the borrower 
could not save both his own and the borrowed goods, yet he 
could have saved the latter at the expense ofTiis own; and 
therefore they could not be said to be lost by the vis major. 
He admits, that it would be otherwise, where the tumult is 
such that the borrower has no clioiee, and saves what comes 
to his hands first, without any opportunity to exercise his judg- 
ment.* 

§ 247. It may seem rash to doubt the aeeuraey of the 
reasoning or conclusions of such distinguished minds, backed, 
as they are, by the positive t<‘\t of the Roman law. And, if 
the question were one of a practical nature, it might bo ‘fit to 
abstain from any commentary. But, as it is scarcely more 
than a speculative' proposition, it may not be wholly useless to 
lay before the reader some ^•oiisiderat ioits for doubt upon the 
point. 

§ 248. It is observable, that the question is not stated by 
the learned jurists, as one oC presumptive evidence, fit for the 
decision of a court or of a jury, as judges of the facts; but 
as a clear conclusion of law. If the thing borrowed is of very 
.great value, such as a casket of jewels, and the thing saved is 
of little proportionate value, there might be some foundation 
for a presumption of undue preference for the latter, and of 
undue inattention to the former. That, however, would be 
matter of fact, to be weighed under all the circumstances*^ 


* Fothier, PrSt k Usage, n. 66, 67. 

* Id. n. 66. 
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But thp %ase, as put,* goes much further, and decides, thait 
even if the borrower’s own property is of .very great value, 
nay, of the highest value, and the l^orrowed property is of a 
very subordinate value, the law is the same ; and, a fortiori^ ib 
is the same if they afe of equal value. It is chiefly in rela^ 
tion to the case of the superior value of the borrower’s prop- 
erty that the reasoning is pressed ; and to that our doubts may 
be now confined. 

§ 249. The question, in our law at least (and it would 
seem, also, in the Roman law), is, whether the borrower has 
been guilty of slight negligence, which, of course, is the omis- 
sion of very exact diligence ; for without that he is not liable at 
all. The lostf* is confessedly by an “ inevitable mischance.^ (for 
• BO Sir William Jones and Pothier put it) ; ^ and such a case, 
no respoubibility can attach upon the borrower, unless there 
has been some neglect on his own part. It is not true, as 
Pothjer suggests, that the borrower is responsible for all losses, 
not occasioned by the via viajor^ or by fortuitous pecurrences. 
Losses by theft without any default of the borrower, and losses 
of all sorts, where he exereises the proper degree? of diligence, 
are to be borne by the lender. It is not necessary to show, 
that the loss has been absolutely fortuitous, or by the vis major^ 
in *a strict sense. It is builicicnt to show that there has been 
.no negligence whatsoever in occasioning the loss. The ques- 
tion, then, is, whether there is an^ negligence in the case thus 
presented. It is not, of course, sullicient to show, as Pothier 
suggests, that the borrower has takeit as good care of the 
borrowed goods as of lip own; for that is not the extent of 
^s obligation, it being for very exact diligence. But if the 
party does, in fact, use very exact diligence in respect to his 
own goods, then, if he uses the same diligence in regard to the 
borrowed goods, his obligation is fully complied with. Now, 
if a man, in a case of fire, saves of his own goods^those which 
.are preeminently valuable, it would be against common* sense 
to say that he did not use the utmost diligence in respect to 


* Jones on Bailm. 69. Pothier puts the case of a fire by lif^tning. Pothier, 
PrSt h Usage, n. 66. 
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Mfaksi'Wteii it iinpOBsibld fbr him to save them *aU* Tht? 
veQr*ea.8e put by P6ti}ier eppposes^that it is impossible to saVe' 
both 4he lender’s and the borrower’s goods. In a case, thto,* 
(dtenfessedly of extreme necessity, the borrower is made respou- 
fuble for an exercise of his natural right of choice, fie saves 
the most valuable goods, which would seem to be a rational 
course ; and yet he is bound to pay for the loss of itic other 
goods. Pothier docs not pretend, that, in such a case, there is 
any real negligence imputable to the borrower. Ills reasoning 
implies that there is .none. But he assumes (what he docs not 
prove), that, if the thing borrowed, could by possibility havn 
been saved, at however great a sacrifice, the boyrower is bound 
to make 'that sacrifice. Nay, the reasoning ‘of Pcithler and Sir 
William Jones would almost tempi one to suppose that they 
thought, that, if in such a case the borrower might have saved 
the borrowed goods by abandoning his own, and lie should 
leave 'both to perish* in the Haines, he might be excusable.^ 
Yet this cannot be, if there is any negligence in the case, 
arising from the mere fjet of leaving the borrowed goods to 
perish. If a party suffers his own goods to perish in the 
flames, it is no exqpsc for suffering the borrowed goods to 
perish in the same manner. It may afford some presumption 
*agkinst negligence, especially if the borrower’s own goods ate 
of a very superior value. Bnt, if he might havc*savcd the bor- 
rowed goods by uncommon diligence, there is no excuse for 
him in point of law.* ^ 

§ 249 o. Both Pftthier and Sir William Jones reason dif- 
ferently in the case of a deposit under the like cireumstances. 
After having remarked, that a depositary is only bound to thif 
saihe measure of diligence which he u^cs in his own affairs, Sir 
William Jones adds : It must, however, be confessed that the 
character of ^ tl|e individual depositary can haydiy be an object 
of judicial discussion. If he be sightly or even ordinarily 
negligent in keeping the goods deposed, the favorable pre- 
sumption is, that he is equally neglectful of his own property- 




* Psthier, de Ddpdt, n. 29, 66. 

* Jones on Baiim. 69, 7 j ; Id. 46, 65, 66, 120, Itt, 
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But this :pre6umption^ like all others, may be repelled. ' An^ 
if it be proved for instanc^/that, his houSe being on flire, be. 
saved his own goods, and, having time and pow^ to save alro 
those deposited, suffered them tip.be burned, he shall restom the 
worth of them to the owner. If, indeed, he have time to save 
only one of two chests, and one be a deposit, the other his own 
property, he may justly prefer his own ; unless that contain 
things of ^mall^ comparative value, and the other be full 'of 
much more precious goods, as fine linen, or silks; in which 
case' he ought to save the more valuable chest, and has a right 
^ claim indemnification from the depositor for the loss of his 
own. Still further ; if he commit even a gross neglect in 
regard to liis\)wn goods, as well as those bailed, by which both 
arc lost or damaged, he cannot be said* to have violated good 
faith, and the bailor must impute to his own folly the confidence 
which he reposed in so improvident and thoughtless a person.” ^ 

‘ Precisely the same doctrine is maintained by Pothier. He ad- 
mits that in the case of a deposit, under similar circumstances, 
if the depositary cannot save his own goods, as well as those de- 
posited, he .may innocently save his own in preference to those 
deposited. If, indccnl,* the deposited goo^Is are of far greater 
value than his own, hoithinks the depositary is bound to save 
those deposited, even if thereby his own perish ; but then he 
insists, that in such a case he is entitled to be indemnified by 
tlie depositor for his own loss.® 

§ 249 b. The true test of liability in all cases of this sort 
would seem to be, to ascertain whether thbre is any negligence 
in not saving the borrowed goods ; and whether there is any 
nuperlor duty of the borrower to save them and sacrifice his 
own. Unless there is some such superior duty, it is difficult 
to perceive what ground there is to impute negligence to the 
borrower in so calamitous a case. The casc.puj of a depositary 
shows that he is guilty of no negligence or default in saving 
his own goods in prefdFence to those of the depositor. * When 
he saves the latter, it is treated as a sacrifice beyond his duty, 
entitlirig him to a compensation in the nature of salvage.® 

• . ■ 

' , ' ^ JonoB on Bsilm. p. 46, 47. . ^ 

' ' ' Pothier, Xrait^ do Ddpdt, d. 29 ; Ante, § 66 a. . . ' v ^ 

* Pothier, Trajtd^e Ddpdt, n. 29. Pothier, Pr6t h Us^, n. 5*5 ; Ante, { 66 a. 
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^ 950. But it is not true, that a borrower is bound to make 
ever^ possible sacrifice in order tb save the borrowed goods. 
U a man bc^pows a friend’s horses and carriage fo^ a journey, 
he is not bound to carry with#him a troop of horse to guard 
them against a possible robbery; nor is he bound to protect 
them at the risk of his own life, or to the iniiuinoiit hazunl of 
his own person, or of other valuable property. If, finding 
himself unexpectedly beset by robbers, and not kiu)\ving their 
forc^, he abandons the horses and carriage, and In^ <\<eap('s with 
his servants, not choosing to hazard tlie possible chances of 
resistance, partly because he has very valuable tn^asiires with 
him,' and partly from fear of assassination, can he be held 
rcbpoiisibh* for the losh, if there was a fair and honqst exercise 
of judgment, and it was such conduct as a very diliginit and 
careful man would adopt I If a house is ou fire, is a man 
bound to risk his life or limbs to save l)orrow('d goods, even if, 
in the event, from uufore&(‘cm eireumstanees, or by great stcMidi- 
ncss of purpose, it is possible, nay, praetleable, so to do ? No 
doctrine has as yet gone to this extent. ']'he reasoning, then, 
which we have been eonsidering, turns ujJion a supposed supe- 
rior duty, in a coininoii calamity or accident, to save that whicl: 
is borrowed in preference to that which is one’s own, whatevci 
may be the value of the latter compared with the former. Bui 
the whole controversy turns upon the very (picstion, whethei 
there is any such su])erior duty. It is not to be assumed, anr 
then reasoned from. It must be f^stablishcd, as a just infer- 
ence from the 4 )rinci pies of law applicable* to the subject. 

§ 251. The doctrine of om law is, that, in every ease of a 
gratuitous loan, to charge the borrower, there must be somiE 
neglect of duty, some slight omission of diligenco. If the 
ibighest possible diligence cannot .<=^avc both the borrowed goods 
and the goods pf the borrower, where is the rule to be found 
which prescribes the choice in such a cabe, and compels a man 
to abandon his own for another’s? Principles going much 
deeper into human feelings, and morals, and rights, have not, 
insisted on such an overwhelming .sacrifice of personal prefer- 
ence. If two men are on a plank at sea, and it cannot save 
both, but it may save one, it has never yet been h|ld, that, in a 
common calamity and struggle for life, either party waa. bound 
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to prefer the'other’fi life to his own. If a ship is'eapsked^ at^" 
sea, and the ship’s boat is sufficient to savd a part of the^rew^^ 
only, is there a known duty to prefer a common ^stmction ctf^ > 
all to the safety of a part ? If the crew of a foundered ship 
are dying from hunger at sea, are all to perish, or may they 
not cast lots for life or death to preserve the rest ? These ' 
cases are put merely to show, that, in a common calamity, the 
law does n^t look to mere heroism, or chivalry, or disinterested 
sacrifices. If it has furnished no rule for such cases, it is be- 
cause they are incapable of any; for necessity has no law. 
And to say the least of it, the equity as well as the policy, of 
any such rule as Pothier contends for, is ‘as questionable as any^ 
3 ^hich can beput in the dialectics of casuistry.^ The Code of 
France and the Code of Louisiana have, however, adopted the 
doctrine of Pothier ; ^ and have thus given it a sanctioiii which 
may, perhaps, be thought sufficient to silence any private 
doubts. 

§ 252. Another exception may arise, .where there is a speeial 
, contract betwecil the parties. As if the borrower undertakes^ 
for all perils, he will become chargeable for any loss, covered 
.by his engagement, although he would not be otherwise charge- 
able ; for there is a sufficient consideration to support such an 
engagements^ In this respect the Roman and the foreign law 
are in perfect accordance with the common law. For the 
lender has certainly a right to prescribe his own tevms as to 
the loan ; and if the borrower assents to them, and the loan is 
perfected by a delivery, there is neither equity nor justice in 
absolving him from the terms of his engagement, to the injury 
or detriment of the lender.* 

. *§ 253. Another curious question has been much discussed 
by the eivilians,* which Pothier mentions, and Sir 'WillianS' 
Jones has also* commented on, as properly belonging to this 
head. It is, whether, in the case of a valued loan, or where 

• 

'' ' • — — - — ■■■ < . 

* See 8 Kent, Comm. Lect 40, p. 575 to 576, 4th edif. 

* Code Civil of France, art. 1S82; Code of Louisiana i|^1825), art 2817. 

* 1 Domat, B. 1, tit 5, § 2, art. 8 ; Pothier, Pjr6t h Csage, n. €1 ; Jones on 
Ba&m. 72; CoteLib. 4, tit. 28, 1. 1 ; Ante, § 2, p.*2, siib ^em, note*(l). 

* Pothier, PrSC h Usage, n. 61 . 
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the goods are estimated at a certain price, the borrower must 
be considered as bound, at all * events, to restore either the 
things lent, or^the value of them.^ The controversy has grown* 
out of some texts of the Pandects, in one of which it is said : 
Si forte res ecstimata daJta sit^ omne periculum prtcsiawlim ab 
qui (BStimationem se prasstaiurum recepit;^ and in aiiotlu'r place ; 
JEstimMw autem periculum facit ejus^ qui suscepit? The civil- 
ians have entertained diflereut opinions upon this snjy^'et; but 
it seems unnecessary to state them at largo. Pothier has given 
a very clear summary of them, and holds the belter opinion to 
be, that the borrower is not in such a ease rc'sponsiblc for losses 
by accident.^ 

§ 353a. In the common law the controversy* would turn 
’ wholly upon the construction of the words of the particular 
contract. The mere estimation of a price would not, of .itself, 
settle the point, whetlicr the borrowtT took u])on himself every 
peril, or any additional peril beyond the common rules of law. 
But it would be construed as a mere precaution to avoid dis- 
pute in case of a loss, unless some other circumstances raised 
a pres^imption, that the parties intei?d(*(r something more. If* 
^ the lender were to say to the borrower, on lending him a horse : 

“ You know my horse is worth one hundred dollars, and you 
will be obliged to *pay that sum, if he should be lost by any 
negligence; take, therefore, the prop(*r carh of him to which 
the borrower should assent ; no <iuc would imagine, that, if the 
horse died on the journey without any default of the borrower, 
he would by our law be liable to pay for the loss. But if the 
borrower were to say to the lejidc*r : “ Lend me your horse to 
go to Oxford, and T will either return him to you or pay you 
his value, which is one hundred dollar*^,” and the lender should 
assent; then it might justly be infi*rred, that he took the peril 
upon himself. So that it would with us come ,to a matter of , 
fact, what the contract was, rather than to a matter of law. 


. ^ Jones on Bailm. 71, 72. 

• Dig. Lib. 13, tit 1. 5, § 3. 

• Dig. Lib. W, tit 8, 1. 1, § 1 ; Pothier, Pr6t k Usage, n. 62. 

• Pothier, PrSt k tJsage, n. 62,. 63; Jones on Bailm. 71, 72; OoHe of Lonisi- 
*IBia (1825), art 2872 ; 1 Stair, Inst B^l, tit 11, § 9 ; Post, § 258 b. 
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Such is the opinion of Sir William Jones.^ Pothier hoMa 
like opinion, and supports it with strong* reasons.* Itiis mol 
o£ any great importance to perplex onrselves with questions of 
this nature, as they seem purely speoulativc, since a case can 
scarcely ,bc imagined, where some circumstance, giving a eon** 
struction one way or the other, would not be found to explain 
the reason for fixing the price. The Code of Francp and the 
Code of Louisiafia have solved *thc difficulty by a pqsitive dec- 
laration, that, if the article is valued on tfie lending, the losR 
which may happen even by accident shall be that of the bor- 
rower, if there is no. agreement to the contrary.^ The fixing 
of a price, therefore, is thus interpreted to raise a presumption 
of a cotitra(*t on the part of the borrower against all risks, 
which, however, he jiiay repel by other proofs. 

§ 253 ft. What has beem already said in respect to the de- 
gree of earc and diligence required of the borrower, applies to 
gratuitous loans, strictly so culled. But in the Roman law, a 
distinction was taken between the responsibility in cases of a 
gratuitous loan, and that in cases of a precarious loan {Preca* 
rium).^ In the formbr, a1» we hUve seen, the most exijet pos- 
sible care was required of the borrower, and he was liable for 
the slightest fault.^ But in cases of a precarious loan, or iVe- 
cariumj it was not treated as properly a contract, or quasi con- 
tract, on which an sthtioii at law lay ; but only as an obligation 
which could be enforced in the forum of the praetor, upon equi- 
table principles. And licAce the borrower, in such a case, was 
held respoiisible only for good faith, and was made responsible 
only for fraud and gross negligence*: De dolo, et de laid oulpd^ 
qtue dalo comparaiur,^ This distinction of the Roman law it 
not, however, recognized in the la>v oL France although it U 
in that of Scotland ; ^ and it probably also may be found, in the 
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^ Jones on Bailm. 71, 72 ; Po^t, § 258 b. 

* Pothier, PrOt b Usage, ^n. 62, 63. 

> Code Civil of France, art. 1883, and Code of Loabians*(18*6), art 8878f 

* Ante, § 227. 

* Ante, § 238. 

* Pothier^ Pr6t h Usage, n. 88 ; Dig. Lib. 43, tit 26, L 8, § 3, 6. 

’ Pothier, PrSt A Usage, n. 89. 

* Ersk. lust B. 3, fit 1, § 20. 
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of some oibcB^podi^rn naticms. It certainly has no ^xisf^ * 

. fnce in Oiir law, wh^, indeed, all gratuitous loans are treated 
»as precarious.^ * ■ . . ‘ 

253 c. It may be ^11 to close this head by stating, in the 
words of Lord Stair, the general rule of the Scottish law on 
the subject of the care and diligence of the borrower, which, 
indeed, includes the substance of what has been already stated. 
•^As to the diligence due by the borrower,” sa^s he, “ the case 
must be distinguished ; for some things rpay be lent only for 
the behoof of the lender, as he who lends clothes or instruments 
to his servants fgr his own use and honor; sometimes to both 
the lender and' borrower’s use; and ofteiicst. to the* borrower’s 
use alone. In the first case, the borrower is holclen only for 
the grossest faults and negligence ; ni thqppccond, for ordinary 
faults, culpd levi; in the last, for 1 he > lightest fault, and is 
obliged for such diligence as the most prudent use in their 
affairs. But in all cases the borrower is obliged de dolo ; yea, 
no pactiofi can be valid in the contrary, as being against good 
manners. In no case is the borrower obliged for any accident, 
as death, naufrage, burning, unless he hath undertaken that 
hazard, cither expressly or* tacitly; as in commodaio icstimatOj, 
which imports, that if the thing perish it is lost to the bor- 
rower, and he must pay the price. For, as in dote wsiimatd^ 
so in commodaio (jcslimatOy it is in the debtor’s option, whether 
to restore; the thing itself entire, or the price at which it is es- 
timated. Bijt if the estimation be only in the case* of the dete- 
rioration or loss, is doth no more but save questions as to the 
value, and is not commodalum wslimatum; or that the tor- 
rower hath applied the loan to another use than* it Was leht for; 
in which case it perisbeth to»hira, yea, he^ committeth theft, in 
that misapplication. So if a fault precede, occasioning the 
accident, as if money lent for show, being carried abroad, be 
taken by robbers.” * 

§ 254. In the next place, as to the proper use of the thing 
.by the' fiorrower/ It is very clear, that the lender has a right 

S ; , ^ ■ 

1 * 

» Port, § S58. 

* 1 Stair, B. 1, tib >1, { 9;^nk. Inrt. B. 8, tit4, | 80, 21, 
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• to prescribe the terms and conditions on which the loap .^baH 
be made. Sicut autem (says the Romah law) voluntatU. et 
officii magis^ qmm‘ necessitatis est^ Qommodare, ita modum con^ 
modatij fmemque prescribere^ ejus est^ qui ben^cium^ tribuitf 
And the borrower is bound to follow these terms and conditions 
with all due fidelity.* If there is any excess in the nature, 
time, manner, or quantity of the use, beyond what may be 
fairly inferred to* be within the intention of. the parties, the bor- 
rower will (as we have already seen) be responsible, not only 
for any damages occasioned by such excess, but even for losses 
by accidents, which could not be foreseen, or guarded against.* 
As, if a man lends his friemd a service of plate for an enter- 
tainment in a city, and he, without the knowledge or assent of 
the lendcjr, carries ^into*the country, and it is there lost by 
accident, or otlierwise, the borrower is responsible for the loss.^ 
So; if the boiYower is in mord^ as it is technically called, that is, 
if he is in default, as if he lias.oniittcd or refused to return the 
thing lohned, when it ought to have been returned, *or after a 
due demand, he will be responsible for any subsequent loss 
thereof, although it may be occasioned by accident or the vis 
major/* 

§ 255. In respect to the us<?what is, or is not, within the 
scope of the bailment, luiist depend upon a great variety of im- 
plications and presumptions, growing out of the circumstances 
of each particular case ; and no general rule can be laid down, 
wtiieh will govern all cases. Iii general, it may be said, 4n 


^ T)ir{. Lib. 13, tit. 6, 1. 17, § S ; Potliicr, Fret Ih Usage, n. 24. * . 

• 1 Domat, B. 1, tit. 5, J 1, art. 8 ; ‘Ante, § 232. * 

. * Antc,§ 188,232,233,241 ; Fost, § 39G, 409, 413 ; Noy, Max. cb. 43 ; 2 Ld. 
Raytn. 909, 915, 916; Jones on Bailni. 68, 69; Bac. Abridg. Bailment^ C.; 
Bracton, lib. 3, cb. 2, § 1, p. 99 ; Fotbier, Fret a Usage, n. 21, 22, 57, 58, 60; 
Dig. Lib. 13, tit. 6, 1. 18 ; Code Civil of France, art. 1880, 1881 Code of Louis- 
iana of 1835, art. 2870 ; Booth r. Terrell, 16 Georgia, 25 ; Ante, § 232 ; 2 Kent, 
Comm. Lcct. 40, p. 574, 4tb edit. ; Doctor and Student, Dial. 2, cb. 38. 

^ Jones on Bailm. 68, 69 ; Fotbier, Frdt b Usage, n. 58 ; Dig. Lib. 18,*lit 6, 
1. 18; Ante, § 282. 

' Fotbier Fr5t b Usage, n..60 ; Fotbier on ObKg. n. 627, 628 [n. 663 and 
,664 oftbe French editions] r Dig. Lib. 45, tit. 1, 1. 82, § 2; Post, § 259; Jones 
on Bailm. 70. 
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*t)ie absence of all controlling circumstanceSi that the tis^ in- 
tended by the fiarties is the natural and ordinary use to which 
the thing is adapted.^ In regard to time, if no particular time 
is fixed, a reasonable time must be intended, keeping in view 
the objects of the bailment. If a-horse is lent for a journey, it 
is presumed to be a loan for the ordinary time consumed in such 
a journey, making proper allowance for the ordinary delays 
and the ordinary objects of such a journey^* ' The place of the 
use must also be governed by circumstances. If JV lends his 
horse Jo B tp be used for a day, and both reside in the same 
town, it may be presumed that the use is to be within that 
town, unless there are some circumstances creating a ditrerent 
presumption of intention. 

§ 256. If in using the thing, the borrower is put to any ex- 
pense, this must be borne by himself.® ^rhus, for example, if 
a horse is lent to a friend for a journc'y, he must bear the ex- 
penses of his food during that journey, and of getting him 
shod, if He should chance to rcKpiirt* it ; for it is a burden which 
is naturally attendant ui)on the use of the horse. And this is 
according to the rule of the Roman law, where it is said : Nam 
cibariorum impensa:^ mturali svUicct ralione^ ad cum pertinent^ 
qui utendnm accejnsset.^ But’ if there are any extraordinary 
expenses incurred in the journey, as for curing the horse of a 
distemper, in sueh a case the Roman law and the foreign-law, as 
wc shall presently sec, entitled the borrower to a remuneration 
from the lender.® But snppo.se, in coiiseciuenco of the loan, 
the lender in the mean time is put to some* tnmblc or expense; 
is the borrower to repay it? As if A lends his horse to B for 
a journey, and during the interval of his absence A is forced 
by some pressing business to hire another horse; is B responsi- 
ble for the hiib ? Pothier thinks he is ; and Sir William Jones 


* 1 Domat, B. 1, tit 5, § 1, n. 8, 9, § 2, n. 11 ; Pothier, Pr6t 2t Usage, n. 21 ; 
Bac«Abridg. Bailment^ C. 

* 1 Domat, B. 1, tit 5, § 1, art 10, § 2, art 11. 

* 1 Domat, B. 1, tit 5, § 3, art 4 ; Post, § 273 ; Pothier, FrOt k Usage, n. 24, 
81. 

\ Dig. Lib. 13, tit 6, 1. 18, § 2. • ‘ 

* Post, § 273 ; Dig. Lib. 13, tit 6, U^18, § 2; Pothier, FrOt k Usage, n. 81. 
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has apparently adopted his reasoning.^ No case in our law 
has decided such a point ; and it would be* extfemely difficult 
to deduce it, as implied from "the nature or obligations of the 
contract. . • . ’ • . 

§ 257., As to file restitution of the thing lent. This*is a 
most material part of the obligations of the borrower. He is 
to makc.a return of tiic thing at the time, and in the place, and 
ill the manner contemplated by the contract.^ He must also 
make a like.^ return of all the increments and oflspring of the 
thing lent.® In deposilo el cornmodalo ftuclns quoque preestandi 
sunlA If no particular time is agreed on, then the party is to 
return it in a reasonable time. By the Roinan law, and the 
foreign codes* derived from it, the borrower is not bound to 
return the thing, until he has had the proper use of it, or until 
the bailment has terminated, although the thing is previously 
demuiided by the lender.® The ground of this doctrine, as 
stated in the Roman law, is, that although it is purely a vol- 
untary act to make the loan, and to prescribe the terms thereof ; 
yet when once it is made, the lender would, by an unseason- 
able withdrawal of the loan, impose a burden, rather than a 
benefit, and thus violate the iinplit^d obligation between .the 
parties : Cum aviem id fecit, id esl, postquam commodavit^ tunc 
finem prmcriberc^ ct retro ap^erc, utquc inlempestice usum 
modaUc rci auferre, tion ojficium tantuni impeditysed et suscepta 
obiig'otio inter dandum accipienduuique. Adjuvari quippe nos^ 
non decipi, beneficio oporlet!* Nor is the borrower even then 
obliged to retuA it in any other manner than was originally 
contemplated by the parties." The same rule applies, although 


* Potliier, PrCt ii Usage, n. Sri ; Jones on Uaihn. 67. ^ » 

* 1 Domat, B. 1, tit 5, § 1, art 11 ; Dig. Lib. 13, tit .6, l.*6, § 1 ; Id. 1. 17, 
§ 8 ; Id. 1. 3, § 1 ; Ante, § 255. 

■ See Booth v. Terrell, 16 Gcorgi.'i, 25. 

« Dig. Lib. 22, tit 1, 1. 28, § 1 ; Id. L 38, § 10 ; Pothier, Prfit h Usage, n. 73, 
74. 

f Pothier, Pr6t h Usage, n. 20, 24, 27, 76, 77 ; Ersk. Inst B. 3, tit 1, § 82 . 

* Dig. Lib. 13, tit 6, 1. 1 7, § 3 ; Pothier, Pret k Usage, n. 24 ; 1 Domat, B. 1, 
tit 5, S 8, art 

» Pothier, PrOt h Usage, n. 20, 24 ; Dig. Lib. 13, tit 6, 1. 17, § 8 ; 1 Domat, 
B. 1, tit 6, § 1, n. 18, 8 8, n. 1 ; Code Civil, art 1888 ; Post, § 271. 
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the lender has in the mean time had a necessity of using the 
same thing, if the occurrence might have been foreseen. . But . 
if it is a sudden and nncxpcctecr necessity, 1 hen the thing may 
be demanded back before the expiration* of the time, unless the 
borrower, will furnish a proper substitute, if the return will be 
to his injury.^ So, if the purpose of the loan is accomplished, 
although the time has not expired, it may be demanded back 
again.® As if manuscript is lent for a week to be copied, 
and the copy is made ifi two days, the lender may rc(iuire the 
manuscript back, unless some other circumstance has inter- 
vened to justify the full delay.® However, where the loan is 
by its nature or charactcT pn*carions, it may by the civil law 
be demand(*d at any time.'** But even in such a case- the 
demand must be made in a reasonable manner, and under rea- 
sonable circnmsianccs, and so that no damage shall occur to 
the borrow'cr ; " for the rule of the Roman law is: In omnibus 
JEquitns speclanda.^ 

§ 258. These principh*s are not supposed to have any gen- 
eral foundation in the coimnoii law, in which the loan is under- 
stood, as to its continuance?, to r(?st njion the good pleasure and 
good faith of the IcMidtT, and to be? strictly precarious.'^ As 
the bailment is merely gratuitous, the lender may terminate it 
whenever he pleases.® But if he docs so unreasonably, and it 
occasions any injury or loss to the borrower, the latter may, 
perhaps, have a suit for damage's, where the object of the bail- 
ment has been partly accomplished; or if he retains the thing, 


* Pothicr, Pr6t ii Usage, n. 25, 77. 

* Id. n. 26. 

* » Id. n. 26, 27. 

< l’ Domat, B. 1, tit. .5, § 1, 2, art. 1.3, § 3, art. 2 ; Pothier, Prfit k Usage, n. 
86r-90; Ante, § 227, 253 a; 1 Stair, Inst B. 1, tit 11, § 10. 

* 1 Domat, B. 1, tit 5, $ 3, art. 2. 

* Ibid.; Dig. Lib. 50, tit 17, 1. 90, 183. • 

» Ante, § 253 ; Post, § 277. 

•^Orser v. Storms, 9 Cowen, 687 ; Vincr, Abrirlg. BaUmenl, D. ; Bac. Abridg- 
Bailmenty D. ; Clark’s case, 2 Leon. R. 30, 89; Lyte w.l^eny. Dyer, 48 b; Har- 
ris V. Bervoir, Cro. Jac. 687; Id. 2 Roll. R 410; Id. 38 ; Atkin v. Barwick, 

1 Str. R. 165 ; Vhi. Abridg. Countermand^ A.; Sheppard’s Epitome, Cctnter^ 
mand; Taylor v. Lendley, 9 East, R^49; 1 Dane, Abridg. ch. 17, art 4, $ 10*^ 
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and a suit is brought by the lender, he may insist upon the 
unreasonableness of the demand, or the injury to himself ; and 
tlius, perhaps, ho rnay recoup in the damages whatever he has 
lost, and repel any claim for a large compensation, on account 
of his delay and refusal to return the thing bailed when it was 
demanded of him. 

§ 259. If the borrower docs not return the thing at the 
proper time, he is deemed to be in default^ or, as the Ro- 
man law phrases it, in mord (en demeure)^ and then he is 
responsible for all losses and injuries, and even for all acci- 
dents.^ Sir William Jones has put as exceptions (in which 
he is apparently supported by Pothier), “ Unless in cases where 
it may be sltoiigly presumed that the same accident would 
have befalltm the thing bailed, even if it had been restored at 
•the proper time ; or unless the bailee has legally tendered the 
thing, and the bail6r has put himself in mord by refusing to 
accept it.” 2 The latter is a very clear case in the common 
law, as well as in the Roman law. Bi^t in the former case, 
the common law may, perhaps, be dillereiit, although the pre- 
cise point has not been decided ; for the refusal or delay puts 
the thing at the risk of the borrower, and is deemed such* a 
misfeasance or negligence on his part, as will ordinarily make 
him liable, for accidents.'* The modern Code of France, and 
that of Louisiana,^ as well as the Seottisli law, make the bor- 
rower liable, in such a*ease, for all losses by accident.^ 

. § 260. The thing borrowed is not only to be returned, but 


‘ Jones on Bailiii. 70; Pothier, Pret h Usage, n. 60; Pothier on Oblig. n. 
143, M4, G27, 628 [663, G64, of French editions]; Ante, § 254; Ersk. Tnst. 
B. 3, tit. 1, § 22 ; 2 Kent, Coiniii. Lcct. 40, p. 576, 4th edit.; Dig. Lib. 22, tit. I,,, 
1. 32. Sec Clapp v. Nelson, 12 Texas, 373. 

* Jones on Bailm. 70; Pothier, PrOt h Usage, n. 60; Pothier on Oblig. n. 143, 
627 [a* <>63 of the French editions] ; Ante, § 122. 

. ' Noyo, Max. ch. 43 ; Jones on Bailm. 68; Coggs r. Bcmanl, 2 Ld. Raym.' 
909, 916 ; Doct. and Stud. Dial. 2, ch. 38. See Post,'§ 413, 413 a, &c., where 
this subject is more fully considered. Ante, § 122, 188. . 

^ Code Civil of Fraflcc, art. 1881 ; Co<le of Louisiana of 1825, art. 2870. 
See Dig. Lib. 30, tit. 1, 1. 47, § 6 ; Dig. Lib. 16, tit 3, 1. 14, § 1 ; Dig. Lib. 10, 
tit 4, 1. 12, § 4 ; Dig. Lib. 6, tit 1, 1. 15, § 3. 

* Ersk. Inst B. 3, tit 1, § 10. 
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every thing that is accessorial to it. Thus, the young of an 
animal, born during the time of the loan, is to be restored ; 
and the income of stock, which has been lent to the borrower 
to enable him to pledge it, as a temporary security, also belongs 
to the lender.* 

§ 2G1. In regard to tho place where the thing is to be re? 
turned, several rules arc found in the foreign law.'**. If no 
particular jdace is pointed out by tho contract, it is to be re- 
turned to the lender at his usual dwelling^unise, unless the 
thing properly belongs elsc'where. If the lender has in tlic 
mean time removed his domicile to anotlier placid, the borrower 
is not bound to follow it, and returii the tliinji^ at the new 
residence ; but he is bound only 1o r(»tiirn it at the former 
residence, unless, indec'd, there is hut a trifling dinerence in the 
distance between them.** 'J'he common Jaw seems not to. have 


‘ Di^ Lib. in, tit. C, 1. fi ;• AylilTo, Pand. 11. 4, tit. 10, p. r>lK ; Poihiftr, Pret 
h Usage, n. 73, 74 ; Ante, § 238 a; Jones on Ilailni. Cfi ; Ante, § 104, 257. 

* See also, Ksmay r. Fanning, 9 Barbour, 1 SO. 

• Pothicr, Pret A Usage, n. 30, 37. The que.stion as to the place vbero goods 
are to be delivered frequently arises under contracts for the sale and delivery 
of specific articles; and tlic ajfjudication.s upon that subject oftei\%(rord useful 
illustrations in cases of gratuitous loans. Mr. Chancellor Kent, in liis Commen- 
taries (Vol«2, Lcct. 30, p. non to .'lOO, 3d edit.), has snniiiiod up the doctrine in 
the following terms : ** Lord Coke, lays down the rule, that if the contract be to 
deliver specific articles, as wheat, or timber, the obligor is not bound to carry the 
same abroad, and spek the obligee (as in the case of payment o^ money), hut he 
must call upon the obligee before the day, to knr)w where he would receive the 
articles, and tlicy must be delivered, ol* tlie obligor must be ready and able to 
make tho deliver}', at the place designated by tbc obligee. This doctrine was 
admitted in the case of Aldrich v. Albcc (1 (Ircciil. K. 120,) in which * it was 
declared, that if no place be mentioned in the contract to deliver specific arti- 
cles (and which in ihsit case were hay, bark, and shingles,) the creditor had the 
right to name the place. It is evident, however, that this rule must be received 
with considerable qualification ; and it will depend, in some degree, upon the 
nature and use of the article to be delivered, llie creditor cannot be permitted 
to appoint an unreasonable place, and one so remote from the debtor, that the 
expense of the transportation of the articles might exceed the price of them. 
If the place intended by the parties can he inferred, the creditor has no right to 
appoint ^difTercnt place. But if no place of performance be designated, and 
none can be clearly inferred from collateral circumstances, it seems to have 
been*agaia admitted, that the creditor eaay designate a treasonable place for the 

» 19 * 
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laid down any special rules on this subject ; but it has left the 
'decision to be made upon the particular ciibumstances of each 


delivery of the articles. Mr. Cliipman also states it as a rule of the common • 
jaw, well understood and settled in Vermont, thaf if a note be given for cattle, 
grain, or other portable articles, and no place of payment be designated in the 
note, tho creditor’s placo of residence at the time the note is given is the place 
of payment The some rule is declared in Kew York, when the time, bat not 
tho place, of the payment of the portable article is fixed. If the article be not 
portable, but ponderous and bulky, then Lord Coke’s rule prevails^ and the 
debtor must seek tlie creditor, or get him to name a place. And if no place, or 
an unreasonable one, be named, the debtor may deliver the articles at a place 
which circuinstanccs shall show to be suitable and convenient for the purpose 
intended, and presumptively in the contemplation of the parties, when the con- 
tract was made. Tlicre is a material diilerenco in tho reason of the thing be- 
tween a tender.of cumbersome goods, and those which are portable ; and the 
same, removal from one place to another is not C({ually required in the two cases. 
Tliere is another class of oases, in which the position is assumed, that, if the 
parties have not designated any particular place of delivery, it is to be at the 
debtors rcsiJeiico, or whore the property was At tho time of the contract; as in 
the case of a note, payable in farm produce. Mpthoiit mentioning time or place, 
the place of demand and delivery is hold to li^ at tho debtor’s farm. It is like- 
wise adjudged, that, whore a (icrsoii, in the.claracter of bailee^ promises to de- 
liver specific goods on doniand, though the dlinaiid may be made wherever he 
may bo at the time, his oflcr to dclivok* at ilJ place where tho property is, or at 
his dwolling4ioute, or place of business, ^\\\ be suflieient. If the debtor be 
present in person, or by his agent, and iiiakos a tender of specifio' articles at the 
proper, time and place, accoi'diiig to contract, and tho creditor does not come to 
receive them, or refuses to accept them, the better opinion is,.that, if the article 
is properly dc^nated and set apart, Uie debt is thereby discharged. If the 
debtor be sued, he may plead the tender and refusal, and he* will be excused by 
tho necessity of the case from ])lcading uncore prist, and bringing the cumber- 
some articles into court. And it is not like the case of a. tender of money, 
which tho party is bound to keep gooil, and on a plea of tender to bring the 
money into court. Tho creditor is entitled to the money at all events, what- 
ever may be the fate* of the plea ; and there is equal reason, that he should be' 
entitled to tho spceific articles tendered. But in Weld v. Hadley (1 N. Hamp. 
ll. 295,) it was decided, aAer a very able discussion, that, on a tender and 
fusal of specific articles, tlio property did not pass to the creditor. This wii 
contrary to tho doctrine declared in other cases ; and the weight of aignment, 
if not of aqthority, and the analogies of the law, would appear to lead to the 
conclusion, that, on a valid tender of specific articles, the debtor is not only ^is- 
• charged from his contract, but the right of property in the articles, tendered 
passes to the creditor. The debtor may abandon the goods so tendered; bat if 
he elects to retain possf^on of tho goods, it is in the character of baUeo lo the 
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oafle, as it shall arise, according to the presumed intention of^ 
the parties.^ 

§ 262. It is wholly immaterial, whether the thing is re«* 
turned to the lender, •or to his authorized agent, or by the 
borrower, or by his agent.* If the thing has been properly 
delivered to the agent of the lender, the borrower will be 
discharged, although it never comes to the possession of the 
lender, by the fraud or neglect of the agent. Commodatam 
rem missus q^n repeierei^ cum recipissety aufvgit. S^i dominus 
ei dari jusserat^ domim peril? But a mere deliwry to the 
agent of the borrower will not discharge him, unless there is 
a complete return to the lender, or to his agent.* 

§ 263. Perhaps, also, a delay in the return of the thing 
may, in some cases, be excused by ihe iinininent danger of loss, 
if it had been sent at the stipulated time ; fur there must be 
an ex(‘rcise of due dilig(*nee, as to the time and manner of re- 
turn; and if th^ borrower takes undue hazards by returning 
the thing punctually (ad pmwlnni temporis)^ he, may be re- 
sponsible. for any loss occasion(*d by liis rashness. Pothicr 
holds, also, that the borrower is not bound to return it at the 
stipulated time, if thereby a great damage will accrue to him- 
self.^ So, if his*rcfusal is solely to prevent the commission of 
a crime, fie may stand excused. As if the lender •desires his 
pistols to be returned, in order to kill another person.® Pothicr 
also thinks, that the borrower may . lawfully retain the thing 
beyond the stipulated time, if he has not entirely finished the 
business for which it was loaned, and if no injury will thcrc^by 
occur to the lender. Nay, even if the lender would sufler some 
prejudice by the delay, if the borrower would suffer a greater 
prejudice by returning it, he holds that the borrower may rc- 


creditor, and at his risk and expense.” See also, Chlpman on Contracts for Pay- 
ment in Specific Articles, p. 2fi, 26, 27 ; Ante, § 117, and note. 

^ * Ante, § 117, and note. 

* Pothier, PrSt h Usage, n. SO, 81. 

« Dig. Lib. 13, tit 6, L 12; § 1 ; Pothier, Pand. Lib. 13,- tit 6, n. 18; Pothier, 
Prfit k Usage, n. 41. 

* Pothier, Prfit k Usage, n. 41. 

* Pothier, Prfit k Usage, n. 42 ; Id. n. 26. 

* • Pothier, Frfit h Usage, n. 45. i 
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tain it, making a due compensation to the lender.^ Our law 
"would reject these nice distinctions; and would require the re- 
turn to be made at the stipulated period, if it could be made 
without undue hazards or criminality. • 

§ 264. The borrower cannot retain the thing borrowed for 
any antecedent debt due to him. This is the rule of the Ro- 
maii and foreign law, as well as of the common law.® Pr^e- 
textu debili restitutio commodati non probahiliter recusaturfi 
The plain reason is, that it would be a departure from the tacit 
obligations of the contract. No intc^ntion to give a lien for a 
debt can be implied from the grant of a mere favor. 

§ 265. In regard to the per^on to whom the thing is to be 
restored. Generally speaking, it is to be restored to the lender, 
or pcibou entitled to the cii.^'tody, unless it has been agr(H*d that 
the restitution shall be some other ])er&on.* If the lender is 
dead, it is to be restored to his personal representalive, if known.® 
If not known, or no administration is taken on his c^tate, the 
borrower may detain the thing, until an administration is made 
known. A restitution to or by an agent is, of course, the 
same thing as to tlio lender personally.® If the lender is a 
' woman, and she afterwards marries, restitution is to be made 
to her husband, and not to her personally. "So, if the lender 
has been ||ut' under guardianship, the return must he to his 
guardian.^ And if the lender has become non vompos nwntis^ 
or a lunatic, and has no guardian, a redelivery to him will not 
be good; but the thing must be kept, until a competent party 
exists, to whom it may be delivered.® But a redelivery to a 
ihinoT will be good, if he has not any guardian a])pointed over 
him; and even if he has a guardian, if the thing has been 
usually intrusted to the minor by his guardian.® 


' Potbier, Pret b Usage, n. 28. 

* 1 Domat, B. 1, tit. 5, § 2, art 13 ; Tin. Abridg. Bailment^ B.*6; Potbier, 
IMt b Usage, n. 44. 

* Cod. Lib. 4, tit 23, 1. 4 ; Potbier, PrCt b Usage, n. 44. 

* Potbier, Fret b Usage, n. 31, S3. 

* Sec Booth V. Terrell, 16 Georgia, 26. 

* Ante, § 262. 

’ Potbier, Pr6t b Usage, n. 33. 

* Potbier, *Pr6t b Usage, n. 34.* 

* Potbier, PrOt b Usage, n. 33. 
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- 4 ^6. Even if the lender ia not the owner of the thing) the 
borrower must ordinarily restore it to him, and has^io right to ' 
set up the title of a mere stranger against him ; for the lender has, 
by his contract, a right to be reinstated in bis possession.^ Howr 
ever, if, in the mean time, a recovery .has been had against the 
borrower without his default,^ or if the thing has been attached 
in his hand in an adverse suit, that will constitute a siifTieicnt 
excuse.^ If the borroyrer actually restores the thing to the 
true and real owner, without any injury or injustice to the 
lender, he will no longer be liable to any action.^ In like man- 
‘ner, if the thing is taken out of the possession of the borrower 
by the real o^ncr,® or if, upon a threat by such owner to sue 
him, he has delivered up the thing to hiin, he*will be dis- 
charged.® ^ 

( 267. If the loan has been to several persons jointly, they 
are all responsible in solido (each for the whole), for the return; 
and of course, a-. return by one is a discharge of all, as a mis- 
user by one a misuser by all.< The Freiu^h Code and the 
Code of Louisiana have in like manner made the joint borrow- 
ers responsible in solido? 

§ 268. As to the state or condition in which the thing is to 
be restored. The borrower not being liable; for any loss or 
deterioration of the thing, unless caused by his own neglect of 
duty, or that of persons for whom he is responsible, it follows, 
that it is sufficient, if he returns it in a proper iTJunner, and at 
the proper time, however much it may be deteriorated from 
accidental or other causes, not connected with any such neg- 
lect.^ Thus, if the loss or deterjioration shall have arisen from' 


1 Pothier, Pret k Usage/n. 18, 46 ; Ante, § 230. 

.■ Edson V. Weston, 7 Ccfvcn, R. 278; Wilson r. Anderton, 1 Bam. Be 
Adolph. R. 450 ; Ante, § 120.- Sco Sheridan v. The New Quay Co. 3 J. Scott 
(N. S.), 650 and note. 

• Pothier, Pret h Usage, n. 46 ; Ante, § 120. 

* Whittier v. Smith, 11 Mass. R. 211. 

* Shelbury v. Scotsford, Yelv. R. 23. 

* Wilson V, Anderton, 1 Barn. & Adolph. R. 450, per Littledale, J. . 

’ Pothier, PrOt k Usage, n. 65. 

' Code Civil of France, art. 1887 ; CMe of Louisiana of 1825, art 2876. 

* Pothier; PrSt k Usage, n> 88, 40 ; l^ig* Lib. 13, tit. 6, L 19; Ante, § 240. 
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the wrongful act of a third person, which the borrower could 
neither foresee nor prevent, he will not be‘ responsible therefore 
any more than if it had happened by mere accident, or the vis 
major; for it is not possible, by any care ot diligence, to guard 
against such an act. The Roman law states this doctrine in a 
very satisfactory manner. Ad eos^ qui servandum aliguid con^ 
ducunlj aut utendum, accipiunij damnum injurid ab alio datum 
non perlinere^ procul dubio esL Qud snim curd aut diligeniid 
consequi possumus^ ne aliquis damnum nobis injurid del ? ^ Nor 
will it make any difTerence, that the deterioration has arisen from 
the use made of it by the borrower, if that use is reasonable,* 
and not beyond what was contemplated by the parties; for by 
the loan, tlic lender has taken upon himself to bear the loss 
conseqiient upon such a use.^ Thus, if A lends B a cloak to 
wear on a journey from Boston to Washington and back again, 
the injury by the wear and tear of the journey must be borne 
by A.® So, if A lends B liis horse for a long journey ; and, by 
the natural fatigues of such a journey, the horse is injured, it is 
A’s own loss.* 

§ 269. By the Roman law, wherever the thing borrowed is 
returned in an injured or deteriorated state by the default of 
the borrower, the latter is responsible for all damages, not- 
withstanding the return, at least, if there has not been an ex-^ 
press or implied waiver of any damages by. the lender. Si 
reddUa quideni sit res commodata^ sed deterior reddila^ non vu 
debilur reddUa^ quee deterior facta redditur^ nisi quod interestj 
proistetur, Proprie cnim diciiur res non reddita^ quee deterior 
'redditur^ If the thing is materially damaged, the owner may 
refuse to receive it back ; but it is otherwise, if the damage is 
inconsiderable.^ By the common law, i£ the act by which the 
injury is occasioned is a mere negligence, the remedy would 

* Dig. Lib. IS, tit 6, 1. 19 ; Potbier, Frdt h Usage, n. 88. 

' Fotbier, PrCt h Usage, n. 39 ; Dig. Lib. 13, tit. 6, § 28. 

* Fothier, Frut b Usa^, n. 39. 

* * Fothier, Frdt h Usage, n. 39 ; Dig. Lib. 13, tit. 6, 1. 23 ;*1 Domat, B. 1, tit 
5, § 2, art. 6, 12. 

* Dig. Lib. 13, tit 6, 1. 3, § 1 ; Fothier, Fret h Usage, n. 69. * 

* Fothier, Fr6t h Usage, n. 69, 70, 71. 
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be by an action on the case, in which damages for the injury 
only would be recoverable.* But wherever it amounts to a 
misfeasance and conversion of the property, there the owner is 
not bound to receive it back, but may recover the full value of 
it in a suitable action, as, for example, in an action of trover.^ 
If he docs receive it back, he will still be entitled to damages 
for the injury, in a like action, or an action on the ease.^ iSo, 
if the thing has been returned, but not at thc'proper time, the 
lender is entitled to recover damages for the delay.* If, by any 
improper use of the thing loaned, the borrower has made a 
profit, that profit also belongs to the lender.® 

§ 270. In the next place, as to the obligations on the part 
of the lender. Th(‘se, as the nature of a gratuitous loan 
would naturally lead us to prcbume, are few, and merely ac- 
cessorial. 

§ 271. In the Roman law, the. first obligation on the part 
of the lender !•=«, to suffer the boriower to use and enjoy the 
thing loaned during the time of the loan, aeeording to the 
original intention, without any molestation or impediment, 
under the peril of damage's. If he is not positively bound, like 
a letter to hire, to guarantee the use of the thing, he is at least 
bound to abstain from doing any act, by which the thing loaned 
may be less useful to the borrowc*r : Per se hfcredemque svum 
non fierij quo minus commodalorio uti firenffi And, therefore, 
if by any act of the lender the borrower is molested or impeded 
or injun'd in the use of the thing loaned during the stipulated 
period, he is by the Roman law entitled to an action for dam- 
ages.^ The modern nations of Continental Europe have 


' 1 Selw. N. P. 432, 11th edit, 

* Ante, § 232. 

* Bayliss v. Fisher, 7 Bing. B. 153 ; Paley on Agency, by Gow. 73, 74, n. (e); 
Id. by Lloyd, p. 70, 80; S}cds u. llay, 4 Term II. 204 ; Peake, N. P. R. 40 ; 
Murray v. Burling, 10 Johns. R. 172; Gibbs v. Chase, 10 Mass. R 125 , Whee- 
lock V. Wheelwright, 5 Mass. R. 104; Bowman v. Tcall, 23 Wend. R. 806; 
Post, § 541, 578 ; Todd v. Figl6y, 7 Watts, R. 542. 

* Pothier, Pr6t k Usage, n. 72. 

* Pothier, PrOt k Usage, n. 73. 

* Pothier, Prdt k Usage, n. 20, 75, 76, 7?; 1 Domat, B. 1, tit 5, § 8, art 1, 
2; Dig. Libr. 18, tit 6, 1. 17, § 3 ; Ante^ 257. 

* Djg.^Lib. 13, tit 6, 1. § 8. 
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adopted the saihe rule.^ We have already «^eeli, that by the 
common law. the bailment maybe terminated at the pleasture 
of the lender, and that it is always deemed a precarious loan.* 

§ 272. But if, during the time of the use, a stranger mo-' 
lests or disturbs the borrower in the use, there the remedy of 
the borrower is solel} against the stranger, Ad not against 
the lender, unless the stranger derives a title from the lender, 
or docs the act by his connivance; or unless the loan is made 
in bad faith by the lender, knowing that the title is in the, 
stranger, wlio will reclaim it.® . 

§ 273. Another obligation of the lender, by the Roman 
and foreign law, is to .reimburse the borrower the extraordi- 
nary expenses to whi(*h he has been put for the preservation 
of the thing leiit.^ The borrower (as we have already seen), 
is compellable to bear the ordinary expenses; for, the loan 
being for his benefit, he must be presumed to engage to bear 
the burden as an incident to the use.® But the extraordinary 
expenses arc at tho nsk of the lender.® Thus, if a horse is 
lent for a jounu'y, the ordinary expehses of the horse on the 
journey are to be borne by the borrower. But if the horse is 
taken sick, the extraordinary expenses of the cure are to be 
paid by the lender. So, if the horse is stolen, the extraordi- 
nary expenses of pursuit and recapture are to be paid by the 
lender.* Upon the same reasoning, if a coach is. lent for a 
journey, the ordinary repairs of a slight nature during the 
journey will belong to the borrower ; but those of an extraor- 
dinary nature, as procuring a new wheel for one which has failed, 
will belong to the lender. In 'all these cases the borrower will 
have a lien on the thing, and detain it until these extraor- 
dinary expenses are paid ; and the lender cannot, even by an 


* Pothier, PrSt h Usage, n. 78. 

* Via. Abridg. Bailment, D. ; Bac. Abridg. Bailment^ D. ; Ante, § 257, 258; 
]^ost, § 277 ; Jones on Bailm. 45. 

' Pothier, PrSt k Usage, n. 79, 80 ; Ante, § 266, 268. 

* Pothier, Prdt h Usage, n. 81. 

* Ante, § 256, 1 Domat, B. 1, tit 5, § 3, art 4. 

* Pothier, PrSt A Usage, n. 81. 

* Pothier, Prdt A Usagg, n. 81 ; 1 P mat, B. 1, tit 5, § 3, art 4 ; Foal, § 339. 
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' abandonment of the thing to the borrower, excuse himself ftom 
•tSe repayment. Noms he excused by the subsequent loss of 
the thing by accident; nor by a restitution of it by the bor- 
rower, without insisting upon the repayment.^ 

§ 274. No case seems to have arisen in the common law, 
where this prifcise question has occurred in judgment. Prob- 
ably, in such a case (for it cannot be asserted to be clear), in 
the absence of all countcrveiiing presumptions, if the repairs 
had conferred a permanent benefit upon the thing loaned, be- 
yond the mere use for the journey, an obligation to reimburse 
the borrower to that extent might be implied. There might 
be more dilfieulty in n*gard to the cure of the sick horse, the"* 
expenses of which eun* might reasonably be presumed to be a 
charge on the borrower within the scope of the contract, as 
necessary to his fiirtlnT use upon the journey.* 

^ 270. Another ease of implied obligation on the part of 
the lender, by the Ronftn law i*-, that he is bound to give 
notice to the borrower of the dc‘fects of the thing loaned ; and 
if he does not, and conecals^heiii, and an injury occurs to the 
borroxfer thereby, tin* lender is ^espon^ible.® I'hc ground of* 
this doctrine is, that wli(*ri wc lend we ought to confer a bene- 
fit, and not to do mischief. Adjuvari qtnppe nos^ non dedpi^ 
beneficio oportei^ One case put in tin* Roman law is, where ' 
a party lends vitiated or defective casks, and the wine or oil 
put into them by the borrower leaks out, or is spoiled thereby, 
from want of notice of the df'fect, tlie lender is answerable. 
Qui vasa vitiosa commodavily si ibi infusmi vinum^ vel' 

oleum corruplum effummve^ condemnandus eo nomine estfi A 
more stringent case would be, wh^c a vicious horse is lent to 
put into a chaise for a ride, or drive, with a concealment of 
his defects, and thereby the chaise is broken to pieces, and the 
borrower is injured in his limbs. How our law would deal 


* Fothier, Prfit k Usage, n. 43, 82, 83 ; Dig. Lib. 13, tit. 6, 1. 18, § 2, 4. 

> Ante, § 121, 121 a, 256. 

* Fothier, Fr8t k Usage, n. 84. ^ 

* 1 Domat, B. 1, tit 5, § 3, art 8 ; Dig. Lib. 13, tit ^ 1. 17, § 8 ; Id. 1. 18, { S. 

* Fothier, Fr§t k Usage, n. 84 ; Dig. Lib. IS, tit 6, 1. 18, § 8 ; Fokhiet^ Fand. 
lib. 18, tit 6, n. 26 ; 1 Domat, B. 1, #t 5, § 8, art 8. 
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with such cases, where there is no fraud in the conceahnenl^ 
does not appear to have been decided.^ ^ 

. § 276. Another case of implied obligation on the part ; of 
the lender, in the Roman law, arises where the thing has been 
lost by the borrower, and, aftcR he has paid the value thereof 
to the lender, the thing is restored to the lender. In^euch a 
case, the lender by that law must return to thc«borrower either 
the price pai^ Or the thing ; for, by such payment of the loss, 
the property is effectively transferred to the borrower.® Rem 
commodatam perdidi, et pro ed prelium dedi^ deinde res in po* 
testate tud venit; Labeo ait^ conlrario judicio aut rem miki 
^preestare te debere^ aut, quod d me accepist% redderc? The 
result is the same, if a recovery of the full value is had by the 
lender in a suit against the borrower for an alleged conversion 
of the thing. In such a case the property, by a satisfaction 
of the judgment, is transferred to the borrower.^ Under such 
circumstances, the borrWer is deemed to be subrogated to the 
rights of action of the lender to recover the thing lost or in- 
jured, if found in the*posscssion* of any stranger; for, when 
•he has paid the full value thereof, he has a clear right to have 
the beneficial interest secured to him.^ The common law 
seems, for the most part, to recognize the same principles, 
* though it would not, perhaps, be easy to cite any case of a 
gratuitous loan .directly on the point.® Where the full price 
has been paid, or a judgment and satisfaction has been obtained 
for the full value of the thing lost, the common law treats the 
right of property as absolutely transferred to the borrower ; 
and the lender has no such election as is given by the Roman 


'}* 

'} See Poet, $ 890, 891. 

• * Fothier, Prdt ii Usage, li. 85 ; Dig. Lib. 13, tit. 6, 1. 17, § 5. 

* * Dig..Lib. 18, tit G, 1. 17, § 5 ; Potliicr, Faud. Lib. 18, tit 6, n. 27 ; Fothier,' 
FrGt A Usage, n. 85. 

* Foihier, Frdt A'Usago, n. 68 ; Greenlcaf on Evid. § 588. See Buckland 
V. alphnson, 26 Eng. Law & Eq. R 328 ; and Bennett’s note. 

* Fothier, Fr6t A Usage, n. 68. 

* Adams e. Bronghton, 2 Str. B. 1078; Camine v. Dorrell, 2 Ld. Bayin. 

1216; Broome v. Wooton, Yelv. B. 67, and Mr. Metcalf’s note (1) ; White. 
Fhilbrick, 5 Greenleaf, B. 147, and Bennett’s note to 2d edit; Campbell v. 
Fhelps^ 1 Pick. 9* Post, § 414. ' u 




OH GllATUITOUS XOANfl. . SBt 

-jaw, to return the money or price paid, and to receive back ithe 
thing loaned, if afterwards fouiid.^ . Wliethcr, in case fjio thing 
lost had a peculiar personal value, such as a present froiQ^.a 
friend, a unique copy of a rare work, or* a fine picture of an 
ancient master, if the value had been paid under the supposi* 
tion o^an absolute loss or destruction of the thing, the lender 
might not, upon an offer to return the value paid| be entitled to 
relief in equity for a restitution of it when found, is a point 
which may deserve consideration; since, under such circum- 
stances, it may be open to the suggestion, that the settlement 
is founded upon a mistake, or is conditional merely ; that is, 
that the lender will be contciit-with the value onij' in case that^ 
the thing is never found. Pothicr ‘lias also put the case, 
whether the borrower, also, after ho has paid the price or value ‘ 
of the thing lost, is entitled, upon finding it again, to receive 
back the price or value paid upon tendering the thing to the 
owner ; and he deeWes, that he is not so entitled ; because in 
the rfiean time the owner may have smiplied himself with an- 
other thing for the same purpose.'^ ^ 

§ 277. We next come to the consideration of the right or 
power of the lender to make a revocation of the loan. How 
far the lender may revoke the loan at his mere pleasure, has 
been already incidentally noticed ; ^ and it seems, that by the 
common law all such loans arc deemed precarious, and during 
the mere will, and pleasure; of the lender.^ But there are also 
revocations implied by law, as by a change of the state or 
condition of the parties. Thus, the death of the borrower will 
ordinarily operate as a revocation of the loan ; for it is pre- 
Burned to be a matter of personal confidence and benefit.** But 
if such a pr^umption docs not arise from nature and 
circumstances of the ^ loan, the Roman law deems the death of 


^ Post, §414. 

* Fothier Pret & Usage, n. 68. 

* Ante, § 257, 258, 271. 

* Orser u. Storms, 9 Cowen, IL 687 ; Putnam v. Wiley, 8 Johns. 482 ; 

Smith v.'Miller, 1 Term K. 480. . . * 
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thje party no rerocation.^ On the other hand, the death o£ the 
lender <}oes not by the Roman law operate as a revooatipn of 
the loan, unless it id of the nature called preca^ous, or during 
pleasure.^ The general analogy of the common law would 
lead us to the conclusion, that the death of either party would 
amount to a revocation of a gratuitous loan. Thg^, if a 
woman, after^a bailment made by her, or to her, contracts 
marriage, that operates as a termination or revocation of the 
bailment.^ 

§ 278. In this class of bailipcnts, also, the question may 
arise, upon whom, in case of any damage or loss to the thing 
loaned, the burden of jnoof rests ; whether upon the lender to 
establish the neglect of the borrower, which renders him re- 
sponsible, or upon the latter to establish his innocence, and to 
show that the damage or lohb hab been without any neglect. 
Pothicr, in beveral pabsages, intimab's his own opinion to be, 
that the burden of proof is on the borrower.^ This, also, is 
the doctrine of the Roman law. In eveepHonibus dicendum 
estf ream pariibns aett^ris fungi oportercy ipsumque exceptio^my 
velut inlenlionemy imphre ; (id esty probate debere)fi It is, per- 
haps, not easy to lay down any absolute rule on this bubject, 


* Fothicr, PrCt h Usage, n. 27. 

* 1 Doraat, B. 1, tit. f», § 1, art 13. 

* Vin. Abridg. Bailment^ D.; Story on Agency, § 462, 480 .to 600. 

* Potliic]^ PiCt ii I^Mgc, n. 40, 41 ; Pothicr on Oblig. n. 620 (n. 666 of the 
French editions). Pothicr, in Tiis work on Obligation^ n. 620, uses the follow- 
ing language : ** There remains a question upon this subject ; where the debtor 
of a specific thing, who has not taken upon himself the risk of accidents, and 
is only answerable for his own neglect, alleges that the thii^ is lost without his 
fHiilt, or by accident, is it incumbent on the creditor to pro^ that the loss was 
occasioned by the fault of the debtor ; or, on the ofiher hand, must the debtor 
prove the accident, which* he alleges to has c taken place ? I think that the 
proof is incumbent on the debtor. If tbc person, who asserts a claim, is obliged 
to show the foundation of that claim by progf, the other party is equally bound 
to prove what constitutes the foundation of his defence. The creditor, who de- 
mands payment of what his debtor has engaged to give him, ought to prove the 
credit which is the foundation of his demand. The debtor, who resists that 
demand, upon the plea that he is discharged by an accident which occasioned 
a loss of the thing due, should prove the accident which is the foundation 
Iiii dkfenoe.” Ante, § 212,^13 ; Port, § 339, 410, 454, 529. 

* Digk Lib. 22, tit. 8. L 19 ; Pothier oa Obligations, n. 620 (n. 656, French 
cations). 
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as fhh rale of the common law, which might ricrt be subject to 
some exceptions. Where a demand of the thing loaned is 
made, the partjj^must return it, or give some account how it is 
lost. If he shows a loss," the circumst&nccs of v^hich do not * 
lead to any presumption of negligence on lus part, there the 
burden f^f proof might, perhaps, belong to thi^laintiff to estab* 
lish it There are eases, at least, in which it has been held, 
that the plaintiff must prove the negligence under special cir- 
cumstances.^ But where there is a demand of the thing loaned, 
and a gcncml refusal, without any spi^cial excuse stated or 
proved at the time of the demand, then' the burden of^proof 
would seem to be on the defendant, to negative the primd facie 
right of recovery tlmSvinade out by the plaintiff.^* And in 
many complicated ease's of evidence, the burdc'ii of proof may 
alternately shift from one party to the other, in different stages 
of the trial.® • 

§ 279. There is another point, in respect to the rights of 
the lender and the borrowe'r, which it may be of some impor- 
tance to mention, although it has been bomewhat considered 
under other heads. * It is, who is to he deemed the owner or 
proprietor of the thing during the period of the* loan, or, in 
oth||r words, whether the borrower has a spc'cial property in it, 
or only a bare or iiakod pohschsion.* By the Roman law the 
lender still retains the sole ptopric'fary interest, and nothing 
passes to the borrower, but a mere right of possc'ssion and user 
of the thing during the continuance of the bailment. »Nay, the 
possession of the borrower is deemed tlip posbcssion of the 
lender. Rei commodatce et possessionem ef prpjfrietatem retine- 
mus; Nemo enim commodando tern facil ejus^ cui oommodat. 
Such is tlie doctrine of the Roman law, as well as the Con- 
tinental jurisprudence founded on it, in modern times.* The 


' Hams v. Fackwood, 3 Taunt 264 ; Abbott, C. J., in Marsh v. Home, 6 
Bam. & Cress. 322; Platt r. Hibbard, 7 Cowen, R. 437, 500, note; Doorman ‘ 
0 . Jenkins, 2 Adolph. & Ellis, R. 256, 259; Ante, § 64 a; Bcardslee v. Rich* 
ardson, 11 Wend. R. 25 ; Ante, § 212, 213, and note ; Pest, § 289, 410, 4^4, 529^ 

' Ante, § 212, 218, and note, 214. 

> See ante, § 212-214 ; Post, § 839, 410, 454, 529. 

* Dig. Lib. 13, tit 6, 1. 8, 9 ; Fothier, Pr5t h Usage, n. 5, 9 ; AylifPe, Paad. 
B. 4, tit 16, p. 617;.l Domat, B. 1, til. 5, § 1, art. 4. 

20 * 
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same rule seefns to prevail in the common law ; so that ap 
fustion for a trespass or conversion will lie in favor of the lender 
against a stranger, who has obtained a wrongful possession, or 
has made a wrqngful conversion of the thing loaned.^ A mere 
gratuitous perm^sion to a third person to use a chattel does 
not, in the contc^latioii of the congnon law, take it out of the 
possession of the owner, so as to prevent him from maintaining 
an action for any injury to it, or for any conversion of it by a 
third person.® 

But, notwithstundiiig the borrower has no. special 
property in tlie thing loaned, still it seems, that, if the injury 
done by a stranger is of such a nature that the bailee Would 
be liable over to the lender for it, the* latter may maintain an* 
action of trespass, and even of trover, founded upon his pos- 
session, to recover damages ; for the mere possession of prop- 
erty without title is sutlicient against a. wrongdoer.® It has 
been affirmed by a learned Judge, that a simple bailee has a 


' Ante, § 93, *03 a, 94. 

* Thorp V, Barling, 11 Johin. IL 285; Hurd v. West, 7 Cowen, R. 753; 
Orser v. Storms, 9 CWcn, K. tiS7; 2 8aund. R. 47 b, by Williams fpiac. 
Abridg. Trespass^ (J. 2; id. Trover, C.; 8uiit]i v. Mills, 1 Term K. 480, 
Ashurst, J.; Lotaii v. Cross, 2 Camp. Rf 4C1 ; Putnam v. Wiley, 8 Johns. R. 
432 ; Iloyt o. GeLston, 13 Johns. R. 141, 561 ; Nieolls v. Bastard, 2 Cromp. 
Mcos. & Rose. 659 ; Ante, § 93, 93 a to 91 ; 2 Kent, Comm. Lect. 40, p. 574, 
4th edit, dn Bae. Abridg. Bailmeut, C., it is i»aid, in one place, that if a man 
lends another his sheep, <«xcn, or his cart, the borrower hath a qualified prop- 
perty in them, according to the purpcscb fur which they were borrowed; and 
the Doctor and Student, Dial. 2, ch. 38, is cited. But there nothing in the 
latter book as to the point of special property in the borrower. On the other 
hanljfit is stated in Bac. Abridg. iiaihnent, C., in another place, that if a man 
len4 another his sheep to stock his land, the borroiler hath a bare use of them. 
But if he kill them, the owner shall have a general action of trespass, or an 
action of trover, at his election ; for, though the use* is in the borrower, yet the 
property is in the lender, and Itho killing of the sheep is an open violation of 
another’s property. And for this is cited Co. Litt 57, which supports the text 
In Roberts e. Wyatt, 2 Taunt B. 275, Lord Chief Justice Mansfield took a 
distinotion between a special property and a temporary property upon*a bail- 
ment 2 Camp. R. 464 ; Ante, § 227, 258 ; Booth v, Terrell, 16 Geoi^S^ 25 ; 
Jones on Bailm! p. 45. 

* Hurd «. West, 7 Cowen, R. 753; Bac. Abridg. Trespass, C. 2; Barton 
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sufficient interest to sue in trover.^ The same doctrine is^laid 
down in Blackstone’s Commentaries, in very strongs and decided 
terms.^ Indeqiji, it may now be affirmed) as a general doc- 
trine, that, in cases of a simple bailment witliout reward, an 
action may be maintained, either by the bailor or by the bailee, 
for any wrong done to the bailee’s possession.^ 

§ 281. There is a, very loose note of a case before dijord 
Holt,^ which contains two positions said to have h(*en laid 
down by his Lordship on the subject of bailments, which may 
seem to require notice. One is, that if A bails the goods of 
C to B, and C brings detinue against B for them, 1b(i latter 
may plead the bailment to him by A to be redplivered to A 
and bO bring in A as ganiiblnH* to interplead with C. It docs 
not appear under what circmiistancch this o|)inion was ex- 
pressed; and it is by no means dear, lhai in all (‘ases such a 
plea would be good even for the purj)oses of interpleader at the 
common law, however the case may l>e in ecpiily.^* (lenerally 
speaking, a bailee cannot, as we have bc^fore seen, be in a better 
situation than the person from whom he has received tlie prop- 
erty.® If the latter has no title to detain the property against 
the owner, the bailee cannot do it; and his detention of it is a 
conversion.^ 

§ 282. The other position is, that if X bails goods to C, 
and afterwards transfers his whole right in them to B, B can- 


Hughes 2 Bing. R. 178 ; Sutton v. Buck, 2 Taunt. R. 302 ; Kootli v, Wilson, 1 
Bam. & Aid. 59 ; 2 Ld. Ra}m. 911 ; Barker v. Miller, G Johns. K. 195 ; Bad- 
lam V. Tucker, 1 Pick. R. 389, 395 ; Watcnnaii v. Kotiinbon, 5 Mass. R. 303 ; 
Bac. Abridg. Bailment^ D. ; 2 Black. Comm. 453 ; 1 Dane, Abiidg. ch. ^ art. 
9 ; Ante, § 93 a to 94. • 

^ Burton v. Hughes, 2 Bing. R. 1 73, 1 75, p6r Lord Ch. J. Best See also. 
Ogle V, Atkinson, 5 Taunt. R. 759; Ilnrd ». West, 7 Cowen, R. 753; Aimory 
V. Delamirie, 1 Str. R. 505 * Nicolls v. Bastanl, 2 Cromp. Mees. & Rose. 659. 

* 2 Black. Comm. 453. See also, ante, § 93, 94, 150, 152. 

* Kicolb t*. Bastard, 2 Cromp. Mees. & Rose. 659 ; Ante, § 93, 93 a to 94. 

* Rich V. Aldred, 6 Mod. R. 216 ; Ante, § 103. 

* Ante, § 110-112. See also, 2 Story on Eq. Jurisp. § 805 to 809 ; Id. { 814 
to .820 ; 3 Reeves’s Hut of the Law, ch. 23, p. 453, 454. 

* Wilson V. Anderton, 1 Barn. & Adolph. 450; Ante, § 102, 110. 

V Ibid. 
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not^maintain detinue for them against C, because the special' 
property that C acquires by the bailment, is not thereby trans^ * 
fierred to B.* This position also seems questionable. For if 
the bailment is a.naked bailment, no special property passes to * 
C; and what difficulty can there be in A’s transferring his 
property tb a thing in the possession of his agent or bailee f 
Eve§ if a special property did pass to the bailee by a simple 
‘1>ailment, yet the bailment and special property would be de- 
.termined by the sale and due notice thereof to the bailee; and 
the bailor would by the sale transfer the general property. 
Nothipg is more common than a transfer by a principal of his 
property in goods in the hands of his factor ; and no 'one 
doubts that it is a valid transfer, subject only to any lien which 
the factor may possess thereon. So, a tran'sfer of goods, while 
at sea in the possession of the master of a ship, is deemed a 
valid transfer ; and, if he refuses to deliver them upon a due 
dcn\and aiid refusal, tlic vendee may maintain a suit against 
him for a recovery of them or . their value. There is great 
reason, therefore, to suspect the accuracy of the report in both 
respects. 

§ 283. We have already had occasion to notice the distinc- 
tion between a mutuum and a commodatum. In the latter 
case, no special profierty passes to the borrower,* In the for- 
mer case (a mutuum)^ the absolute property* passes to the bor- 
rower, it. being a loan for consumption, and he being bound to 
restore, not the same thing, but other things of the samp kind.* 
Thus, if corn, wine,' money, or any other thing which is not 
intended to be redelivered back,*but only an equivalent in kind, 
is lost or destroyed by accident, it is the loss of the borrower ; 
for ^ is his property, and he must restore the equivalent in 
kina;^ and in such' cases the general rule is: Ejus est pericti^ 

■ — : — ^ w 

* Ante, § 103. 

* Ante, § 47. 

' Jones <a Bailm. 64 ; 2 Ld. Rajm. 916 ; 1 Dane, Abridg. ch. 17, art 11, 16|^ 
1 ^ell, Comin. § 197,4th edit; 1 Bell, Comm. p. 255, 5th edit; Ante, §47, 
228;*Hurd a. West, 7 Cowen, K. 752, 756, . 

* Noy, Max. ch. 48; Jones on Bailm. 64, 102; Ante, §47, 228; Pothier,: 

Pi4t de Consumption, n. 50 ; Pothier oi^Ohlig. n. 622 (n..658 of the Pxeadi 
editkms) ; Doet and Stnd. 1^ 2, ch. 38 ; Post, § 439. . 
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bm^ cUjus est dominium.^ In one case in New York, the iac- 
curacy of this doctrine seems \o havS been brought into doubt. , 
There a person sent to a miller a quantity of wheat to be ex- 
changed for flour, and the miller mixed it with a mass of wheat, 
of the same quality, belonging to himself and others. Before 
the flour was delivered to the party, the mill with all its con- 
tents was destroyed by an accidental fire, without any faul( ot 
negligence of the miller. It was held by the Court, in a suit*^ 
by the party who sent the wheat, that the miller was not re- 
sponsible for the loss, and was not obliged to deliver the flour. 
The ground was, lhat the contract was not a sale of ,1116 wheat, 
and the property in it was not transflrrcd to the miller.® Now,*" 
in this case, if the flour to be returned was tp be that to be 
ground out of the specific wheat delivered, the decision of the 
Court stands upon acknowledged principle. But if qther flour 
only, equal to that which would be ground out of wheat o‘f a 
like kind and quality, was to be returned*, it was a clear case of 
mutuum, and the defendant (the miller) was responsible ; for 
the wheat, on the delivery, became his property. Tlie latter 
would seem to have been the actual posture of the case. But 
the Court must have proceeded upon the ground that it was a 
b'ailmcnt of hirc.^ The decision in the case has been pointedly' 
disapproved, upon its .own circumstances, by Mr. Chancellor 
Kent, in his Commentaries ; and his opinion is supported by 
a later decision in the same Statc.^ The common law is coin- 
cident with the Roman law on this point, as Sir William Jones 
has Bufliciently [minted out.^ 


. ' 1 Stair, Inst B. 1, tit.,11, § 2. 

* Seymour v. Brown, 19 Johns. K 44. [This caso has been overruled. See 
’Smith V. Clarke, 21 Wend. R. 84 ; Pierce u. Schcnck, 8 Hill, R. 28, 81,%otc 
(a) ; Baker w. Woodruff, 2 Barbour, Supreme Ct (N. Y.) R. 520 ; Norton v. 
Woodruff, 2 Comstock, R. 153 ; Chase v, Washburn, 1 Ohio State R. 244 ; Mal- 
lory V. Willis, 4 Comst 76 ; Wadsworth v. Allcott, 2 Sclden, 64 ; Foster v, Pofc- 
tibone, 8 Selden, 433.] 

•.The ease of Slayghter v. Green, 1 Rand. Virg. R 3, must be supported, if 
at all, upon the same ground. See Inglcbright v. Hammond, 19 Ohio, R. 837. 

« 2 Kent, Comm. Lect 40, p. 589, 4th edit; Hurd v. West, 7 Cowen, B. 
752, 750, note ; Buffum v. Merry, 3 Mason, R. 478 ; Ewing w. French, 1 Blackf. 
Indiana, R. 853 ; Poet, § 489. • . ^ 

a Jones on Bailni. 102; Dig. Lib. If, tit 2, 1. 31 ; Potbier, Pret k Consump- 
tion, n. 4, 5, 6, 13; Doct and Stud. DiaL B. 2,cb. 88; Bac. Abridg. Bathnenl, C. 
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§ 284. In the Scottish law, there is a peculkr word,/ij»ig*^fe, 
which is used to designate such articles as may be the subjOCt 
of contracts of mutuum. A fungible^ in that law, is defined to 
be any thing whatever which consists in quantity, and is reg- 
ulated by number, weight, or measure^ — sueh as eorn, wine, or 
money ; and it answers to the description, in the tloman law,^ 
of things of .which there maybe a muimm^ qu(B p<yndere^ nur 
meroy et mensurd constant^ The word fungible is used in the 
French law to express the same notion. Both words are de- 
rived from the Latin word fungibiles; because (as Pothier 
BQys)y' JEanum naturi estyUt alice aliarum ejtiSdem genens rerum 
vice fun^antur? 

§ 28^. Ii!ere ends the intended commentary on the Contract 
of Gratuitous Loans, a subject of daily occurrence in the actual 
business ^of human life. It has, however, furnished very little 
occasion for the interposition of judicial tribunals, for reasons 
equally honorable to the parties, and to the liberal spirit of 
polished society. The generous confidence thus bestowed is 
rarely abused ; and if a loss or injury unintentionally occurs, 
an indemnity is cither promptly offered by the borrower, 0|r 
compensation is promptly waived by the lender. 
m 

* 1 Boll, Comm. § 199, 4th edit.; 1 Bell, Comm. p. 255, 5th edit; 1 Stair, 
Inst B. 1, tit 11, § 2, 4 ; Ilcincc. Elcm. Pand. Lib. 12, tii 1, § 8. Heineccius 
U 808 the same wonl to express the same things, ** res fungibiles.” Heinecc; 
Elcm. Pand. P. 3, Lib. 12, tit 1, § 5. AyliiTo, also, uses the word fungible!, 
Ayliffo, Pand. B. 4, tit 11, p. 481. Mutui datio (says the Roman law), con- 
sistit in his rebus, quie pondcre, numcro, mensurii, consistunt ; quoniam eomm 
datione possumus in creditum ire, quia in suo gcncrc functionem rocipiunt per 
solutionem, quam specie. Dig. Lib. 12, dt. 1, 1. 2, § 1 ; Pothier, PrSt de Con- 
mrnption, n. 25 ; Ante, § 47. 

* pothier, Prdt de Consumption, n. 25. Pothier has devoted* gn entire trea^ 
tiM to the law arising out of the contract of mutuum. It docs not seem to rae^ 
that in our law it requires any such distinct examination, as it falls under^the 
general head of sale or barter, and is governed by the same general rules. 
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CHAPTER V. 

ON PAWNS OR PLEDGES. 

§ 286/ Having gone through with the subject of gratuitous 
loans, we next come to the coiihideration of contracts ‘of bail- 
ment, founded in the mutual benefit and interest of the parties. 
And first, of 'the contract of pledge, or pawn, for .these words 
seem indifferently used in our law to express the same. idea. 
Sir William Jones dc'fines a pledge to be a bailment of goods 
by a debtor to his creditor, to be* * * § kc'pt till the dobt is dis- 
charged.”^ Lord Holt defines it thus; “When goods or 
chattels are delivered to another as a pawn, t»> be sf*curity for 
money borrowed of him by the bailor; and this is calh^d in 
Latin vadium^ and in Kngli«*h a pawn or ph*dge.”® In the 
Roman law it is properly c*all(*d pi^nuSj and is defined thus : 
Pignus appellatum a quia res qua: pignori danlur^ 

manu traduntur? And in that law the term was generally 
applied to mere personal property, or movable. Unde eliam 
videri jiotest^ verum cssc^ quod quidain puianl^ pignqs proprim 
rei mobilis conslilui^ In the Roman law, also, a pawn 
nus) was distinguished from an hypothecation {hypotheca) in 


* Jones on Bailm. 117; Id. 36 ; 1 Dane, Abridg. cli. 1 7, art. 4. My learned 
friend, Mr. Chancellor Kent, follows the definition of Sir William Jones. 2 Kenf^ 

Comm. Lect. 40, p. 577, 4th edit. See al'^o, Halifax’s Anal, of the Civil Law, 

68. The definitions in the Scottish law do not essentially differ from that com- 
monly given, except that the Scottish authors generally include in it a power 
of sale of the pledge, to satisfy the claims of the pledgee. See 2 Bell, Comm. 

§ 701, 4th edit; 2 Bell, Comm. p. 20, 5th edit; Erik. Inst. B. 3, tit 1, § 88; 
1 Stair, Inst B. 1, tit 18, § 11. 

* Coggs u. Bernard, 2 Ld. Raym. 909, 913. 

' Dig. Lib. 50, tit 16, L 238 ; Heinec. Elem. Pand. Lib. 20, tit 1, § 2 to 5 ; 
Pothier, de Nantissement, n. 5. . 

* Dig. Lib. 50, tit 16, 1. 288; Heinec. Pand. Lib. 20, tit 1, § 2 to 5 ; Pothier, 
de Nantissement, n. 5. 
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this, that in the former the possession was deliTereid to the. 
pawnee ; in the latter !t was retained by "the pawnor.^ How- 
ever the MiordB pignus .and hypotheca seem often to have been 
confounded ; f^r it is said, Inter pignus mtem et hypothecam 
iantum wminis sonus differi? Pothier defines a pawn* or 
pledge to be a contract by which a debtor gives to his creditor 
a thing to detain as security for Ids debt (crSance)^ whic^ the 
creditor is bound to return when the debt is paid. And he 
makes the like distinction between a pledge and an hypotheca- 
tion, as* is made in the Roman law.^ The foregoing definitions 
are sufficiently descriptive of the nature of a pawn or pledge. 
They arc, in terms, limited to cases where a thing is given as 
a mere security for a debt ; but a pawn may well be given as 
security for any other engagement.^ The definition of Domat 
is, therefore, more accurate, because it is more comprehensive ; 
namely, that it is an appropriation of the thing given for the 
security of an engagement.^ In the common law, it may be 
defined to be a bailment of personal property, as a security for 
some *debt or engagement. In our language, the term pawn, 
or pledge, is ordinarily confined to personal property;^ and 
where real or personal property is transferred by a conveyance 
of the title as a security, we commonly denominate it a mort- 
gage. 

§ 287. A. mortgage of goods is, in the common law, dis- 
tinguishablc'from a mere pawn. By a grant or conveyance of 
goods in gage or mortgage, the whole legal title passes con- 
ditionally to the mortgagee ; and if the goods are not redeemed 
at the time stipulated, the title becomes absolute at law, although 


* Dig. Lib. 13, tit 7, 1. 9, § 2 ; Inst Lib. 4, tit 6, § *7 ; Pothier, de NantiaBe- 
meat, Art Prelim. 1. 

* Dig. Lib. 20, tit 1, 1. 5, § 1 ; Aylifie, Pand, B. 4, tit 18, p. 524 ; Halito, 
Analysis, of Civ. Law, 63. 

* Pothier, dc Nantissdnent, Art. Prelim, n. 2; Pothier, Pand ]Lib. 18, tit 7, 
: n. 1. The Code of Louisiana of 1825 defines it thus : ^ The ple^ is a con- 
tract, by which one debtor gives something to his creditor, as a security for hia 
debt” Art. 3100. 

* Isaac V. Clark, 2 Bulst R. 306, Ac. ; Pothier, de NanfisMment, n. 11. 

* X Domat, B. 8, tit 1, § 1, art. 1. 

•Post, §290. 
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equity will interfere to compel a redemption.^ But in a pledge, 
a special property only, as we shall presently see, passes to the 
pledgee, the general property remaining in the pledgor.® There 
is also another distinction. Li the case of a pledge of personal . 
property, the right of the pledgee is not consummated, except 
by possession ; and ordinarily, when that possession is relin- 
quished, the right of the pledgee is cxiiiiguished, or waived.® 
But . in the. case of a mortgage of personal property, the right 
of property passes by the conveyance to the pledgee, and ]K)sscs- 
sioii is not, or may not be, essential to create or to support the 
title.* 

§ 288. There are few cases, if anyj in our law, where an 
hypothecation, iii the? strict sense of the Roman law, exists.; 
that is, a pledge without possession by the plc*dgee. The 
nearest approaches, perhaps, arc*, the eases of holders of bot- 
tomry bonds, of matcrial-mc*ii, and of seamen for wages in the 
merchant service, who have*, a (*laim against the ship, in rem. 
But these arc rather cases of liens or privilc*.ges, than striHt 
hypothecations. There are also cases, where mortgages of 


^ Post, § 308 to 311. Sec 2 Story on Kq. JiA’isp. § 1030, 1031 ; Parks v. Hall, 
2 Pick. 11. 206 ; Gordon v. Mass. Fire & Marino Ins. Co. 2 Pick. 249 ; Brown 
V. Bemcnt,.8 Johns. R. 96 ; Ackley v. Finch, 7 Cowen, K. 290 ; Hart v. Ton 
Eyck, 2 Johns. Ch. R. 100 ; Peters v. Ballistier, 3 Pick. R. 495 ; Langdon v. 
Biiel, 9 Wend. 11. 80; Patchiii v. I’iorco, 12 lb. 61. 

• Ryall V, Rolle, 1 Atk. R. 167; Jones r. Smith, 2 Vcs.Jr. 378; Lickbar- 

row V. Mason, 6 P^ast, R. 25 ; Cortolyoii v, Laiisiii;', 2 Cain. P>r. 200 ; Badlam 
w. Tucker, 1 Pick. R. 389, 397 ; 2 Story on Ikp Jurisp. § 1030 ; I Dane, Abridg. 
ch. 17, art 4, § 14 ; Conard v. Atlantic*Iiis. Co. 1 Peters, R. 449 ; Browaoll v. 
flawkins, 4 Barbour, Supreme Ct. (N. Y.), R. 491 ; Po.st, § 307. ^ 

• Jewett V. Warren, 12 Mass. It. 300. What constitutes a suflicicnt posscB- 
■ don, is a matter sometimes of considerable nicety. Where logs in a boom on a 

river were pledged and shown to the pawnee at the time, the pledge was lield 
as effectual as an actual delivery of property capalde of pitrsonal posscssionjp as 
it was all the possession ybich the logs were then capable of. See also, Wilson 
V. Little, 2 Comstock (N. Y.), R. 443. 

*. * Per Wilde, J., m Homes v. Crane, 2 Pick. R. 610 ; Post, § 297, 299 ; Peters 
Ballistier, a Pick. R. 495 ; Langdon v. Buel, 9 Wend. R. 80; Ferguson v. 
Lee, Ib. 258 ; Patchin v. Pierce, 12 Ib. 61. In the case of Bonsey v. Amee, 
8 Pick. R. 286, the Court said, that delivery is necessary to constitute a mort- 
gage of a chattel. S$e also, Carrington v. Smith, 8 Pick. R. 410. But this 
seems contrary to thO current of the aEthoritiq|| 

BAILM. 21 
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chattels are held valid, without any actual possession by the 
mortgagee; but they stand upon very peculiar grounds, and 
may be deemed exceptions to the general rule.^ They either, 
stand upon theftositive provisions of some* statute, or they are 
the result of some contract, stipulating for the possession of 
the mortgagor, under circumstances in which such possession 
is deemed compatible with good faith, and docs not hold out 
fy\sc colors to creditors or purchasers.^ In these cases, the 
Courts have recognized the general distinction, that a mort- 
gage may be without possession; but that a pledge cannot be 
without possession.^ But of this more will be said hereafter. 

§ 289. Let us consider, then in the first place, what are the 
essential ingredients in the contract of pledge. It may be 
treated in the common law, as it is in the Roman law, as a 
contract founded in .the law of nature, of reciprocal obligation, 
and* of mutual benefit.^ 

§ 290. And first, as to the things which piay be the subject 
di it. These arc, ordinarily, goods and chattels ; but money, 
debts, negotiable instruments, choses in action, [coupon bonds, 
payable to bearer,® shares in the stock of an incorporated com- 
pany,®] and, indeed, any other valuable things of a personal 
nature, such as patent rights and manuscripts, may by the 


' Ward V. Suiliner, 5 Pick. K. 59 ; Homes v. Crane, 2 Pick. K. 607 ; Post, 
§ 294 ; Macomber t*. Parker, 14 Pick. K. 505. 

* MeLaelilan t\ Wriglit, 3 Wend. K. 348 ; Divver v. McLauglilin, 2 Wend. 
B. 596; Langdon v. Biicl, 9 Wend. U. 80; Gardner r. Adams, 12 Wend. R. 
297; Barrow v. Paxton, 5 Johns, li. 258; Look r. Comstock, 15 Wend. B. 
244; Randall v. Cook, 17 Wend. K. 53; Beekman v. Bond, 19 Wend. R.*444; 
LeWis V. Stevenson, 2 Hall, Rep. 63; Badlam v. Tucker, 1 Pick. R. 389; 
Macomber v. Parker, 14 Pick. R. 497, 505. The statutes of Massachusetts 
respecting registered mortgages of personal property seem in a great measure 
to ]^vo changed such mortgages into hypothecations. Sec Mass. Revised Stat- 
utes, 1836, tit. 6, ch. 74, § 5-7; Bullock v. Williams, 16 Pick. R. 33; Forbes 
V. Parker, 16 Pick. R. 462. 

* Ward V. Sumner, 5 Pick. R. 59, 60 ; Homes v. Crane, 2 Pick. R 607 ; 
Cortelyou v. Lansing, 2 Cain. Cas. in Err. 200, 202 ; Ante, § 287 ; ^Brown o. 
Bement, 8 Johns. R. 96 ; Barrow t*. Paxton, 5 Johns. R. 258. 

* Pothier, de Nantissement, n. 13 to 17. 

* Morris Cord. Co. v. Fisher, 1 .Stockton, 667. 

* Wilson V. Little, 2 Comstcj^ (N. Y R 448. 
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comfnon law, be delivered in pledge,^ Of things not in exist- 
ence, 'there cannot *(as we %hall presently sec) be a technical 
pledge at the common la:w; and ^ct there may’ be an hypothe- 
cary contract, which will attach as a lien or pledge to them, as 
soon as they come into existence.® 

§290 a. In the Roman law, it is said that nothing, but 
what is capable of a delivery to -the pledgee, is deemed to be 
the propter subject-matter of a pledge. This would seem to be 
a natural result of the defniition already stated from the. Di- 
gest, where it is said : Pi^nus appellatum^ quia rv.a qua*, pignori 
darUury marm iraduniur? Hence, it is said by Pothier, that by 
the Roman law incorporeal things, such as debjs and other 
choscs in action, cannot b(‘come the siibjcet-inatler of a pledge; 
for, according to that law, they arc incapable of any delivery. 
Incorporales res tradilioncm el usucupionem non reeipere, man- 
ifeslum est.^ Then^ jfte, indeed, otln*r passages in the Digest, 
which seem to import a ditterent rule, 'rims, it* is said : Quod 
emplinnem vendUioyeviqnc rccipU, etiam pignvrationcm revipere 
potestfi And again: Pi*»nus conlrahilnr non sold traditione^ 
sed etiam nndd ronvenlionc^ eisi non Irnditum estfi Pothier 
endeavors to reconcile: these diflerent passages by stating that 
the word piffnus is sometimes used in a stfiet sense, and some- 
times ill a broad or general sc*nse. In a strict s(*nse, it includes 
only a pledge, where then* has been a delivery, and which alone 
was recognized, jure cirifi^ as a pledge ; in a broad or general 
sense, pignus not only includes a strict pledge, but also agree- 


• Kemp r. Westbrook, 1 Ves. 278 ; Lockwood r. Kwer, 9 Mod. R. 278 ; s. C. 
2 Atk. R. 303; McLean Walker, 10 John9.^1l. 471, 475; Roberts v, Wyatt, 
2 Taunt. R. 268; Jarvis v. Rogers, 13 Mass. R. 105; s. c. 15' Mass- R. 389; 
Bowman v. Wood, 15 Mass. R. 534; Cortclyou v. Lansing, 2 Cain. tErr. 200; 
1 Dane, Abridg. ch. 17,^art. 4, § 11; Garlick v. James, 12 Johns. R 146; 
Stearns v. Marsh, 4 Denio, R. 227. 

■ Macomber v, Parker, 14 Pick. R. 497 ; Post, § 290 a, 294. 

• Ante, § 286, 290 a, 294 ; 2 Bell, Comm. § 704, 4th edit. ; 2 Bell, Comm, 
p. 23, 5th edit 

• Dig. Lib. 41, tit. 1, 1. 43, § 1 ; Pothier, de Nantissement, n. 6, and note (1). 

• Dig. Lib. 20, tit. 1*, 1. 9, § 1 ; Pothier, Pand. Lib. 20, tit. 3, n. .1. 

• Dig. Lib. 13, tit. 7, 1. 1 ; Pothier, Pand. Lib. 20, tit 1, n. 2 ; Id. tit 3, n. 2, 
^4 ; Pothier, de Nantissement, n. 6, an^ note (1]^ 
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ments for a pledge, where there was not any delivery ; . but 
which agreement would be enforped by the prestor, Jure 
torio.^ Domat' insists, th^ by the R6man law not only corpo- 
real things but incorpore^ things also, such as debts, actions, 
and other rights, might be pledged.^ And there are passages 
in the Code, which support this view. Nomen quoque debilofis 
pignorari et generaliler el speeialiter posse, jam pridem placuit? 
But then it is added in the Digest : Si convenerit, ut nomen de- 
bitoris mei pignori libi sit, tuenda est a Prmtore hcec convention 
which supports the distinction of Pothier. Pothier seems to 
think, that in the Frcncli law the same rule exists, as to the 
necessity of, a dolivery to perfect a pledge, as in the Roman 
law, and, therefore, that incorporeal things, such as debts, and 
choses in action, are not strictly capable of being conveyed in 
pledge.® However, ‘ they are in his opinion capable, by as- 
signment, of being eflticUvely used' fdf the same purpose.® 
By the modern Code of France, to give a privilege or preference 
of payment to other creditors, it is nccessajy that there should 
be an act of pledge, either public, or under private signature, 
duly registered, containing a declaration of the sum due as well 
as the kind and nature of the things placed in pledge, or a 
statement of their (piality, weight, and measure, where the 
matters exceed one hundred and fifty frauesj The like privilege 
attaches also upon incorporeal movables, such as movable debts, 
only where the pledge is by public act, or under private sig^ 
nature, also registered, and made known to the debtor, for the 
debt given in pledge.® By the law of Louisiana, a pledge 
may be not only of corporeal things, but also of incorporeal 
things, such as debts, and negotiable instruments, and other 


Pothier, de Nantissement, n. 6, note (1) ; 1 Stair, Inst. B. 1, tit IS, § 12. 

* 1 Doniat, B. 3, tit. 1, § 1, art 231, &e. 

* Cod. Lib. 8, tit 1 7, 1. 4. 

* Dig. Lib. 13, tit 7, 1. 18. 

* Pothier, de Nantirsement, n. 6, 8, 9. 

* Pothier, de Nantissement, n. G, and note ; Post, § 297 ; 1 Domal;, B. 8, tit 1, 
§ 1, art 23 ; Aylifle, Pand. B. 4, tit 18, p. 527, 530, 542 ; Wood, Civ. Law, 
219; Cod. Lib. 8, tit 17,1.4. 

» Code Civil of France, art 2074. 

* Id. art 2075. 
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securities and choscs in action. But to give a* privilege 
against third persons, a similar writteii act and registration and 
notice are necessary.^ In the Scottish law, goods, wares, and 
commodities are deemed the proper subjects of a pledge. Ne- 
gotiable securities, also, are deemed capable* of liecotniiig a 
pledge. But, strictly speaking, debts and clioses in action are 
not so ; although by being assigned, and the vouchers delivered, 
some benefit, by the right of retaining them, may indirectly be 
obtained.^ 

§.391. It is not indispensable, that the pledge should be- 
long to the pledgor; it is snflieieui, if \i is pledged with the 
consent of the owner.*^ And even without the (*unseiit of the 
owner, tffo thing may, as between the parties, be eoiTi|)letely 
deemed a pledge, so that th«* ])le(lgor liiins(*lf eannot reclaim 
it, except on dis(*iiarging the obligation ; for it does not lie 
in his mouth to assist himself not to be the owner.^ On 
the other hand, the ])ledgee eannot ordiimrily resist the right 
of the pledgor to redeem it, under the like cireumsfanees; for 
he has no right to set up the right of a third person {jus /er- 
tium) against him, unh'ss, inde(*d, that third ])ersou enforces 
against him his own superior right of property.^ To the same 
effect is the Roman law. Is quoque^ qiii rem atiemim piffuori 
dedUj solufd pecuuid^ palest pip;iierali(id erprririfi Nay, a per- 
son holding it by a wrongful tith*, or even by a criminal title?, 
as by theft, might insist upon his rights as a pledgor. Si 
priedo rem pip^nori dederitj comprlU ei ct de fruvtibus 
ralitia actioJ 

§ 292. By the pledge of a tiling, not only the? thing itself is 
pledged, but also, as accessory, the natural inerc‘ase thereof. As, 


* Clay V, His Creditors, 9 Martin, R. 523, 525 ; Code of Louisiana of 1825, 
art 3109, 3120 to 3125, 3127 to 3129, 3137. 

* 2 Bell, Comm. § 702 to 705, 4th edit ; 2 Bell, Comm. p. 20 to 23, 5th edit 

* See Code of Louisiana of 1825, 'art. 3112. * 

* Pothier, de Nantissement, n. 7, 27, 28; AyliiTe, Pand. B. 4, tit 18, p. 538 ; 
1 Dane, Abridg. ch. 17, art. 4, § 7, 8 ; Jar^s v. Rogers, 13 Mass. R. 105 ; 8. O. 
15 Ibid. 389 ; Code of Louisiana of 1825, art 3114 ; Post, § 340. 

. * Potbier, de Nantissement, n. 7, 27 ; Ante, § 102. 

* Dig. Lib. 18, tit 7, 1. 9, § 4 ; Pothier, do Nantissement, n. 7. 

' Dig. Lib. 18, tit 7, 1. 22, S 2 i Fo%iicr, de NantiMement, n. 7. 

* 21 * 
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if a flock* of Bhecp are pledged, the young, afterwards b'onif 
arc also pledged.^ The Roman law adopted this doctrine in 
its fullest extent. Grege jtignori obligato^ qum postea nascuntur^ 
tenentnr. Sed et si capitibus dc cedenMbus lotus grex fuerit rc- 
novatus^ pignori tenebitur? The law of Louisiana is to the 
same cflect.® 

§ 293. By the Roman law, certain things were prohibited 
from being i)ut in pawn ; such as the necessary apparel and 
furniture, beds, utensils, and tools of the debtor ; his ploughs, 
and other utensils for tillage; things (esteemed sacred in«the 
• Roman law ; the benevolences, or pension, or bounty of a mon- 
arch; and the pay and emoluments of oiliccrs and^ soldiers.* 
With the exetepiion of the last two cases which stand ypon 
general principles of })nblic policy.® The common law allows a 
debtor to pledge any of his property, whether it consist of 
necessaries, or other things.® 

§ 294. By the Roman law, not only property of which the 
party was at the time in poss(ission,-or to which he had then a 
present title, might be jdedged ; but also property of which he 
had neither a present j)ossession or a present title, and which 
might be acquired by him only in futuro. And when the title 
was so acquired in fuinroj the right of the pledgee attached 
immediately uj)qn it." But in such cases it was more properly 
an hypothecation than a pledge. In our law, a pledge is 
strictly confined to property of which there may be a present 
possession and title, or in which there is a present vested right 


* 1 Doinat, B. 3, tit. 1, $ 1, art. 7 to 10 ; Dig. Lib. 20, tit. 1, 1. 13, 29 ; AylilTe, 
Paml. B. 4, tit. 18, p. 330. 

J Dig. Lib. 20, tit. 1,1. 13 ; Potbier, Paml. Lib. 20, tit 3, n. 14 to 17. 

* Code of Louisiana (1825), art 3135. 

* 1 Domat, B. 3, tit 1, § 1, art 24 to 27 ; Cod. Lib. 8, tit 17, 1. 8 ; Ajliffe, 
Fand. B: 4, tit 18, p. 527, 530. 

^ McCarthy v. Goold, 1 Ball k Beat. 389 ; Stone v. Lidderdalo, 2 Anst R. 
533 ; Berwick v. Rcadc, 1 II. Bl. 627 ; Fiarty r. Odium, 3 Term iL 681 ; Lid- 
derdalo i\ Montrose, 4 Term R. 248. 

* AyliiTe, Pand. B. 4, tit 18, p. 542. 

* 1 Dobiat,B.S,tit l,Sl,art. 2,5,«,20; Dig. Lib. 20, tit 1,1.1, 15 ; AylifTp, 
Pand. B. 4, tit 18, p. 530. The Code of Louisiana of 1825, art 3111,48 to the 
•ame effect 
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or interest. But although, by the common law, there cannot 
be a technical pledge of property not then in existence, or to 
be acquired in futuroy yet there may be a contract for an 
hypothecation thereof ; and when the title is acquired, or the 
property comes into exStenee, the right of flie pledgee will 
immediately attach to it. Tims, for example, where a brick- 
maker stipulated with the lessees of a brickyard, in which he 
manufactured bricks, that the lessees should retain the bricks 
to be made there, as security for their advances to him, it was 
held, that the bricks became pledged, under the contract, as 
fast as they were manufactured.^ ? 

§ 295. If the pledgor has only a limited title ji:o the thing, 
as for life, or for years, he may still f)awii it to the extent of his 
title; but when that expires, the j)ledg('e must siirnmder it to 
the person. who succeeds to the ijwnership.'** The same rule 
applies to any other special interest or special property in a 
thing; such, for example, as a lien or a right by a former 
pledge, which may be again pledged to the (extent of such right 
or lien, although not beyond it.® 

§ 296. In respect to negotiable instruments for money, the 
party who has a lawful possession of ihe^m, ulihotigh he is not 
the owner, has generally the power of pledging them, as well 
as of selling them absolutely so as to bind the rights of the 
owner.^ But it seems otherwise in ndation to negotiable secu- 
rities for goods, such as bills of lading; for a factor, having a 
lavvful possession of a bill of lading qC goods undcT an assign- 
ment, may sell them ; but ordinarily he has no authority to 
pledge them.^ 


^ Macomber v. Parker, 14 Pick. K. 497, 909, 909 ; Ante, § 290. It is not 
easy to reconcile the doctrine of this case, in some of its bearings, with that of 
BoDscy V. Amec, 8 Pick. R. 236. See Goodenow v. Bunn, 21 Maine, K. 86. 

* Hoarc v. Parker, 2 Term K. 376 ; Hooper v. llamsbottom, 4 Camp. R. 121 

McCombie v. Davies, 7 East, R. 9 ; 1 Dane, Abridg. ch. 1 7, art. 4, § 7 ; 1 Do- 
inat,.B. 3, tit. 1, § 3, art 25. « 

* Story on Agency, § 113; Post, § 322, 324 to 327 ; 1 Bell, Comm. § 412, 
4th edit (n. 9) ; 1 Bell, Comm. p. 482, 483, 5th edit 

* Jarvis v. Rogers, 13 Mass. R. 109 ; s. c. 15 Mass. R. 889 ; 2 Bdl, Conun. 
} 704, 4th edit ; Post, § 322, 323. 

* Abbott on Shipp. P. 8, ch. 9, § 1&; Story on Agency, § 113, and note ; Id. 
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§ 297. Secondly. It is of the essence of the contract, that 
there should be an actual delivery of the thing to the pledgee.^ 
Until the delivery of the thing, the whole rests an executory 
contract, however strong may be the engagement to deliver it ; 
and the pledgee acquires no right dl property in the thing.^ 
What will amount to a delivery of the thing is, in many cases, 
matter of Ikw. There need not be an actual manual delivery 
of thb thing. It is sulheient, if there are any of those acts or 
circumstances which, in construction of law, are deemed suffi- 
cient to pass the possession of the property. Thus, goods at 
sea fnay be passed in pledge by a transfer of the muniments of 
title ; as by transfer of the bill of lading, or by a written as- , 
signment thereof. So goods in a warehouse may be transferred 
by a symbolical delivery of tlui key theieof;® [and a pledge of 
stock ill an incorporated company may be? created by a written 
transfer, by which the legal title passes to the creditor^]. So, 
if the pledgee has the thing already in possession, as by a de- 
posit, or a loan, there the very contract transfers to him, by 
operation of law, a virtual possession thereof, as a pledge, the 
moment the contract is completed.^ 

§ 298. Iir the Roman law, although a delivery of the thing 


§ 225; Post, § 323, 325 to 328; Codo of Louisiana of 1825, art. 3119. Seo 
the lute statute of G Geo. 4, eh. 94, and 7 8 Geo. 4, eh. 29, enabling facton^ 

in (*crtain rases, to pledge the gotjds of their principals ; 2 Kent, Comm. Lect 
41, ]>. G27, G28, and note (a), 4th edit.; Sumner v. Hamlet, 12 Pick. K. 76, 81.' 

^ Ante, § 290; 2 Kent, Cumin. Leet. 40, p. 581, 4th edit; Cortelyou p. Lan- 
sing, 2 Cain. Cas. in Krr. 200, 202; Code of Louisiana of 1825, art. 3119, 8120, 
3129 ;i4Iome8 v. Crane, 2 Piek. K. CIO; Ante, § 287; Bonsce v. Amee, 8 Pick. 
B. 236 ; Loo v. Bradlcc, 8 Martin, 11. 20. Sco also. Succession of HilJgsbeig, 
1 Louisiana, Ann. Rep. 340. 

* Pothicr, do Nantissement, n. 6, and note (1) ; Id. n. 8, 9 ; Portland Bank 
V. Stubbs, 6 Moss. R. 422; Tucker t*. Buffington, 15 Mass. R. 477; Gale v. 
*Ward, 14 Mass. R. 352; Cortelyou u. Lansing, 2 Cain. Cas. in Err. 200; 2 
Rent, Comm. Lect 40, p. 581, 4tb edit; Bac. Abridg. Bailm, B.; Wood v. 
Cburley, 2 Roll. R. 489. « 

* Atkinson v. Mating, 2 Term R. 462. Seo also, Jewett v. Warren, 12 Mass. 
R. ‘S00 ; Badlam v. Tucker, 1 Pick. R 889, 396 ; Whitaker v. Sumner, 20 Pick* 
'R 405; Tuxworth v. Moore, 9 Pick. R. 347, 349. 

Wilson V, Little, 2 Comstock (N. Y.), R 443. 

* Pothier, de Nantissement, n. 9. . c' 
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took place In cases of a strict pledge yet, as has been 

thready stated, in the case of an hypothecation, no such de« 
livery. or possession was necessary.^ An hypothecation had 
the complete effect to transfer and vest a title in the thing, Hf 
that was the ii|tention of the parties, upon the mere execution 
of the contract, although no possession was given, or it was 
even stipulated not to be given. This part of the Roman law 
seems not to have been absolutely adopted, in respect to mov- 
ables, by any of the States of modern Europe; and it has been 
silentlp suppressed, or restricted within very narrow bounds, 
by their anxious d(;sire to promote the interests of commerce. 
In ndne of these States is the hy|)othecation of movables al- 
lowed to prevail (as it did at Roiny), against a subsequent 
bond fide purchaser; atid in many of these States it is void, 
eveii against personal ^creditors.® I’his is true in respect to the 
law of Scotland and the law of FrsiiuM'j which agree with the 
common law of England in making void all hypothecations of 
movables without a delivery, so far as rt‘gards creditors,® with 
the exception of a few privileged cases of tacit hypotiiccations ; 
such as that of seamen for their wages, and of material-men 
for their supplies to foreign ships.^ 

• § 299. As possession is necessary to complete the title by 

pledge, so, by the common law, the positive loss, or ilie de- 
livery back, of the possession of the thing with the ex}nsent 
•f the pledgee, terminates his title.® Ifowcvcr, if the thing 


^ Ante, § 28G. 

• 2 Bell, Comm. § 703, 707, 4tli oilit. ; 2 Bell, Comm. p. 25, 5th edit, and 
the authorities there cited ; 1 Stair, Inst B. 1, lit 13, § 14. 

• 2 Bell, Comm. § 702, 703, 707, 4th edit; 2 Bell, Comm. p. 25, 5th edit; 
Emerigon, Traitd h la Grossc Aventure, ch. 12, § 1 ; 1 Valin, Comm. 341 ; 2 
Kent, Comm. Lect 40, p. 581, 4th edit; Pothier, dc Nantissement, n. 20. But 
see Code Civil of France, art. 2074 to 2077. 

* 2 Bell, Comm. § 708, 719 to 724, 4th edit; 2 Bell, Comm. p. 25 to 27, 5tli 

edit; 1 Stair, Inst B. 1, tit 13, § 14 ; Ersk. Inst B. 3, tit 1, § 34 ; Emerigon, 
Traitd k la Grosse Aventu^, .ch. 12, Introd.; Id. § 1> 2. See Code of Louis- 
iana,' art 8256, 8272; Malcolm v. Schooner Henrietta, 7 Louis. E.488, 490, 
491, 492. 4 

* Per Wilde, J., in Homes Crane, 2 Pick. R. 607 ; Jarvis v. Rogpni, Ifi 
Mass. B. 889, 397 ; Sumner v. Hamle% 12 Pick. li. 76, 81 ; Ante, § 287 ; Bon- 
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is delivered back to the owner for a temporary purpose only^ 
and it is agreed to be redelivered by hirh, the pledgee may 
recover it against the owner, if he refuses to restore it jEdter 
the purpose is fulfilled.^ [In like manner if the pledgor re- 
cover possession of the pledge (wrongfully, without the consent 
of the pledgee, this does not terminate the bailment.^] So, if 
it is delivered back to the owner in a new character, as, for 
example, as a special bailee, or agent. In such a case, the 
pledgee will stilly be entitled to the pledge, not only as against 
the owner, but also as against third persons ; for, un^ such 
circumstances, the possession is perfectly consistent with the 
existence of the original right of the pledgee.® But if the 
pledgee voluntarily, by liis own act, places the pledge beyond 
his own ])ower to n^storc it, as by agi^cing that it may be at- 
tached at the suit of a third person, that will amount to a 
waivc^r of his pledge.^ And in like manner, it may, under the 
like circsumstanccs, be recovered from a boj^ fide holder for 
value ; for the possession of the pledgor wffbe deemed a con- 
tinuance of the possession of the pledgee.® In the civil law, 
it was compctcut for the creditor, after the constitution of a 
pledge, by delivery, to restore the thing to the possession of 
the pledgor, cither on hire, or under any other contract, with- 
out impairing his rigid. Si pi^nus mihi tradilum locassem dom* 
inOfper locationem refineo possessionem; quia antequam condu^ 
ccret debitor^ non fuerit ejus possessio; cum et animus m%^ 


BOy t*. Amco, 8 Pick. 11. 236 ; Look v. Comstock, 15 Wend. K. 244; ROeves v. 
Capper, 5 Bing. N. C. 13G ; By all v, liollc, 1 Atk. R. 165; Post, § 364. See 
Grinnell v. Cook, 8 Hill, R. 48Si 

' Roberts V. Wyatt, 2 Taunt. R. 268; 1 Domat, B. 3, tit 1, § l,art. 3Q; 
Ante, § 58 ; Potliicr, Trail<5 do Di^pot, n. 4 ; Story on Agency, § 367 to 370. 

' Walcott V. Keith, 2 Foster, 196. 

* Maconiber v. Parker, 14 Pick. R. 497, 505, 509. The opinion of the Court 
in this case, delivered by ^Ir. Justice Putnam, is very able, and ^ill reward a 

* diligent perusal. See also, Hays v. Riddle, 1 S^andford, Superior Court 
(N. Y.), 248. 

* Whitaker v. Sumner,' 20 Pick. R. 399 ; ArendaTo v. Morgan, 5 Sneed, 704. 

* ltdeves V. Capper, 6 Bing. N. C. 136. [But sec contra, Bodenhammer v. 
*New8on, 6 Jones (N. C.), 107 ; Smith v. Sasser, 4 Id. 43. So it is held that a 
' creditor of the pawnee may attach and sell the property if redelivered to the 

pawner. Barrett e.*Cole, 4 Id. 40.] 
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retiMndi sU^ et conducenti non sit animus possessionem adipis^ 
cendi?- But this pVinciple has not, from its inconvenience 
generally, found its way into the modern jurisprudence of Con- 
tinental Europe, at least, not without, many restrictions.^ 4 
§ 300. Thirdly. It is of the essence of the contract, that 
tha thing should be delivered as a security for some debt or 
eng£%ement. Bir£ it is of no consequence whether the debt 
or engagement, for which the security is given, is that of the 
pledgor, or of some other person ; for if tljerc is an assent 
by all ^e proper parties, it is equally obligatory in each case.® 
It may be delivered us security for a future debt, or engage- 
ment, as well as for a past dc?])t ; ^ for one or for^ many debts 
and engagements; upon eonclitioii, or absolutely ; for a limited 
time, or for an indeiinit^ ptn-iod.® It may also be implic'd from 
circumstances, as well as arise by expr(*ss agreement and it 
matters not what is tlu5 nature of the. flc‘bt or the engagement.^ 
The contract of ^dge is not eoiiliiu'd to an engagement for 
the payment of ironey ; biit it is suse.eptible of being applied 
to any other lawful contrac^t whatever.® 

§ 301. In all cases the pledge is undc’irstood to be a sccu- 


^ Dig. Lib. 13, tit. 7, 1. 37. 

* Dig. Lib. 20, tit. 1, 1. 37; 2 Dell, Comm. § 703, 700, 707, 4th edit.; 2 Bell, 

^mm. p. 22, 5th edit.; Kmcrigon, Traitc a U (tro:»so A venture, ch. 12, § 1, 2 ; 
j^tc, § 295, 298; 2 Kent, Comm. Lcct. 40 , p. 581, 4tli culit. ; Vout ad Band* 
Lib. 20, tit. 1, § 12 ; Sumner v. Ilnmlct, 12 Pirk. It. 70, fU ; Jones v, Baldwin, 
12 Pick. R. 316, 320 ; Macoinber t% Parker, 14 Pick. It. 497, 505 to 510; Look 
v. *Com8tock, 15 Wend. It. 244. * ^ 

*■ Pothier, de Nantissement, n. 10; 1 Domat, B. 3^t. 1, § 1, art. 32, 33. 

* Badlam v. Tucker, 1 Pick. It. 398 ; Holbrook r. Baker, 5 Grccnl. It. 309 ; 
D’Wolf V, Harris, 4 Mason, It. 515; Conanl t>. Atlantic Ins. Ca 1. Peters, R. 
448 ; Steams v, Marsh, 4 Denio, It. 227. 

* United States v. llooc, 3 Cranch, It. 73 ; Shirras v. Caig, 7*Crancli, It. 34 ; 
2 Vlohns. Ch. R. 309 ; Pothier, dc Nantissement, n. 12 ; Dig. Lib. 13, tit. 7, 1. 11, 
§ 2 ; Ex parte Ockenden, 1 Atk. R. 236 ; Free. Ch.'419 ; Coles r. Jones, 2 Vcm. 
R. 691 ;■ pemainbra 7 v, Metcalfe, Id. 698 ; Gilb. Eq. R. 104 ; Stevens, v. Bell, 
6 Mass. R. 339 ; Pothier, Pa^. Lib. 20, tit. 1, n. 7<-9. 

* Heinecc. Pand. P. 4, Lib. 20, tit. 1, § 7 ; 1 Domat, 3, tit. 1, § 1, art. 2-4 ; 
Ayliffe, Pand. B. 4, tit. 18, p. 528. 

’ 1 Domat, B. 8, tit. 1, .§ 2, art 3, 5. 

* 1 Domat, B. S, tit 1, art 2-4 ; F(!||luer, Pand. Lib. 20, tit 1, n. 7-9. 
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rity for the whole and for every part of the debt or enga^ 
menty unless it is otherwise stipulated between the parties.^ 
The payment or discharge of a part, therefore, still leaves it a 
{f^rfect pledge for the residue of the debt engagement* ,Ifh 
dividua est pi^noris causa^^^ the language of the civilians.^ 

§ 302. «A.s to the persons by whom, and between whpm, 
the contract may be made, a few words will sujBice. Alkper^ 
sons, having a general capacity to contract, may enter into 
tills engagement. But persons under disabilities are affected 
by the like incafSacity in this, as in other cases of contract.^ 
Married women, idiots, lunatics, and persons non compotes 
from ago, debility, or otherwise, are wholly unable to make a 
valid pledge, or, indeed, to receive one. But, in respect to 
minors, it may be otherwise ; for their contracts are generally 
not void, but voidable only, and arc to be avoided only at their 
own election.^ 

§ 303. The next itupiiry to which the subject leads, is as 
to the rights and dutic's of the pawnee cf^^pledgee. (1) As 
to his rights. In virtue of the pawn, the pawnee a.cquires, by 
the common law, a special property in the thing,^ and is en- 
titled to the exclusive possession of it, during the time and 
for the objects for which it is pledged. If the owner should 
wrongfully repossess liiinself of the pawn, the pawnee may 
maintain a suit for the restitution of the thing itself, or for 
damages,, at his election.^ If it should be taken from his 


^ Fothicr, do Nantisscnicnt, n. 40 ; Cude Civil of France, art 2082, 2083 ; 
Code of Louisiana of 1823, art. 3130, 31.31. - * 

' rpthier, do Nantissemont. n. 43, 4G; AylifTc, Fand. B. 4, tit. 18, p. 533; 
1 Domat, B. 3, tit 1, § 1, art 18 ; Fothicr, Fand. Lib. 20, tit 6, n. 1, 2 ; Code 
of Louisiana of 1825, art. 3130, 3131. 

J Sco Ante, § 50, 1G2, 229 ; Fost, § 380. 

’* Sec Tucker r. Moreland, 10 Feters, R. 58 ; Keane v. Boycott, 2 H. Black. 
.515 ; 2 Kent, Comm. Lcct 31, p. 234 to 237, 4th edit 

* 2 Black. Comm. 396 ; Jones *on Bailm. 80; Cortelyou v, Lansing, 2 Cain. 
Cas. in Err. 202 ; Garlick r. James, 12 Johns. B. 146 ; Mores v. Conham, Owen, 
R. 123, 124 ; BatcliflT v. Davis, 1 Bulst K. 29 ; s. c. Yelv. B. 178 ; Cio. Jac. 244 ; 
Coggs r. Bernard, 2 Ld. Baym. 909, 916 ; Bac. J(bridg. BaUment^ B.; 1 Dane, 
Abridg. ch. 17, art 4,*§ 1, 6 ; 2 Kent, Comm. Lect 40,* p. 578, 585, 4th edit; 
1 Bell, Comm. § 200, 4th. edit; 2 Bell, Comm. § 701, 4th edit; Whitaker v. 
Snlnner, 20 Fick. 399, 40(| ; Jones v. Baldwin, 12 Pick. R. 316 ; Fost, § 380. - 

* GibMB V. Boyd,*l Kerr (New Brunswick); R. 150. 
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poftseasion by a stranger, he may sue the stranger in the like . 
ihanner.^ And in d'suit for damages, the pawnee may recover 
against a stranger the full value of the thing, although it is 
pledged to him for less, as he will be answerable over to thb 
owner for the excess.® 

§ 304. If there arc any subsequent accessorial engagements, ‘ 
which are intended by the parties, either tacitly or expressly, to 
be attached to the pledge, the pledgee has a title and right of 
possession, coextensive with the new engagements.® But the 
mere existence of a former debt duc#to the pledgee does not 
authorize him to detain the pledge for tliat debt, when it has 
been put into his hands for anotlier debt or con|raet, unless 
there is some just presumption tliat sueh was the intention of 
the parties.^ Tlie like* riili‘ appli(\s to a snbse(|ueiit debt or 
loan contracted by the pIc*dgor; for in such a case, the new 
debt or loan will not be dt*enu‘tl to attach to Ihe pledge, so that 
the pledgee may retain the same therefor, unless, from all the 
circumstances, thw is just ground of presumption, that the 
new debt or loan was made* upon tin* erc»dit of the pledge, and 
was so understood by the parties.® 'Fhe rule, in all these cases, 
strictly applies, that the particular contract is to govern the 
rights of the parties. Modus et convenlio vincunt legem. 


^ 2 Saund. B. 47, Williams’s note; Woodruff o, Halsey, 8 Piek. B. .333; 2 
Kent, Comm. Leot. 40, p. .385, llli ctlit; Story on Agency, § 367 to 370; Gib- 
son V. Boyd, 1 Kerr, 1 50. 

** Lyle V. Barker, 5 Binn. B. 457 ; llarkcr v. Dement, 9 Gill, 7 ; Benjamin 
V. Stremple, 13 Illinou, 466. 

• Demandray r. Metcalf, Prec. Cli. 419; b. c. 2 Vern. B. 691; 2 Story on 
Eq. Jurisp. § 1034. 

4 Jarvis v. Rogers, 15 Mass. B. 389, 397, 414 ; Green v. Fanner, 4 Burr. 
2214 ; Walker v. Birch, 6 Tern B. 258 ; Busliforth v- lladficld, 7 East, R. 224 ; 
Allen V. Megguire, 15 Mass. B. 490 ; 2 Kent, Comm. Lect. 40, p. 584, 585, 4th 
edit; Demandray v. Metcalf, Free. Ch. 419 ; s. c. 2 Vcrn.’B. 691 Story on 
Eq. Jurisp. § 1084. 

* 2 Kent, Comm. Lect. 40, p. 584, 4th edit ; 4 Kent, Comm. Loot 58, p. 175, 

4th edit; 2 Story on Eq. Jurisp. § 1010, 1034 ; Jarvis t‘.*Roger8, 15 Mius. B. 
889, 897, 414 ; Gilliat v. Lynch, 2Ceigh, R. 493 ; Demandray v. Metcalf, Preo. 
Ch. 419 ; lEi. c. 2 Vern. 691 ; Ex parte Ockenden, 1 Atk. R. 236 ; Jones o. 
Smith, 2 jr. 872 ; Vandmee v. WilUs, 8 Bro. CL B. 21* But see Adams 
V. dazton, 6 Yes. 226. \ 
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. * 
§ 805. The rule of the Roman law is generally supposed, to 

be different, and to justify the pawnee in insisting upon being 
paid all the debts due to him, whether those debts are secured 
by the pledge or not, before he is called upon to deliver it up. 
Si in possessUme fueris constUuluSj nisi ea quoque pecunia tilri 
a debilore reddatur offeratur^ qum sine pignore debetwr^ earn 
restituere^ propter exceptionem doli mali^ nmi cogeris. Jure 
enitn contendis^ debilore earn bolam pecuniarily cujus nomine pig- 
nora ohligaverunty offercnlesy audiri non oportere] nisi pro illd 
etiam satisfeccrinty quam mtiluam simpliciter acceperunt^ This, 
however, is at most buf a general rule, founded in the pre- 
sumed inlention of tin* parties; for if the parties otherwise 
agree, tlieir*own stipulation will prevail.^ Si in sortem dim- 
taxaty vel in usuras obstriclum est pignnsy ro soluto propter quod 
obligatum esly locum habit pi^nerafttia.^ So that, after all, it 
may, perhaps, be doubtful, wh(‘ther the rule of the Roman law 
Was inteiidccl to apply to any ea^'s except tfcohe in which there 
was a natural unification ot primd facie presumption, that the 
subsequent debts should, bj (hq consent of the parties, be 
^tacked to the preceding.^ Pothier, howe\er, de(»ms the Roman 
law clear on this point of retainer for other debts, independ- 
ent of any bueh coiibent, and that it N a just right, resulting 
to the pledgee by mere operation of law, whenever no stipula- 
tion exists to the contrary/' And In* states the French law to 
concur with the Roman law in all such cases, where the claim 
is certain, and docs not sound merely in unliciuidated damages,® 
By the IScottish law, if the precise limits of the security, and the 
special appropriation to a particular d(*bt, are liot establisheVl 
by the clearest evidence, the pledge will be deemed an eflectual 
security for all debts.^ 


‘ Cod. Lib. 8, tit. 27 ; Pothior, do Nantis^ement, n 47. 

' rothiar,ide Naatissemunt, n. 17 ; 2 Story on £q. Jurisp. § 1084, 1085. 

* Dig. Lik 13, tit 7, 1. 11, § 3 ; 2 Kent, Comni. Lect. 40, p. 584, 4th edit 

* Jarvis v. Rogers, 15 Has'*. R. 389, 397, 407, 415; Cod. Lib. 8, tit. 27; 

Wood, Civ. Law, 222; 2 Kent, Comm. Lecf. 40, p. 584, 4th edit; 2 Stoiy tm 
£q. Jurisp. § 1010 and note. ^ 

« * Pothior, de Nantissement, n. 47 ; Code Chil of France, art. 2082. 

* Pothier, do Nantissement, n. 47. 

* 1 Bell, Comm. § 007, 4th edit; 2#Bell, Coinm.§ 702, 4ih edit; ^ BsU# 
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^ § 306. The "pledge applies, not only to the debt 'or other 
.fngPgemenl^ but also to the interest, and all tlie incidental 
.charges and expenses due thereon. If, for instance, a pledgO 
is for a debt, it covers the interest upon the debt. If interest 
is expressly stipulated for, it follows from the presumed inten- 
tion of the parties, that the pledge is to Vover both principal 
and interest. If interest is not stipulated for, and yet is duo 
mord^ because of the unjust delay of the j>l(*dgor, to pay the 
debt when he ought, that also in c‘(|uity is required to he paid, 
as well as the principal, b(‘fore a redemption of the pledge is 
allowed;^ for h<Te the rule of tin* Roman law justly applies; 
Minus soivif, qui tardius solvit; uam et fn/iporv minus sotvitur? 

§ 306 a. In r(*gard to the (*\pi*iises which have been ineurred 
by the pledgee about the pledg<*, \\ e are to «*onsidc*r whether 
they arc necessary and proper for its piote(*tion and preservation, 
or are merely useful. If the former, tlic*n tJie pl(*dgor is bonnd 
to reimburse them to the pledgee; if tin* Itltter, th(*ii he is not 
bound to reimburse them, unless meurrf*(l by bis own expressed 
or implied authority.*^ In the Homan and forc*ign law, the 
pledgee will, howc*ver, be c*n1ith*d to r(*imi)iirs(»im*nt for them, 
if they were moderate, and it should be deemed equitable by 
the proper judge to allow thcni.^ Even if the pledge should 
perish, the pledgee will be entitled to be rc*paid his necessary 
expenses.^ By the law of ijouisiaiia, the dglitor is bound to 
pay to the crcditftr all flic useful and m*cessary expenses, which 
the latter has made for the preservation of the pledge.® The 
French Code is to the same <»frect.7 


Comm. p. 684, 5th edit.; 2 Roll, (*omni. p 22, 5ih edit.; Bell, Illustr. of Law 
* of Scotland, § 13G1, cd. 1838; Cod. Lib 8, tit. 1 1, 1, C 

* Pothier, Fand. Lib. 13, lit 7, n. 5, and note (2), Ibid. ; Dig. Lib. 13, tit. 7, 

1 . 11 , § 8 . 

* Pothier, Traite de I'Usure, n. 117 ; Dig Lib. 50, tit 16, 1. 12, § 1. 

» Post, § ?57, 358. , 

* 1 Domat, B. 3, tit 1, § 3, art. 4, 19, 20 > Dig. l.ib. 13, tit 7, 1. 8, § 5^; Id. 

L 25; Dig. Lib. 20, tit 4, 1. 18; A}hflre, Pand. B. 4, tit 18, p.^531, 532, 537; 
1 Dane, Abridg. ch. 17, art 4; 2 Kent, Comm. 'I^ct 40, p. 583, 4th ^t; 
Pothier, de Nantbsement, n. 60, 61 ; Post, § 858. • 

* Pothier, de Nantissement, n. 60, 61 ; Dig. Lib. 13, tit 7, 1. 8. 

* Code of Louisiana of 1825, art. 3139. 

* Code Civil of France, art. 2080. * 
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, § 307. In the Boman lav, it should seetn that the ffltdge^ 

has not any property in the thing; but he has a mere right of 
retention or detainer. Pigms^ manente proprieiate dehiiMis^ 
solam^possessionem* lr<mfert ad credit&rem;^ or, as we should * 
say, the pawnee has a mere lien, and no property. Strictly 
speaking, at the common law, a mere lien may be constituted 
without either a^jus in rq, or a jus ad rem? although for the 
most part it is accompanied by a special property. In the la^ 
of Scotland, a jdedge confers what is called a real right (that * 
is, a right in the thing), ^ but it is not attended with any other 
effect, than the power to retain the pledge, and to apply to the 
'proper judicial authority for a warrant to have it sold for the 
debt or other engagenuMit.^ This also seems to be the Taw of 
France, as Well as of other coiitiiieiital nations.® 

§ 308. Another right resulting, by the common law, from 
the contract of pledge, is the right to sell the pledge, when 
there has been a default in the pledgor in complying with his 
engagement.® Such a right does not dewest the general prop- 
erty of the pawnor, but still leaves ip him (as we shall pres- 
ently see), a tight of redemption." But if ihe pledge is not 
redeemed within the slipuliited time*, by a due performance of 
the contract for which it is a security, the pa\vnee has then a 
right to recpilre a sale to he made thereof, in order to have his 
debt or indemnity.® If there is no stipulated time for the pay- 
ment of the debt, but the pledge is for an indefinite period, the 
pawnee has a right, upon re(|uest, to insist upon a prompt ful- 
filment of the engag(*inent; and if the pawnor neglects or 
refuses to comply, the pawne*' may, upon due demand and 
notice to the pawnor, require the pawn to be sold.® 


’ Dig. Lib. 18, tit 7, 1. 35, § 1 ; Pothier, Panel. Lib. 20, tit 1, xi. 26 ; Fotbier, 
do Nantisscmoiit, n. 22 ; Code of Louisiana of 1825, art ^183. 

* Braco v, Duoliv^s of ^larlborougli, 2 P. Williani<«, 491. 

* 1 Bell, Comm. § 200, 4th edit ; 1 Bell. Comm y. 210, 258, 5th edit. 

* 2 Bell, Comm. § 701, 4th edit; Id. 20-22, 5th edit 

* Pothier, de Naiiti^emcnt, n 22. 

* 2 Kont, Comm. Loct 40, p. 581, 582, 4th edit ; Post, § 310*^ 

» Post, § 810., 

* 2 Kent, Comm. Lect 40, p. 581. 582, 4th edit; Post, § 310. 

* 2 Kent, Comm. Lect 40, p. 581,532, 4th edit; Post, § 810; 2 Story on 
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- i 309, ' By the Roman law a right of sale was given, to the 
'same effect as in tlie common law.^ If a right to 8ell consti- 
tuted^ a part of the contract, it. was, of course, obligd,tory. If 
' no such rig}it was provided for in the contract, and a sale was 
not prohibited, it might be made; and even if prohibited, the 
pledgee might, after regular notice and proceedings against the 
pledgor, have a right to sell upon his default of . payment.* 
The sale might be by a judicial order of sale, or by the act of 
the party, after due notice to the ov^ner; and in either case, if 
the sale was don^t Jide, it passed the tiile conijtletcly to the pur- 
chaser.* Justinian, however, directed, that if any mode of 
selling was prescribed by the parties, that should ^bc f()llo\^d; 
and that, in the abs(?ncc of any such stipuiatl^)n, the pawnee 
might sell, after two years from Ihe proper notice io^thc party, 
or from a judicial sciitcnicc, and not before* The modern 
nations of Continental Ihiropc^, and others using the civil law, 
seem gcherally to have adopted the rule’ of recpiiriiig a judicial 
sale.® The Co(le of Louisiana has adopted the like rule.® 

§ 310. The common law of Kugland existing in the time of 
Glanville seems to have reejnired a jndieial pr(»ces.s to justify 
the sale, or at least to destroy tli'e right of redemption.* But 
the law as at present established lesives an election to the 


£q. Jarispf§ 1031 to 1033; Brownell r. Hawkinn, 4 Barbouf, Supreme Ct. 
(N. Y.), It. 491 ; Wilson v. Little, 2 Comstock (N. Yl), 11. 443. 

* Pothier, Patid. Lib. 20, tit. 5, n. 1-3, 18, 19. 

* * Pothjer, Pand. Lib. 2(^ tit. 3, ii. 1-3, 18, 19 ; 1 Doinat, B. S, tit. 1, § 8, art. 

10; AylilTe, Pand. B. 4, tit. 18, p. 533. 

* 2 Story on Eq. Jurisp. § 1008, 1009. 

^.Pothier, Pand. Lib. 20, lit. 4, n. 18, 19; Cod. Lib. 8, tit. 34,1. 8, § 1 ; 
Heinccc. Pand. P. 4, Lib. 20, tit. 5, § 37, 38, 39, 42; 1 Domat, B. 8, tit 1, § 3, 
f£rt 9, 10; Ayliffe, Band. B. 4, tit. 18, p. 532. 

* Pothier, do Nantissement, n. 24, 25; Code Civil of France, art. 2078; 
Code of Louisiana of 1825, art. 3132 ^Ersk. Inst. B. 3, tit. 1, § 83; 2 Kent, 
Comm. Lcct. 40, p. 581, 582, *4111 edit ; 1 Domat, B. 3, tit 1, § 3, art 1, 2 ; 
Ersk. Inst. B. 3, tit 1, $ 33 ; 2 Bell, Comm. § 701, 4th edit; Id. p. 20, 21, 22, 
5th edit 

* Code of Louisiana of 1825, art 31, 32; Rasch v. Ills Creditors, 1 Loaiia- 
. ana Ann. Bep. 81. 

* Glanville, Lib. lO, ch. 1, 6; 1 Becvcs*s Hist of Law, 161, 162; 2 Bell, 
HSomin. § 701, 4th edit ; Id. p. 20>22,*jth edit ; Post, § 346. 

22 * 
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pawnee. He may filo a bill in equit^' against the pawhbf foA 
a foreclosure and sale ; or he may proceed to sell ex mero mdiu% 
upon giving due notice of his intention to the pledgosi^ In 
the latter case, if the sale is bond fide and reasonably made, it 
will be equally as obligatory as in the first case.* [The sale 
should be at public auction and eviddnee of a local custom to 
sell at a private sale is inadmissible, as being contrary to law.^ 
The pawnee cannot become the purchaser, although the sale be 
public. He will still hold the property merely as collateral.*} 
But a judicial sale is most advisable in eases of pledges of 
large value ; as the Courts watch any other sale with uncom- 
mon jealousy and vigilance ; and any irregularity may bring its 
validity into oiiestion.* With the exception of Louisiana, 
where the civil law prevails, tlic Lnglisli rule seems generally 
adopted iA America." 


* Kemp V. Westbrook, 1 Vca. 278 ; Cortelyou v. Lansing, 2 Cain. Cas. in 

Err. 200, 202; Garlick <7. Jamos, if elolins. li IIG; VaupcU t*. Woodward, 2 
'Siandf. Ch. 11. 143; Wilson Littio, 1 Sandf. Sup. Ct. (N. Y.), K. 851; 
Patchin v. Pierce, 12 Wend. U. 01 ; Hart v. Ten E}ck, 2 Johns. Ch. B. 62, 
100; 2 Story on Eq Juiisp § 1030-J0.I.1. [[ii n*spect to notice of sale by the 
creditor, there is no dinbrenee bctivecn the ease of a pledge for a debt payable 
immediately, and one where the debt does not become payable until a future 
day ; although in the latter ease it has been contended that notice was unne- 
cessary. Stearns r. Mar&li, 4 Demo, B. 227. See albO, Wilson v. Little, 2 
Comstock (N. y.), 11. 413.] * • 

* Potlionier v. Dawson, 1 Holt, N.P. B. 3S.’> ; 2 Bell, Comm.§ 703, 4th' edit; 
2 Bell, Comm. 20, 22, 5tfi edit.; 2 Story on Eq Jurisp. § 1032, 1038; Tucker 
V. Wilson, 1 r. Wms. 261 ; s. c. 1 Bio. Pari. Ca**. 494 ; s.c. 5 Bro. Pari. Cas. 
193, Toinlins’s edit; Lockwood r. Ewer, 9 hlod. 2?8; ». c. 2 Atk. 903; Cor- 
telyou r. Lansing, 2 Cain. Err. 200 ; 2 Kent, Comm. Lect 40, p. 581 , 582, 4th 
edit; Bobinson v. Hurley, 11 Iowa, B. 410; Oarlick r. James,* 12 Johns. R. 
146; Kemp v. Westbrook, 1 Ve^*. 278. There doc.s not seem 'to be any die* 
tinetion, as to the right to sell, between the case of a pledge and that of a 
mortgage of chattels. Ibid.; 2 Story on Eq Jurisp. § 1080 to 1035; H^u. 
Ten Eyck, 2 Johns. Ch. B. 62, 100; Patchin v. Pierce, 12 Wend. b. 61. 

* Rankin v. McCullough, 12 barbouf, 103 ; Wheeler v. Newbould^ 16 N. Y. 
B. 892 ; Dyckers v. Allen, 7 Hill, 497. 

« Wheeler u. Newbould, 16 N. Y. R. 392. 

* Middlesex Bank v. hliiiot, i Met 825. 

* 4S Kent, Comm. Lect. 40, p. 581, 582, 4th edit; Demandray v. Metcalf 
Free. Ch. 419; s. c. Gilb. Eq. R. 104 ; Kemp v. Westbrook, 1 Ves. 278; Van- 
derzee t>. Willis, 8 Bro. Ch. R. 21 ; Hart^?. Ten Eyck, 2 Johna Ch. R. 62, 10^ 

2* Kent, Comm. LOct 40, p. 581, 5b2, 4th edit ; Cortelyoa v. l^pmaLog, 2 
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§ 311. The case of pawns seems in this respect distinguish* 
able from the ordinary case of liens j for a men* uglit of lieu 
is not understood to carry with it any gtutial right of sale tO 
secure an indemnity. The foundation ol the distinction •rests 
in this, that the contract of pledge can us an itnplu atioii that 
the security shall be nicVflc c flcctiial to discharge the obligation 
but in the case of a lien, nothing is supposed to be gi%( n but a 
nght of retention or detainer, unless under <^peeidl (iicuin- 
stances.^ 


Cam, Err 200, M<Loin i A^alkti, 10 Jo1m*« K 471, Gailitk f 
12 Johns It IIG, Itait t Icii L^ck, 2 Johns Cli It 02 * 

* Gibbs, C J , in Potlionici i l>iws<iii l P R 88< 

* 2 Ibll, Comm § 701, 771, ith fdil 2 Ikll toinni p 20 22, Id p O') 06, 

5th edit, Story g|i A^oiu^ ^ 1<1 INilhonui i Diwson Unit's Rip OS'), 
[Doaiie I Itussill, 3 ls2 Shiw C J thin* mid In (ht cist ol 

Pothonui V DoKson, Holt, \ P is I bihtv Chut Justici Gibbs In si)s 

* UndoubU dl} *is a genet il pi oposition 1 1 i^lit of lu n gives no i ight to si 11 the 
goodb Hut when good*) lu deposited b} n iv of sum it v to indimnif) a party 
against a loan oi money it is luou ih m i ))li Igi ’ He plai ( s it on tin ground 
of an implied authoiit), uisiug it mi tlu nit tin of tin trinsution tbit the 
pledgee, alter due iiotiic, shill have tin powci to sell the goods uid teimburso 
bimsdf 'I he lattei point lus bun held in this and olbei Anuiiiaii states 
Parker v Brinkci 22 Piek 40 Hut t len ]}(k, 2 Johns eh 100, Tho 
case in Holt, in whu h it was 1 iid down is tlu gi lu ral rule that a hen gives no 
right ol sale, was a ni^t puu^ < ise , but 4 was sf iti d b} a veiy i niitic nt judge, 
as a rule well cstablibhed and li !•> been iiti d nith ippiob ition smci lu Jones 
V Pcarlc, 1 Stra 557, it was held tint e\upt bj the eiistom^oi bondoji, an 
innkeeper had no light to sill hoi sc s on whu h lu had i Inn lor the ir kc oping 
bo it IS stated by Mi Jubticc Hulkr lu lus < i li bi ited judgment in Lu kbariow 
a. Mason, repotted in a note to 6 Last 21 Hiving deseiilied a lien to be a 
qualified right wlueh, in given oases, miv be cxtreised over the property of 
another, and illustrating the distiiietioii between the owner of property, and 
one having a lion on it, he savs, that the formvi niay sell oi dispose of the 
goods as he pleases, * but he whu has a k|n onlj onr goods has no light so to 
do, he can only retain them till the origiml price be paid ’ lliisis nojuS- 
cial decision , but^t is a statement of what the law was understood to be hy a 
judge of great authority, and stated as a point so elc irly settled and understood 
that it was used by way of illustration of a principle less clear But even in 
case of a pledge, as secunty^r a debt, the property is not devested , the gen- 
eral property remaina in the pledgor , it is a lie n with a power of sale super- 
added , but, till the nghtful execution of the power, the gencial property is not 
devested. Walter o. Smith, 5 B. & ^id 439. These general doctrines are well 
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' §312. But it may be asked what are the frights of the . 
pledgee when the pledge is sold, and there are various claims 
upon the fund produced by the sale ? This subject ih treated 
at large in the Roman law ; and a few of the leading distinc- 
tions will be here averted to.^ In the first place, "those credi- 
tors who hav,e what arc called privileged debts in the Roman 
law, tha^is to say, debts in respect to which a lien or right 
of preference exists on the property, enjoy a priority of pay- 
ment, and ara to be paid before the pawnee ; and privileged 
creditbrs of C(]ual rank and degree are to take pari passu. In 
the next place, those creditors who, as {nortgagees of pawnees, 
have a specific title to the thing, tak^ according to the priority 
in point of time of their respective titles, unless some peculiar 
circiifnstniices intcrveiHi to vary the rule. Qui prior est tem^ , 
pore potior est jure? In the next place*, if the pledge is for 
the joint benefit of Rt*veral creditors, each of’tliem is entitled 
to share equally with the others according to his* debt. But if 
the thing is pledged s(*verally to two creditors, without any 
communication with each othc*r, and one of them has obtained 
the possessiem, he is entitled to a preference, according to ■ 
the 'maxims, In pari causd possessor potior haberi dehet;^ In 
cequali jure melior est conditio possidentis. In the case of a 
sale of a pledge, these rules are constantly observed in the dis- 
tribution of tin* fund ; so that every creditor who possesses a 


stated, and the authorities reviewed in Cortclyou i\ Lansing, 2 Caines’ Cas. 200. 
We think the rule is generally stated by the text writers, that a party having 
a lien only, without a power of sale superadded by agreement, cannot lawfully 
sell the chattel for his reimbursement. It is so stated in 1 Chit Gen. Tract. 
492 ; nnd he advises <*arricr8 and others, entitled to a lien, to obtain an express 
, stipMlation for power of sale in case the lien is not satisfied. 2 Kent, Comm. 
(6th od.), 642 ; Cross onCiicn, 47 jAVoolrych on Com. and Merc. Law, 287% 
T(e language of the learned Amermn commentator, in summing up his article 
on lien, is this : ' 1 will conclude with observing that a lien is, in many cases, 
like a distress at common law, and gives the party detaining the chattel the right 
to bold it as a pledge or security for the debt, but not to sell it.’ ”] 

> See 1 Domat, B. 8, tit. 1, § 5, per tot.; Fotbihr, de Nantiqsement/ n# i6 y 
Fothier, Pand. Lib. 20, tit 4, per tot. 

' Pothier, Pand. Lib. 20, tit 4, § 1. 

* Dig. Lib. 50, tit 17, k 128. 
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, avperior righ^or privilege will be entitled to maintein it, wd 
ip receive a full compensation from the fund, before the creditor 
Who holds under a mere contract of pledge from the debtor.^ 
In the next place, if the thing is pledged to one and the same 
creditor for several debts, and the pledge, when sold, is not ' 
sufficient to pay all the debts, the money arising from the sale 
is to be applied proportionally to all the debts, to extinguish 
the same pro tanio? 

- § 313. Few cases have arisen upon tljis subject in the com* 
moil law ; and it would be unsafe to wholly ii)tbii the civil 
law, as furnishing safe analogies for our • guidance. 'In the 
absence, however, of any authority, tin* civilians may assist 
our inquiries ; and for this purpose, Domat, in* an especial 
manner, may be consulted with advjintage.^ It has been de- 
cided, that a person who held a mortgage as seeurity for a 
dAt due to himself, and for anoth# debt due to a third person, 
and ^ho had agreed to sell tlicj prt)p(‘rty whenever he could 
realize a sijLtu dqual to both debts, and to apply thi* proceeds to 
the payment of the debt of the third person, was (aititlcd, if 
the proceeds were insuiricieiit to satisfy both debts, to satisfy 
his own debt first, and to apply tln^ surplus only to the other 
debt.^ The case s(*ems to have turned upon the construction 
of the peculiar language of the agreement in that ease. But 
the Court said, that, as tln^re was no stijnilated appropriation 
in case the proceeds sliould full short of both debts, the party 
holding the pledge was <*nlitled to satisfy his own demand first, ' 
and to pay over the surplus only to the other party. This i^eems 
to follow out the rule of the I{.oman law, which, in a like case, 


^ 1 Domat, B. 3, tit 1, § 5, per tot; 1 Domat, B. 8. tit 1, § 1, art 18, 14 ; 
Id. S 8, art 8 ; Heincc. Pand/P. 4, Lib. 20, lit 4, S 81 to 36 ; AylitTe, Ptod. 
B. 4, tit 18, p. 629 ; Pothier, Panel. Lib. ^ tit. 4, lA* tot ^ 

* Herkimer Manuf. & llycl. Co. v« Sifflill, 21 Wend. K. 273 ; Blackatone 
Bank v. Hill, 10 Pick. B. 129, 1,31 ; Domat, B. 4, tit 1, § 4, art 7 ;*Id. B. 8, 
tit 1, § 8, art 16. 

* Pothier, de Nantinement, n. 26; lleinecc. Pand. 4, Lib. 20, lit 4, f 86; 
Pig. Lib. 20, tit 1, 1. 10; AyliflTc, Pand. B. 4, tit 18, p. 624 ; 1 Domat, B. 8, 
Ut 1, § 1, art 14 Wood, Civ. Law, 221 ; 1 Domat, B. 3, tit 1; § 6, per tot.; 
Pothier, Pand. Lib. 20, tit 4, per tot 

* Marshall v. Bryant, 12 Mass. R«821. 
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considers the possession 'as entitling the party tcffa preferenoie.^ 

In pari camd possessor potior haberi dehet^ * * 

§ 314. If several things are pledged, each is. deemed liable' 
for the whole debt or other engagement.^ And the pledgee may* 
probeed to sell them from time to time, until the* debt or other 
claim is completely discharged.^ If one thing perishes by 
accident or casualty without his default, he has a right over all 
the residue for his whole debt or other duty.® The pledgee 
may also sell, not oiil^he things pledged, but all their incr^ 
ments.® But when otm he has obtained an entire satisfaction, 
he can proceed no further ; and if there is any surplus, it be- 
longs to the pledgor.^ If the things pledged are insufficient to 
pay the whole debt or other duty, the surplus constitutes a per- 
sonal charge on the debtoi, or other contracting party, and may 
be recovered accordingly.** And the plc»dgee may release one 
of the things pawned withAit afiecting any of his rights oWr 
the otherjj.® ' • 

§ 313. The possession of the pawn does not suspend the 
right of the pawnee to proceed personally against the pawnor 
for bis whole debt or other engagement, without selling the ‘ 
pawn [although the pawn has by the d(*lay become worthless],^® 
fop it is only a collateral security.^* [ And he may attach the • 


» 1 Domat, B. 3, tit. 1, § 1, art. 14 ; Dig. Lib. 20, tit. 1, 1. 10; Dig. Lib. 60 ; 
tit 17, 1. 128 ; Tothier, l»and. Lib. 20, tit. 4, § 20, 31. 

' Dig. Lib. 60, tit. 17, 1. 128 ; Ante, § 312. 

* Potior, tie NantiMsemont, n. 43, 41, 46; Code Civil of France, art 2082,' 
2083 ; Code of Louisiana, art 3130, 3131. 

* Ibid. 

' 1 Domat, B. 3, tk. 1, § 1, art 18, § 3, n. 12; UatclilF* r. Davis, Yelv. 178; 
Bac. Abridg. Bai/meii/, B. ; Anoii. 2 Salk. R. 622 ; Fothier, de Nantisdoment, 
n. 43. 

* Code of Louisiana, arHsi 36. 

* 1 Domat, B. 3, tit 1, § 1, art 29, § 3, art 12; Bac. Abridg. Bailment, B.; . 
Stevens t>. Bell, SiAlass. K. 339. 

* 1 Domat, B. 3, tit 1, § 1, art 31 ; Tooke r. Hartley, 2 Brown, Cli. R. 126 ; 
South* Sea Company v. Duncomb, 2 Sir. 919. 

* 1 Domat, B. 3, tit 1, $ 3, art. 13, 14. 

^ Granite Bank v. Richardson, 7 Met 407 ; Word v. Morgan, 5 Sneed, 79. 
South Sea Company r. Duncomb, 2 Str. 919 ; Bac. Abridg. BaUmentf 
B.; Anon., 12 Mod. 664 f 1 Dane,* Abri4<?. Art. 4^ § 9. See Post, 

S 866 ; Elder v. Rouse, 16 Wend. R. 219; Langdon v. Buel, 9 Wend. R. 80, 
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' ^®^y. I^perty (pledged to secinre the debt.’] If the fit 

consequence- of any default or conversicffi of the pawnee, 
by an action, recovered the value of the pawn, still the -debt 
remains, and is recoverable, unless in such prior action it has 
been deducted-^ It^seems, that by tbt common law the pawnee,^ 
in such an action brouglit for the tort, has a right to have the 
amount of his debt recouped in the damages.^ 

§ 316. By the Roman law the pawnee could not be forced 
to commence a personal suit against the debtor ; but he might 
rely upon the security of his pledge. Creditor dd petitianem 
debiti urgerijurc minime potesL^ Nor did. it make any difTer- 
ence in this respect that tlic pawnee^, had omitted to sell tho 
pledge. The language, of the? (^ode is, Pcrsecvtione piffnoris 
omissa^ debUores actione personaii vonvvnire creditor urgeri non 
p^st? The common law has adopted the same doctrine. 

In speaking of sales by llu; ]>ledgtM?, it has beep 
assumed, that there is no special agr(M*ment between the partios, 
as to the time or mode of sale, nor any stipulation wholly inter- 
dicting any sale. If any sqch agreenu^nt exists, it niust ordi- 
narily regulate the rights of both parties ; and neither of them 
will be allowed to depart from it with impunity.® Even where 
there was an express prohibitian of sale in the terms of the 
contract, the Roman law (as we have s(?en^) authorised tho 
pledgee to demand his debt, and, upon the |>ledgor’s refusal to 
pay it, enabled him to obtain a judicial decree for a sale ; for it, 
was said, that otherwise the plc?dge might be useless.^ The 
cominon law docs not appear to have made any dirqct provision 


88; Case v. Boughton, 11 Wend. 11. 106; Cleverly v. Brackett, 8. Mass. R. 
150; Opekwith v. Sibley, 11 Pick. R. 482, 484 ^ Townsend v. Newell, 14 Pick?- 
R. 882; Whitaker v. Sumner, 20 Pick. R. 399, 406. » 

^ Buck V. Ingersoll, 11 Met. 226 ; Arendale v. Moi^an, 5 Sneed, 704. 

.■ Ratcliff V. D&vis, Yelv. 179; Bac. Abridg. Bailment, B. 

* Jarvis v. Rogers, 15 Mass. R. 389. See AVard v. FeUers, 8 Mich. 288. 

* Cod. Lib. 8, tit 14, 1. 20. 

* Fothior, Pand. Lib. 20, tit 6, § 2, L 6 ;' Cod. Lib. 8, tit 14, 1. 24. « i: 

* Stevens V. Bclf, 6 Mass. R. 339L 

VAnte,§809'. • ^ 

*,1 Doma^ B. 3, tit 1, § 8, art 10; Ayliffe) Pand. B. 4, tit 18, p. .538; Po- 
ll^, Faad. Lib 20, tit 5, n. 1, 2. ^ 
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’in Btich twMite. How far a court of equi^ might intetfm to 
* gi^ant redtesB, it iB not perhaps easy to say* especially if the 
pledge should be perishable.^ 

^ 318. But the right of the pledgee is strictly confined to a 
sale ; for he cannot appr§^)riate the proper^ to himself upon 
the default of the pledgor ; nor can he so appropriate it (as we 
shall hereafter sec) by any agreement with the pledgor, that 
upon such default it hhall be iTtedeemable •, foT such an engage- 
ment is ropudiatod by the common law and the Roman law, as 
unconscionable and against public policy.^ 

§ 319. Ill respe^ to sales, also, there is this salutary re- 
straint upon, the pawnee to secure his fidelity and good faith, 
that he can never become a purchaser at the sale.® This rule 
will be found recognized c^qually in the common law and the 
Roman law.^ Indeed, it is founded upon a principle still nMp 
broadly cnfdrced in equity jurisprudence, that where a flcluemy 
relation exists between parties, the agent shall never be permit- 
ted to obtain a personal benefit to himself, by any act done or 
purchase made, which may pn'jucMee the right or interests of 
his^prhieipal, or may involve him in a conflict of duties and 
interests.® 

§ 820. ’Where there is iio^ contract on the part of the 
pledgee requiring him to flic pledge, it has been said, that 
at the common law he is not compellable so to do; but he 
may retain the pledge, until the diM’hnrgc of his debt or other 
contract. This doctrine is true with reference tb the case in 
which it was used ; for the point there was, whether another 
creditor, by a foreign attachniLiit or execution could compel 
the pledgee to sell ; and it was very properly held that he 
\souId not.® But a court of equity might, in a fit case,^inter- 


^ See 2 Story on £q. Jurisp. § 1030 to 1036. 

* 1 Domat, B. 3, tit. 1, § 8, art. 11 ; Post, § 345 ; Fothier, de* Nantissement, 
n. 18 ; 2 Story on £q. Jurisp. § 1008, 1009, 1019, 1031 ; Garlick v. James, 
12 Johns. R. 146. 

' Middlesex Bank v. Minot, 4 Mete. 325. 

* Aylifibi Pand. B.bl, tit 18, p. 534 ; God. Lib. 8, tit 28, L lOi 

* 1 Story on £q. Jurisp. § 808 to 323. 

* Badlam v. Tucker, 1 Pick. 389, 400. - 
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feie ih favor of the pledgor, and compel a sale, if itivas clear 
that the property would produce more than buflicient to 8a|[sfy 
the debt, or if it was of a perishable nature.^ ’ The Roman 
law authorized the pledgor to insist upon a compulsive sale 
against the pledgee in many cases, if not universally, although 
it is admitted that it might be dealing out to tlie latter a hard 
measure of justice. Invitum enim ervdiiorem cogi remlcre^ satis 
inhumanum The law of Louisiana lias recoginzed the 

same right.^ 

§ 221. Where the pledge is a negotiable security (such as 
a negotiable note), the jiledgec* has a right to recover and re- 
ceive the money due then^on, and to sue for Jt in his own 
name. But he has no right (nnh'ss perhajis in a very ex- 
treme case) to coinproniise wilh the parties to the security for 
a less sum than the sum diit^ on the security ; and if he does, 
he will be coinp('II(‘d to a(*(ount to the pledgor for the full 
value.* [And it has J}ecii held tiuit a phulgee of such paper 
has no right, in the aliNeiiee of a spi»ci{il powCr, to sell the 
pledge, but is bound to collect it and apply the jiroeeeds to his 
own debt.’] 

§ 322, 111 the next place*, as to the right of tlie pl(*dgec to 
alienate the property. It is very eeitaih, that, at the coiritnon 
law, he cannot alienate the propf*rty al)solute»ly, nor beyond tlie 
title actualLy«possi*sscd 1)^ him, nnh‘'^s in s])e(*ial cases.® But 
if the pledge is of im*re euru*iil coin, or of a negotiable Security, 
capable in its own nature of passing by delivery, there, if the 
pledgee sells it to a bufut Jtde purchaser without notice, the lat- 
ter acquires an absolute* property in tin* pl(*dge.7 For, in a 

' Sec 2 Story on Eq. JurTsp. § 1031, 10;J2, 10‘J3 ; Kemp v. Westbrook, 1 Vcs. 
R. 278. 

■ Pothier, Fand. Lib. 20, tit. 5, n. IG ; Dig. Lib. IS, tit. 7, L 6. 

* Williams v. Schr. St. Stephens, H Mai tin, II. 21. 

* Bowman v. Wood, 15 Mass. II. 531 ; Garlick v. James, 12 Johns. R. 140 ; 
Depuy V. Clark, 12 lud. R. 432. 

*• Wheeler v. Ncwbould, 16 N. II. II. 802. 

* Bemandray v. Metcalf, 2 Vern. 691 ; s. c. 1 Eep Cas. Abr. 321 ; s. c.JPrec. 
dh. 419; llartop 41 Hoare, 3 Atk. 44; Fickeiing v. Busk, 15 East, R. 38 ; 
Ayliffe, Fand. B. 4, tit 18, p. 534. Sec Bailey r. Colby, 34 N. II. R. 29. 

’ Aylifie, Fand. B. 4, tit 18, p. 534 ; Cod. Lib. 8, tit. 30, 1. 1 ; 1 Story on 
£q. Jurisp. § 434, 435 ; Stoiy on A^ncy, § 126, 127, 128, 129, 180. 

BAILM.. 23 
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coflcurrcilce of equal rights, he. who has trusted the part;^; aiid 
enabled him to impose upon another, sha}l be bound by his acts. 
Thus, if the pledge is of a certificate of stock, which may pass 
by delivery, a bond fide -purchaser, or subsequent pledgee, .may 
hold the stock agaiiist the rtjal owiier.^ 

§ 323. The like rule applies to negotiable securities.^ But 
if a negotiable note, or other security, contains on it any inti- 
mation that it belongs to another person, or that it is for his 
use or adcount, there, it is incapable of being pledged for the 
use of the holder.® And the rule, in respect to negotiable 
securities, seems confined to cases of securities which pass as 
money. For, although a bill of lading of goods is negotiable, 
yet if the consignee has a mere lien for advances, he cannot 
pledge tlicin by indorsing the bill of lading (although he may 
sell them), even if the j3awncc is ignorant that he is not the 
owner; unless, indeed, the owner should have enabled him so 
to act, by holding him out to tlie worl(^ as exclusively owner; 
for then he might be bound by the pledge.'^ 

§ 324. The pawnee may, by the common law, deliver over 
the pawn into the hands of a stranger for safe custody with- 
out consideration ; “ or he may »vll or assign all his interest in 
the pawn;® or he may convey the same interest conditionally 
by way of pawn to another person ; without in either case de- 


‘ Jarvis v. Kop;crs, 13 iMass. It. ; s. c. 15 Mass. K. 389. 

* Bowman. r. Wooil, 15 Mass. 11. .O.'M ; (larlick v. James, 12 Johns. B. 146; 

Depuy V. Clark,. 12 Ind. 11. 432 ; Collins i\ Martin, 1 Bos. & Pull. 648; Pea- 
cock t*. llhodos, 2 Doug. U. 033 ; llartop v, lloare, 3 Atk. 50; Miller v. Racc,« 
1 Burr. 452; Ante, § 236; 1 Bell, Comm. § 412, ItU edit.; 1 Bell, Comm. p. 
486, 487, 5th edit. * 

* IVcuttcl r. Barandon, 8 Taunt. K. 100 ; Sigourney v. Lloyd, 8 Bam. & 
«Cres8W. 622; s. c. 5 Bing: R. 525. 

* Newsom, v. Thornton, 6 East, R. 17 ; Martini v. Coles, 1 M. & Selw. 140; 
Shipley V, Kymer, 1 M. & Selw. 484 ; Pickering v. Busk, 15 East, li. 38 ; Que- 

.droz V. Trueman, 3 B. & Cressw. 342 ; Ante, § 29G ; Post, § 325 to 328 ; Story 
on Agency, § 93, 225 ; Sec 1 Bell, Comm. $ 412, 4th edit; 1 Bell, Comm. p. 
488 to 488, 5th edit. 

* IngcrsoU v. Van Bokkelin, 7 Cowen, R. 670. 

* Whitaker v. Sumifer, 20 Pick. 399, 405, 406 ; Fcr Jackson, J., in Jarvis 
V. Rogers, 15 Mass. R. 408 ; Macomber v, Parker, 14 Pick. BL 497; Hunt e« 
Holton, IS Pick. R. 216 ; Post, § 327, S5Q. 
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stroying or invalidating his secAirity.^ But if thdf pawrteo 
should undertake to pledge the property (pot being negotiable 
securities) for a debt beyond his own, or to make a transfer 
thereof to his own creditor, as if he were tlie absolute owner ; 
it is clear that in such a case he would be giiilly of a breach 
of trust ; and his creditor would acquire no titli* * * § beyond that 
held by the pawnee.^ The only question which, under such 
eircumstancest would, swnri to admit of controversy, is, whc',ther 
the creditor should be entitled to retain the pledge until the 
original debt was discharged, or whether the owner might re- 
cover 4he pledge in the sairiP. inniiiuT as if the case was a 
naked tort, without any qnalilie<l right in the iirst;^ pawnee. 

§ 325. The doctrine of the eoniinoif law now established 
in England, after some diversity of o])inion, is, that a factor 
having a lien on goods for advaiiei's, or for a general balance, 
has no right to ])ledg(t tin; goods; and if lie does pledge* .them, 
he conveys no title to the pledgee.-* The idlect of this doc- 
trine is, in England, to d<*ny to the pledgee any right in such 
a case to retain th<^ goods, even for the advances or balance 
due to the factor. In short, the tran.sfc^r is deemed wholly 
tortious; so that the principal may sue for and recover the 
pledge, without making any allowance or deduction whatso- 
ever for the debts due by him to the factor."* The inconve- 
nience, not to ssiy harshiies.s, of the, latter j)art of the doctrine 
has been very seriously f<*It in England. And what renders 
it somewhat objectionable in priia-iple. is, that it is admitted 
that the factor has a right to assign or deliver over the goods 


* Mores V. Conham, Owen, R. 123; RatclilT v, Davis, 1 Buis. R. 29; s. c. 

Telv. B. 178 ; Cro. Jac. 244 ; Jackson, J., in Jarvis v. Rogers, 15 Mass. R. 389, 
408; Man r. Shiflfncr, 2 East, 523, 529; McComblc v. Davies, 7 East, 8, 7 ; 
Ante, § 296 ; Post, § 325 to 328, 350. 

* See AylifTe, PandrJi. 4, tit 18, p. 534 ; Post, § 325, 32C ; Story on Agency,. 

§ 224. 

* Daubigny v. Duval, 5 T. R. 604; Newsom v. Thornton, 6 East, R. 17; 
McCombie r. Davies, 7 East, R. 5 ; Martini y. Coles, 1 M. & Selw. 140 ; Shipley 
r. Kymer, 1 M. & Selw. 484 ; Solly v, Rathbonc, 2 M. & Selw. 298 ; Pickering 
V. Busk, 15 East, R. 44; Queiroz y. Trueman, 3 Bam. & Cressw. 342 ; Story on- 
Agency, § 113, and note ; Id. § 225, 227. 

* Story on Agency, § 113^nd n^e. § 225, 227. 
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as' a pledge or security to the extent of his lien, thereon, if he 
avowedly confines the assignment or pledge to thAt, and does 
not exceed his own interest therein.' Now, if the right or 
Hen* of the factor is capable of assignment or transfer at all, 
as an interest or right adhering to the goods, and entitled to 
accompany the possession, there seems great difliculty in main- ' 
taining, that, because the title to the pledge is infirm in part, 
upon a general transfer or a gencraj pledge, it shall be bad in 
toto^ notwithstanding the pledgee may be an innocent bond fide 
holder. The general denial of the right of factors to pledge 
•docs not appear to have approved itself to the minds of Lord 
Eldon and Lord Elleiiborough ;*** and it has been suggested by 
Mr. Bell, that it probhbly had its origin in mistake.^ Parlia- 
ment, Ipiwever, lias at Icmglli interfered, and has by statute 
placed the doctrine on f his subject upon a far more rational 
foundation than it was placed by the decisions of Westminster 
Hall.* 

§ 326. In America, the gcnieral doctrine, that a factor can-' 
not pledge the goods of his principal, has been frccpiently recog- 
nised.® But it does not appefAr, as yet, to have been carried 
to the extent of deeming the pledge altogether a tortious pro-, 
ceeding, so that the title is not good in the pledgee, even to 
the extent of the lien of the factor; or, so that the principal 
may maintain an action against the pledgee without discharging 
•the lien, or at least without giving the pledgee a right to re- 


' Man V ShiiTner, 2 Kast, R. 523, 529 ; AIcCombiG v. Davies, 7 East, R. 6, 7 ^ 
’Kuckein v. Wilson, 4 Iharn. & Aid. 443 ; 1 Bell, Comm. 483, 5tli edit; 2 Bell, 
Comm. 95, 5tli edit ; Urquhart r. Melver, 4 tTohns. R. 103 ; 2 Kent, Comm. 
Lcct. 41, p. 625 to G28, 4tli edit. ; Story on Agency, § 113, and note } Id. § 225, 
227. 

* Fqltcncy v. Keymcr, 3 Esp. R. 182 ; Pickering r. Busk, 15 East, K 44. 

’ 1 Bell, Comm. §412, 4tli edit.; 1 Bell, Comm. p. 486, 5th edit.; 2 Kent, 
Comm. Lcct 41, p. 627, 628, note («i) ; Story on Agency, § 118, and note. 

* 4 Geo. 4, ell. 94 ; 1 Bell, Comm. p. 486, 487, 5th edit.; Story bn Agency, 
§ 113, note ; 2 Kent, Comm. Lcct. 41, p. 627, 628, note (a). 

* Kinder Shaw, 2 Mass. R. 398; Odiorno v. Maxy, 13 Mass. R. 178.; S 
Kent, Comm. Lcct. 41, ji. 625 to 628, 4th edit. ; Jarvis v. Rogers, 15 Mass. R. 
389 ; Urquehart v, Mclver, 4 Johns. R. 103 ; Van Amringe v. Peabody, 1 Mason , 
R. 440 ; Bott V. McCoy, 20 Ala. 578. 
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coup the amount of the lien in the damages. Considenring the 
present state of the* English law oii'this point, and the unsatis- 
factory principle on which the former doctrine rests, it would, 
perhaps, be matter of regret, if the Ameri(.*an Courts should 
feel themselves constrained, by the pressure of authority, to 
•yield to it.^ [Later decisions hnve, however, fully settled the 
law that a pledge by a factor of his principal^ goods is wholly 
tortious, and the owner may r<*eover their whole value of the* 
pledgee without any reduction or recoupment for his claim 
against the factor.*^] 

§ 327. But whatever doubt may be indulged as to the ease 
.of a mere factor, it has been <lecide(l, that, in (^asc* of a strict 
pledge, if tl^ jdedgec traiisfc^rs the? sairu' to his own creditor, 
the latter may holcf the ])]cdgc, until tin* debt of the original 
owner is dischargt^d.'* And it has been iiitiinah^cl, that there is, 
or may* be, a distinction favorable^ to the* pledgees, wiiich does 
not apply, or may not ajiply, to a factor, since the latter has but 
a lien; whereas the former has a special property in thc^ goods.^ 
It is not very easy to j)oint. out any substantial distinction be- 
tween the case of a j)lc.'dgtH5 and iln^ case of a factor. The.* 
^ttcr holds the goods of liis [Principal, as a sc'cmrity and pledge 
tor his advances and other dues. I le has a special property in 
them, and may maintain an action for any viedation of his pos- 
session, either by the ])rinci])al c^r by a stranger.^ And he is 
generally treated, in juridical discussions, as in the condition of 
a plc?dgec.® But wlietli(*r the distinction is w(*ll or ill founded, 
it docs not inatcrially alfcct the* r(*asoiiing, which assigns to thc^ 


^ 2 Kent, Comm. Lcct 41, p. C25 to G28, note (a), 4tli edit. 

. • Sec Hoffman v. Noble, 6 Mete. 74 ; Warner v, Alartin, 1 1 Howard, 209 ; 
Newbold v. Wright, 4 Rawlc, 195; Holton v. Smith, 7 New llamp. K. 44G. 

* Jarvis v, Rogers, 15 Mass. R. 389. 

* 'Jarvis v. Rogers, 15 Mass. K. 408. Sec also, Homes v. Crane, 2 Pick. R. 
610. 

* Ante, § 308. 

* McCombie v. Davies, 7 East, R. 5; Whitaker on Liens, 127; 2 Black. 
Comm* 395, 896; Jones on Bailm. 85, 86; 2 Kent, Combi. Lcct. ^1, p. 625 to 
628, 4th edit; .2 Saund. R. 47, note by Williams; 1 Bell, Comm. § 483, 5th 
edit; 1 Bell, Comm. § 412, 4th edit; Id. § 773 ; Palcy on Agency, by Gow, 
ch. 5, 6, p. 282 to 288 ; Id. by doyd,V 218-283, 341, 342. 
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pledget', of a factor a right to detain the pledge, until the lien 
of the factor is discharged. Whore, instead of a mere pledge, 
there is an actual transfer of the goods by a deed or other legal 
conveyance by way 6f mortgage, there is no question, that the 
mortgagee may assign over the goods ; aiid the assignee will be^ 
entitled to hold them agaifist the mortgagor, until th%niortgagef 
debt, originally contracted, is paid. In such a case, a legal, 
although a defeasible title, is vested in the mortgagee, and not 
a mere lien ; ^ and to the extent of that title his assignment is 
■ operative and valid, ^ind cannot be disturbed by the mortgagor, 
even although the mortgagee shall have assumed to convey an 
absolute title.*^ • 

§ 328. Upon this subject the Roman Jaw seams to have 
adopted the following rule. It enabled the pawnee to assign 
over, or to pledge tht; goods again, to the extent of his interest 
or lien on. them; and, in either case, the assignee was entitled 
to hold the pawn, until the original owner discharged the debt 
for which it was pledged.**^ Jure pignoris teneri non posse^ nisi 
qu(c obliffanlis in bonis fitcrinl ; et per alium rem alienam in- 
Vito domino pignori obligari non posse^ certissimum est^ *But 
beyond this, the pledge was inoperative, and conveyed no titl^ 
according to the known maxim, Nemo plus juris ad alium trans- 
ferre jxdestj qnam ipse liaberetS^ A relaxation of the strict rule 
' of the Roman law, Ibundcd upon the convenience of commerce, 
seems to have worked its way into the modern jurisprudence 
of Continental Europe ; in which it is said to be a general rule, 
that ])ossessioii constitutes a title, and that persons making 
advances of money upon movable goods ’are not required to 
’inquire to whom the property belongs, and are fully protected 


» Ante, 287, 311. 

* Ante, § 287. See Whitaker v. Sumner, 20 Pick. B. 405; Ferguson v. 
Union Furnace Company, 9 Wend. R. 345 ; Ante, § 325; Post, § 350. 

* Cod. Lib. 8, tit. 24, 1. 1 ; 1 Domat, B. 4, tit. 3, § 6, art. 1 to 7 ; Aylifie, 
Pand. B. 4, tit. IS, p. 539. 

* Cod. Ub. 8, tit.‘ 16, 1. 6 ; 1 Bell, Comm. § 412, 4tli edit; Id. p. 485, 5th 
edit 

* Dig. Lib. 50, tit. 17. 1. 54 ; Cod. Lib. 8, tit 16, 1. 6 ; Pothier, de Nantisse- 
ment, n. 27. 



ON PAWNS OB PLEDGES. 






tot the advances they make.^ The rule, though expressed in 
isuch , general termt?, ought probably to be received with the 
qualification, that the possession is bond fidc^ and not by a tort, 
and that the pledgor has an apparently good title, or right of 
possession.^ But, at all events, there seems no doubtj that by 
the law Continental Europe, it is universaJl/ rec^ognized, 
that factors have a right to pledge the goods intrusted lo them, 
and may thereby bind the goods to the', full exU'iit of any ad- 
vances made upon them, although ihcsy cannot for any antece- 
dent debts due from the factor.® ]ftr. Bell, in his C\)mnienta- 
ries, has given an interersting view of the origin, progress, and 
present state of the law of Hcotland, as well as of the Conti- 
nent of Europe, on this subject, which will reward a careful 
perusal.^ , 

§ 329. Another point, usually discussed under this head, is, 
• how far the pawnee is entitled to use the pawn. Much of 
what properly belongs to this subject lias bc*en already antici- 
pated under other In^ads.® The true rules di?ducible from the 
common-law authorities, and founded upon tlui presumed in- 
tentions of the pawnor, s<?em to be the following. (1) If the 
. pawn is of such a nature, that the. due presi*rvation of it re- 
quires some use, there such usq is not only Justifiable, but it is 
indispensable to the faithful disc^liargo of the duty of the 
pawnee.® (2) If the jiawii* is of such a nature, that it will be 


' 1 Bell, Comm. p. 483 to 486, .^th Alit.; 1 Bell, Comm. § 412, 4th edit. 

* 1' Stair, Inst. B. 1, lit 7, § 4; 1 Bell, Comm. § 412, 4tli edit; 1 Bell, 

Comm. § 483-487, 3th edit; 2 Keul, Comm. Lect. 41, p. 327, 328, and note 
(a), 4th edit* * 

* 1 Bell, Comm. p. 483, 484 and note, 486, 3th edit; 1 Bell, Comm.-§ 412, 

4th edit. 1 have occasionally quoted both the 4 th and the 3th editions of Mr. 
Bell’s Commentaries. The fourth has the benefit of being subdivided into sec- 
tions, and is best known in America. The fifth, published in 1820, is most val- 
uable, as containing the learned author’e last corrections. It is to bo regretted, 
that 'ho did not continue the subdivisions of sections in this last edition. .See 
also, Code of Louisiana of 1823, art. 3123, 3214; 2 Kent, Comm. Lect 41, p. 
627, 628, note (a). ^ • 

* 1 Bell, Comm. p. 483 to 488, 3th edit ; 1 Bell, Comm. § 412, 4th edit. . 

» Ante, ^ 89, 90. 

* Jones on Bailm. 81. 
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worse for the use, such, for instance, as the wearing of clothes < 
'which are deposited, there the use is prohibited to the pawnee.^ . 
(3) If the pawn is of such a nature, that the keeping is -a , 
charge to the pawnee, as if it is a cow or a horse, there the * 
pawnee may milk the cow and use the milk, and ride the horse ^ 
by way of rficprapcnse (as it is said), for the kcepingjj^^ (4) If . 
the use will be beneficial to the pawn, or it is indifferent, there 
it seems that the pawnee may use it ; as, if the pawn is of a 
setting dog, it may well be presumed that the owner would con- 
sent to the dog’s being ifsed in partridge shooting, and thus 
confirmed in the habits which make him valuable.® So books, 
which will not be injured by a moderate use, may be read, ex- 
amined, and used by the pawnee."^ 

§ 330. ( 6 \ If the use will be without any injury, and yet 
the pawn will thereby be exposed to extraordinary perils, there 
the use is impliedly interdicted. Sir William Jones, indeed, , 
suggests, that in such a case the goods may be used (by which 
he is presumed to mean lawfully used), but it will be at the 
peril of the pledgee.® 'flius, he says, that if chains of gold, 
ear-rings, bracelets, or other jewels, be left in pawn with a lady, 
and she wear them at a public place, and be robbed of them 
on. her return, she must make them good.® In another work of 


^ 2 Salk. II. 522 ; Coggs v. Bonianl, 2 Ld. llaym. 909, 916 ; Jones on Bailm. 

. 81 ;■ Mores v, Conhain, Owen, II. 123, 124; 

* 2 Salk. II. 522; Coggs v. Bernanl, 2 Ld. llaym. 909, 917; ^ones on Bailm. 
81 ; 1 Dane, Abridg. cli. 17, art. 4,'§ 2. vMr. Chancellor Kent thinks the profits 
should belong to the pawnor, and be deducted from the debt. 2 Kent, Comm. 
Lect 40, p. 578, 579, 4th edit. ; Post, § .329, 331, 343. But In the case of Mores 
V. Conham (Owen, B. 123, 121), Lord Coke, and Warburton, and Daniel, Jus-, 
ticcs, held that die pawnee might take the milk and use it, as the owner would. 
The question has sometimes arisen as to the point whetl^sr, in case of a distress, 
the distrainer may milk a cow, &c. See Bagshaw u. Goward, Cro. Jac. 147 ; 
8. C. Noy, B. 119; Duncomb v. Bcevc, Cro. Eliz. 783; BolL Abridg. 678, f. 
82; 9 Yincr, Abridg. Distressj P. pi. 84 Comm. Dig. Distress^ D. 6 ; Chamber- 
layne’s case, 1 Leon. B. 220; Mores v. Conham, Owen, B.*128, 124; Bac. 
Abridg. Distress^ D. ; Gilbcrt on Distresses, by Hunt, 7'8, 74. 

* Jones on Bailm. 81. See Thompson v. Patrick, 4 Watts, B. 414. 

* Jones on Bailm. 81 ; Mores v. Conham, Owen, B. 128, 124. 

‘ Jones on Bailm. 81. 

* Ibid. 
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considerable authority, it is said, that if the goods pawned will 
be the worse for using, the pawnee must not use theip ; other- 
wise he may use them at his peril. Tims, if jewels are 
pawned to a lady, and she keep them in a bag, and they are 
. Stolen, she shall not be charged. But if she goes with them to 
a party, aqd they aSfe stolen, she shall be answerable.^ To the 
former position Sir William Jones objects, because, he says, 
the bag could hardly be taken privately and quietly, without 
her omission of ordinary diligence. And he considers himself 
well supported in this objection by the authorities.®. This, 
however, will be a matter of discussion in a subsequent section. 
But it may well be doubted, whether there is any foundation 
for the doctrine, which is allirmed both by Mr. Justice Bullcr, 
and by Sir William. Jones, that, in case of a deposit of tilings 
which are pot hurt by use, the depositary may, at his peril, use 
them. The language of the authority, which is ])rin(ipally 
•relied on for ite supfiort, does not, whcfii properly construed, 
justify any such conclusion. In Coggs v. Bernard, •'* Lord Holt 
says : If the pawn be such, as it will be worse for using, the 
pawnee cannot use it, as clothes, cVc. But if it be such as 
will never^be worse, as if jewels for the purpose; were pawned 
to a lady, she might use them. But then she must do it at her 
own peril. For, whereas, if she kecqis them locked up in her 
cabinet, if her cabinet is broken open, and the jewels taken 
frpm thence, she would be excused ; if sin; wears them abroad, 
and there robbed, she will be answerable. And the reason 
is, because TEo pawn is in the nature of a deposit, ^and, as such, 
is not liable to be used.” Now, the reason here given, so far 
frona proving that the pledgee may lawfully use tile jewels, ex- 
pressly negatives any such right. And, unless the contrary is 
expressly agreed, it may fairly be presumed, that the owner of 
such a pawn would not ass(;iit to the jewels being used as a 
personal ornament, and thereby be exposed to unnecessary and - 
extraordinary perils. 

§ 331. The Roman law and French law do not, in respect 


' Buller, Nisi Frius, 72. 

• 2 Salt. R. 522 ; 2 Ld. Raym. 916, 917. 

* 2 Ld. Raym. 90SC 
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to the right of usii^ pawns, seem materially to differ from tHe 
commoiiflaw^ unless there is an exception *furnished by the'rul^ 
thereof, that, where the pawn is used (as if a cow is milked)^ 
and a profit is obtained thereby, the pawnee shall be bound to 
account for the profits, deducting all expenses for the keeping.^ 
By the law of Louisiana, the fruits of <th% pledge are deemed, 
to make a part of it, and the pledgee cannot appropriate them 
to his own use, but is bound to account for them.® Mr. Chan- 
cellor Kent seems to think that the rule in the common law is, 
or at least ought to be, the same.® And his doctrine certainly 
carries with it a most persuasive equity, although, as we have 
seen, it seems inconsistent with the rule laid down in some of 
the authorities.^ » 

§ 332. Having considered the rights of the pawnee, the 
next inquiry is, as to his duties. And here the question natu- 
rally presents itself, what is the degree of diligence imposed 
upon the pawnee, in resyiect to the preservation of the pawn W 
As the bailment is for the mutual benefit and interest of both 
parties, the law requires, upon the principles already stated, 
that the pawnee should use ordinary diligence in the care of* 
the pawn ; and consequently he is liable for ordinary neglect 
in keeping the pawn.® This is the rule laid down by Bracton,? 
and maintained by Lord Holt.^ This, too, seems, according to 
the better opinion, to be the rule of the Roman law.® The 
point of responsibility is in the Roman law stated to be, where 


^ Jones on Bailm. 82 ; rothicr, Traitd dc Depdt, n. 47 ; Fothicr, dc Nan^ 
ti£»cment, n. 23^35, 36 ; 1 Domat, H. tit 1, § 4, art 6 ; Dig. Lib. 20, tit 1, 
1. 2l, § 2 ; Pothier, Pand. Lib. 20, tit 1, n. 26 ; Ante, § 330; Post, § 343; Code 
of Louisiana of 1825, art 3135. 

' jjUodc of Louisiana of 1825, art 3135. 

* 2 Kent, Comm. Lcct 40, p. 578, 579, 4tb edit 

* Ante, § 329, and note; Mores i\ Conliam, Owen, R. 128, 124. 

* Jones on Bailm. 75 ; 2 Kent, Comm. Lcct. 40, p. 578, 579, 4th edit ; 1 Dane, 

Abridg. ch. 17, art. 12 ; Commercial Bank of New Orleans, v. Martin, 1 Louisi- 
ana Ann. Rep*. 344; Ante, § 23. See Goodall v. Richardson, 14 New Hamp. 
567 ; Exeter Bank v. Gordbn, 8 New Hamp. 66. % 

* Bracton^ 99 b. 

^ Coggs V. Bernard, .2 Ld. Baym. 909, 916. 

' Jones on Bailm. 15, 21, 23, 75 ; Heihecc. Pand. Lib. 13, tit 6, § 117, llB ; 
1 Domat, B. 1, tit 1, § 4, art. 1. 
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thm is deceit and negUgehce of the pawnee. Dolum et cuU 
4’^'j pignwi accapiutn^ is the language of one passage . of 
the Digest. Sed ubi utriusque uliliias vertitvr^ tU in empto^ 
ut in bcatOy vt in dote^ ut in pignme^ ut in sodetaie^ et dolus 
et culpa prmstcdur? is that of another passage of the same 
.^eat work. A third passage declares: Ea iffilurj qua: dilU 
gens paterfamilias in suis rebus prcestare solely a creditore 
exiguniur;^ and a fourth passage, Quiajngms utriusque gratid 
datur^ placuit sufficere^ si ad earn rem cuslodienda^n exactam 
diligehtiam adhibeat.^ The same rule of ordinary diligence is 
understood to be adopted in modern times in the principal 
countries of Continental Europe and in Scotland. It has the 
express tanctioii of Pothier, and other writers of acknowledged 
authority.® • 

§ 333. It is under the head of pawns, also (although it is 
often alluded to elsewhere), that Sir William Jones has prin- 
cipally discussed the question, how faf^ theft (by which he 
means private Iheft^ as contradistinguished from- robbery) con- 
stitutes a valid excuse for bailees, who are responsible for 
ordinary diligence, and especially, how far it constitutes an 
excuse for pawnees.® Wc have already* had occasion to notice 
this subject iii our Introductory Cliapter ; ^ and to state that Sir 
William Jones holds, that Iheft is presumptive evidence of 
ordinary neglect, and of course, that pawnees are liable for 
losses by theft;® unh^ss in cases where they can by positive 
evidence repel ^ every presumption of such neglect.® In this 
view .of thcTlrnatter, he follows the supposed doctrine of the 
. RomaA law ; and, indeed, it seems to have . had an undue 


^ Dig. Lib. 60, tit. 17, 1.23. 

• Dig. Lib. 13, tit 6 , 1, 5, § 2 ; Id. tit 7, 1. 13, 14. 

' Dig. Lib. 13, tit. 7, 1. 14. 

. * li| 0 t Lib. 3 , tit 16, § 4 ; Aylifie, Fand. B. 4, tit. 1 , p. 631. 

• Jones on Bulm. 29, 30, 31 ; Pothier, do Nantissement, n. 32, 33, 34; Po- 
thier on Obligations, n. 142 ; 1 Domat, B. 3, tit 1 , § 4, art 1 ; Ersk. Inst B. 8 y 
tit 1, § 33 ; 1 Bell, Comm. 463, 5 th e<ht ; 1 Bell, Comm. § 389, 4th edit 

Jones on Bailm. 76 to 83. 

. » Ante, § 38, 39. 

• Jones on Bailm. 76, 78, 79, 81 ; Id. 43, 44, 109, 110, 119; Ante, f 38, 39. 

• Jones on Bailm. 98 ; Yere v. Smith, 1 Vent 121 . . 
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influence upon his judgment. It mjay not be unimportant in 
this connection to review the doctrine of Sir William Jones a 
little more at large than has been already done, since be puts 
himself in direct opposition to Lord Coke, and has bestowed 
an .elaborate criticism on the opinion of the latter. 

§ 334. Lord Coke, in his Institutes, has said : ^ If goods 
be delivered to one as a gage or pledge, and they be stolen, he 
shall be discharged, becaube he hath a property in them ; and 
therefore he ought to keep them no otherwise than his own.” 
To which Sir William Jones, with unnsual point, has replied : 
“ J deny the first proposition, the reason, and the conclusion.”* 
The first proposition is, that, if goods in pledge are stolen, the 
pawnee is discharged. Sir William Jones asserts the contrary; 
and says, that a bailee cannot be considered as using ordinary 
diligence, who suflers the goods to be taken by stealth out of 
his custody. But for this position he cites no common-law 
authority, except Oi dictum of Mr. Justice Cottesmore, in 
10 11. 2, 21, 5, who said: “If I grant goods to a man to 
keep for iny use, if the goods by his default \jncsgarde^ i. e. 
inattention] are stolen, he shall be chargeable to me for the 
same goods ; but if he is robbed of the same goods, he is 
excusable by law.” ® Now the case here put is plainly a mere 
deposit, where tlu* bailee is responsible only for gross neglect ; 
and if Mr. Justice (kittesniore meant more, he was wrong in 
point of law. But, in fact he was not drawing any distinction 
between cases of theft, and cases of robbery, as..to the presump- 
tion *of neglect ; but betweem cases of losses by theft by neg- 
lect of the bailee, and cases of robbery by superior force, ao 
aflecting, in opposite manners, the responsibility of the bailee. 
The dictum, therefore, furnishes no authority to the purpose ; 
and, exclusively of this dictum, the sole reliance of Sir William 
. Jones is on the text of the Roman law and the commentaries 
of the civilians.^ Even if the true purport of the text pf the 
Roman law (as well as the commentaries of the civilUns 


> 1 Inst. 8^, a; 4 Rep. 83, B. 

* Jones on Bailm. 75. 

* Jones on Bailm. 44, note*; Id. p. 79^. 
« Ante, § 38, 39. 
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, thereoii)| were not open to controversy, and susceptible of 
various explanations, the application thereof ^as an authority in 
the common la^ is not admitted.^ , There is, then, no authority 
at the common law, which maintains the argument of Sir Wil- 
liam Jones. ‘ « 

§ilp35. But there arc common-law authorities, which are 
directly the other way. In Vere v. Smith,* which was a suit 
^ upon a bond to account, the defendant pleaded, that ho locked 
up the money in his master’s warehouse, and it was stoleil 

• from thence (not saying without any default on his psirt), and 
it was adjudged, that the pica was a good bar to the q^tion, 
and a sullicieut accounting within the condition of the bond. 
*Li the case cited from Kitzlierbert’s Abridgment, ni 8 Edw. 2,® 

^ It may perhaps af^cr •all admit of doubt, iivlicthcr, as a general rule, theft 
W|ui deemed even in the civil law <is neccssarity per se importing pegligcnco, or 
presumption of negligence. The text of the Digtist relied on by Sir William 
Jones to establish it, is that which makes a partner liable for a loss by theft of a 
flock of sheep left witlf him by his partner ip depasture. Damna, qum impru- 
dentibus accidunt (says the Digest, Lib. 1 7, tit. 2, 1. ,'>2, § 3 ; Fothicr, |^and. 
Lib. 1 7, tit 2, n. 36), hoc est, damna fatalia, socii non cogentur priestarc. Ideo- 
que, si pecus sestimatum datum sit, ct id latrociiiio aut incondio perierit, com- 
mune damnum est ; si nihil dolo aut culpil accidcrit ejus, qui mstimatum pecus 
acceperit. Quod si & fur^us subreptum sit, proprium ejus detrimentum est, quia 

* custodiam pnestaro debuit, qui mstimatum accepit. lime vera sunt, et pro 
socio crit actio, si modo societatis contrahendm causa pascoiida data sunt, quara- 
vis asstimata. Now, in the case of a flock of sheep, it may bo that there could 
scarcely bo a loss by theft without some negligence, or even without gross negli- 
gence, whemJ^- uiher cases theft might bo»without any the slightest negligence. 
Upon this text in Van Lceuwetrs edition of the Corpus Juris Civilis (1726), 

■ with Gothofred’s Notes, is the followiiib commentary : Socius socio non prssstat 
damnum fatale a Latronibus acceptum, licet a furibus prmstet. Cur? Adversus 
Latrones parum prodcst custodia ; adversus furem prodesse* potest, si quis advigi- 
^ let Latrocinium fatale damnum ; sed casus fortuitus est ; at non furtuqn* The 
reasoning can only apply, where vigilance would in the ordinary course of things 
have guarded against the theft, and, therefore, where the omission implied negli- 
genoe. But there aiw many cases, where theft may be committed, against which 
no reasonable diligence could guard the bailee. See Ante, § 38, 39, and the 
comments there stated. Besides, in many cases, where the thing bailed is valn^, 
the Roman law presumed that the party took upon himself extraordinary risks. 
See Ante, § 253, 254. *^860 also, ! Domat, B. 1, tit. 7, § 3, art 5; Just Inst. 
Lib. 3, tit 15, § 3. 

» 1 Tent. R. 121. • 

* Fitz. Abridg. Detinue, 59. * 
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where goods were locked in a chest and* left with the*' bailee^ 
and the owner kept the key, and the goods were stblen, the 
bailee was held to be discharged. The whole reasonipg of 
Lord Holt, in Coggs v. Bernard,^ proceeds upon the ground, 
that theft is not presumptive 9f negligence. In the case even 
of a gratuitous loan, he says : << If the bailee puts the I^rse 
lent into his stable, and he is stolen from thence, the bailee is 
not answerable. But if he leaves the stable doors open, and ^ 
thieves steal the horse, he is chargeable ; because the neglect 
gave the thieves the occasion to steal the horse.” ^ The case 
foun^ in the Book of Assises, ^ and cited by Sir William Jones 
in another page,^ is directly in point in favor of Lord Coke’s 
opinion. The action was detinue for a •hamper, which had. 
been bailed, aiAl the bailee pleadt^d, that it had been delivered 
to him in gage for a certain sum of money ; that he had put it 
among his«other goods ; and that all the goods had been stolen 
together from him. On that occasion, the Chief Justice said : 

If a man bails me goods to keep, and I put them among my 
owi^ I shall not be charged, if they be stolen.” And the 
plaintiff was driven to reply, that “ he had teiidorcd the money 
^before the stealing of the goods, and that ilie bailee (the cred- 
itor) refused to accept the money.” 'Fo this case Sir William 
Jones gives no other answer, than that he ^hspeers that by theft 
in this report was meant robbery, as Brook, in his Abridgment, 
had abridged the case with a marginal note, Quant les biens 
sont robbes.” ® But, as we have the original case, we have just 
as good means to judge of fts import as Brook ; and the lan- 
guage of the Book of Assises .is, that it was a case of theft. 
It is highly improbable, that, in a technical sense, thqrc should 
have been any robbery, that is, a stealing of the hamper and 
other goods from the person of the bailee, or in his presence. 


^ 2 Ld. Raym. 909, 912. 

* 2 Ld. Raym. 916. 

' Year Bo^, 29 Lib. Assiaaruni, 28 ; Bro. Abridg. BaUment, pi. 7. 

* Jones on Bailm. 89, 40, 77, 78. , 

* 29 Lib. Asns. 28 ; Brook, Abridg. Bailment^ 7 ; Jones on Baikn. 79. The 
'word ^ robbes ** is equivocal. Kelham in bis Dictionary of the Ronnaa Law 
French, gives it the meaning, taken from, robbed.” 




ON PAWNB OB PlSlBDGBS. ^9 

with ITorce, or by terror. * The language of the case 3bes hot ^ 
/lead to any such cdnclusion; and the nature of the arficle, as 
well as the language of the Court, seems to point to it i&s a 
case of mere theft. The plea asserts the hamper to have been 
put among the other goods, of the pawnee, which would seein 
to exclude the notion, that it was in his personal presence. In 
a modern case. Lord, Kenyon held, that a bailee of goods kept 
for hire was not liable for a theft committed by his servants, ' 
although there were some prior suspicions circumstances im- 
peaching their fidelity?^ If, indeed, the circumstances of the 
particular case prove that the theft has been oc^usioned by 
negligence, or by want of projpffcr caution, the pawnee may 
properly be held responsible for the loss.2 ^ 

§ 336. The reason given by liord Coke for his opinion is, , 
that the pawnee has a special property therein. Sir William 
Jones says, that this is no reason at all ; for cve^ry bailee has a 
. temporary,* qualified property in the, tliiiig bailed.® In this 
assertion he has been shown, in some pnor pages of these 
Commentaries, to be incorrect;^ for neither depositaries, nor 
mandataries, nor borrowers, have any special property in the • 
thing bailed; although, as they have a lawful possession, and 
they are answerable over, they may maintain an actioq for any 
tort done to the thjpg bailed during the time of their posses- 
sion.® The reason given by Lord Coke is not indeed the true 
reason ; but the true reason is (as Lord Holt says), that the 
law requires qothing extraordinary of the pawnee, but only 
that he shall use an ordinary care for restoring the goods.® ^ 

§ 337. Then, as, to the conclusion of Lord Coke, that there- 
fore the bailee ought to keep the goods merely as J^is own. 
This is certcSnly open to the criticism made upon it by Sir 
^ William Jones, that it does not express the true rule of law ; 


^ Finucane v. Small, 1 Esp. B. 315. Anh see Butt v. Great Western Rail- 
way Co. 7 Eng. Law & Eq. R. 448. 

* Clarke v. Earnshaw, 1 Gow, R. SO; rost, § 338. 

* Jones on Bailm. 80, 81. 

« Ante, § 93 to 95, 150, 279. 

* Ante,* § 98 to 95, 150, 152, 191,«279, 280. * 

* Coggs V. Bernard, 2 Ld. Baym. 909, 916, 917 ; Jones on Biulm. 
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for the bailee is bound ‘^to take more- care of the goods baileif 
than of his own, unless he be in fact a prudent and iUoughtful 
manager of his own concerns'; since every man ought to use* 
ordinary, diligence In affairs, which concern another as Wj^ll ait 
himself.”^ But where a bailee takes the same care of the 
pledge as he does of his own goods, and both are lost by theft, 
that furnishes primd fade a presumption of ordinary diligence ; 
for every man will be presumed to exercise common diligence 
in respect to his own affairs and property, until the contrary is 
shown. ^ In other words, every man •W’ill be presumed to 
do his duty,«uutil the contrary appears. And if the bailee is 
shown to have taken less rare? of the bailed goods than of his 
own, that may furnish a strong, and perhaps in some cases* a 
decisive, presumption of negligence.^ Indeed, Sir William 
Jones himself admits, that the particular character of the blaileb 
may, under some circumstances, enter into -the contract, and 
qualify it, making hirri, if known to be a very negligent man, 
n'ot liable, unless tHb loss is occasioned by more than his habit- 
ual negligence ; and, on the other hand, if he is known to be , 
a very diligent man, making him liable for losses occasioned 
by less than his habitual diligence.® Lord Holt, also, has pro- 
ceeded upon the like presumption of due diligence, where a 
man tolfes the same care of the bailed goods that he does of 
his own.* So that, although Lord Coke’s conclusion may not 
be strictly logical, yet it is not, according to the ordinary pre- 
sumption of law, far from the trulh ; and at all events it does 
not^le|ive Sir William Jones in possession of suclTa’ victory as 
he supposes,’ since Lord Coke’s main proposition remains un- 
shaken.^ 

§ 338. The true principle supported by the authorities seems 
to be, that theft, per se^ establishes neither responsibility nor 


^ Jones on Bailm. 82, 83 ; Id. 30, which cites Pothior, Observation Generale, 
now printed at the end of his TreaUse on Obligations, in all the modern French 
editions. See Ante^^ 17, note (2) ;%^othier, Louage, n. 190, 192, 429. 

’ Jones on Bailm. 30, 31, 46, 47, 82; Clarke v. Eamshaw, 1 Gow, B. 38 ; 
Post, §407. 

**'Jones on Bailm. 46, 47 ; Id. 30, citing Pothier, ubi supra, § 337, n. b. 

* 2 JLd. Ba)rm. 909, *914, 915. 
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incsponsibiliiy in the bailee.^ if the theft is occasioned by, any 
negligence, the bailee is responsible ; if without any negligence, 
he is discharged. Ordinary diligence is not disproved^ even‘ 
presumptively, by mere theft ; but the proper conclusion must 
be drawn from weighing all the cirdumstaiiccs of the particulaj 
case.® This is ^he just doctrine to which the learned mind of 
Mr. Chancellor ^Kcnt has arrived, after a large survey of the 
authorities ; ® and it seems at once rational and eoiivoiiicnt. 

§ 339. Another duty of the pawnee is, to return the pledge 
and its increments, if any, after the dc'bt or other duty has been 
discharged.^ jOf course this debt or duty is by tho* common 
law extinguished, when the pledge is lost by casualty or other 
unavoidable accident, or it perishes through its owDr intrinsic 
defects, without the default of the pawnee.® The same rule 
applies, when the pawn is lost by robbery, or by su))erior ibree, 
or even by theft, if the pawiii'e has ev(‘reised reasonable dili- 
gence. The same doctrine will aKo be fotind in thc‘ Roman law. 
Its lan^age is: Pi^nus in bonis (lehilori^ewmamrc^ ideoque 
ipsi perire in dubmm non venil.^ Qiur fortnith casibus acef- 
dunt^ cum prmvidcri non potucrint {in rptibus ctiam a^f^rcssura 
UUrowum est) \uUo bonce fidvi jndirio prccstantnr ; et idco cred* 
itor pi^pioraj quee hnjusmodi casu inlcricrint, prerstarc non com^ 
pellUur^ nec a petitione debiti sybrnovetur^ nisi inter contrahentes 
placueritj vt amissio pignorum Ubrrct debilorem^ Si creditor 
sine vitiQ jsuo argentim pignori datum pcrdidcrit^ restituere id 
non cogitar? The modern nations of Continental Europe liavc 
fully rccog^:I/e(l and adopted the like doctrine.® .It is not, how- 
ever, sufficient for the pawnee tp allege that there has been such 


* Ante, § 88, 89. 

* Ibid. 

* 2 Keat, Comm. Loot. 40, p. 580, 581, 4th edit. 

* Isaack v. Clark, 2 Bulst. K. 30G ; Pothicr, do Nantisscmcnt, n. 29, 35. 

* Coggs V. Bernard, 2 Ld. IJaym. 909. 

* Cod. Lib. 4, tit 24, 1. 9. 

* ’ Cod. Lib. 4, tit 24, 1. 6. 

* Cod. Lib. 4, tat 24, L 5. 

* Pothier, do Nantissement, n. 29, 30; 1 Domat, B. 8, tit 1, § 4, art 2, 7; 
Cod. Lib. 8, tit 14, 1. 19; Ayliffe, Pand. B. 4, tit 18, p. 541 : Cml. Uh. 4 ait. 
24, 1. 6, 9 ; 1 Domat, B. 8, tit 1, § 4, •art 6. 

2i 
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a loss. It must be established by proper proofs.* And it Would 
seem, that in the Roman and foreign lawAhe ams probandi ih 
On the pawnee, to establish the Ibss to be by such casualty, supe- 
rior force, or intrinsic defect. 8ed^ si culpts reus deprehenditur^ 
vfl non probaJt fnanifestis rationibus se^ perdidissej quanti debU 
toris interest^ condemnari debet^ is the^langyag^ of th^ Roman 
law ; and Pothicr implicitly follows the text, as requiring, on 
the part of the * pawnee, due proof of the accident, which has 
caused the loss, and that he was unable to prevent it.^ The 
common law does not, probably, differ, when a suit is brought 
for the restitution of the pawn, after a due demaud^nd refusaL 
In such a case, the demand and refusal would ordinarily be 
evidence of a tortious conversion of the pawn ;* and it would 
•then be incumbent on the pawnee to give some evidence of a 
loss by casualty, or by superior force, independent of his own 
statement, unless, indeed, upon the demand and refusal, he 
should state the circumstances of the loss; and then the whole, 
statement must* betaken together, and submitted to the jury, 
who would, under all the circumbtaiices, decide whether it was 
a satisfactory account, or not.^ But, if a suit should be brought 
against the pawnee for a negligent loss of the pawn, there it 
)^ouId be incumbent upon the plaintiff to support the allegations 
of his declaration by ))roj)(*r proofs, and the onus probandi^ in 
respect to negligence, would be thrown on him.* In such an 
detion for a negligent loss, brought against the bailee, it seems 
that his acts and remarks, contemporaneous with the loss, are 
admissible evidence in his favor, to establish the nature of the 
loss.® 

— - - - 

• 

1 Cod. Lib. 4, tit 24, 1. 5. 

* Pothier, de Nantissemont, n. 31. Sec Post, § 254. 

* Anon. 2 Salk. R. 655 ; Platt v. Hibbard, 7 Cowen, B. 500, note (a) ; For- 

ward V. Pittard, 1 Term It S3 ; Isaack t;. Clark, 2 Bulst R. 306 ; Ante, § 213, 
278 ; Post, § 410, 454, 529 ; Beanlslce v. Richardson, 11 Wend. R. 25; Door- 
man V. Jenkiqs, 2 Adolph. & Ellis, R. 256 ; Tompkins v. Saltmarsh, 14 Seig. ^ 
Bawle, 276. * • ^ ^ 

. * Cooper V. Barton, 3 Camp. R|5; Harris v. Packwood,3 Tavnt B. 264 ; 
MarA «. Horne, 5 Bam. & Crmw. 322. But see PlaU v. Hibbard, 7 Cowen, fi. 
*497 ; Ante, § 213.and note ; Id. § 278 ; Post, § 410, 454, 629. 

. * Tompkins y. Saltmarah, 14 Seig. & K, 275. See Beardslee v. Richardsoiif 
. 11 Wend: R. 26 ; Doorman v. Jenkins, 2^ Adolph. & Ellhi, B. 256. , 
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: f 840. K the p^y .who pledged the goods was . not the: 
owner of them, the. pawnee may defend himself by showing 
' l^at he has delivered over the goods to the real owner, unless: 
the pawnor has a special property, which he is entitled under 
the circmUstanceB, to assert against the owner.^ The general 
rule in such, eases, ^ubject however, to som'e exceptions, is 
that of the Roman law : Nemo plus juris ad alium transferre 
potest^ quam ipse, haheret? The exceptions are founded upon 
the public policy of protecting fide purchasers, under pe- 
culiar circumstances.^ If the pawnee hold the pledge, merely 
as a pledge from the owner, the second pawnee may discharge 
himself froih any obligation to the owner, by delivering it up 
to his own pledgor at a% time 4before an oficr to redeem is 
made by the owner.* 

§ 341. The pawnee makes himself responsible for all losses 
and accidents, whenever he has done any act inconsistent with 
his duty, or has refused to perform his duty. If, tiiercforc, the 
pawnor makes a tender of the full amount of the debt, for 
which the pawn is given, and the pawnee refuses to receivc.it, 
or to redeliver the pledge, the special property which he has 
in it is determined, and he is henceforth treated a^ wrongdoer, 
and the pawn is at his sole risk.^ The sajhc rul^))plies to all 
cases of a misuser or conversion of the pawn by the pawnee.® 
The rule, however, must be understood with the same qualifica- 
tions as in other cases, that the same loss or accident would 
not otherwise have inevitably happened; for if it would and 


' See Pothier, de Nantissement, n. 7, 27 ; Ante, § 291. See Ogle v. Atkin- 
son, 5 Taunt. R. 759 ; Cheesman v. Exccll, 4 Eng. Law & Eq. R. 440 ; Bates 
V. Stanton, 1 Duer, 79; Pitt v. Albritton, 12 Iredell, N. Car.. 77. 

* Pothier, dc Nantissement, n. 27 ; Dig. Lib. 50, tit 17, § 4. 

* Pee Story on Agency, § 125 to 134 ; Id. 93, § 227, 228. 

• * Jarvit V. Rogers, 15 Mass. R. 3S9. 

*'Cogg8 0 . Bernard, 2 Ld. Raym. 909, 916, 917; Anon. 2 Salk. R. 522; 
Jones on Bailm. 79, 80; Bac. Abridg. Bailment^ Id. Trover^ C.; RatclifF*o. 
Davis, Yelv. R. 178; Bull. N. P. 72 ; Parks v. Hall, 2 Pick. 201 ; Pothier^ 
4e Nantittfement, n. 51. .* 

* De ToUenere v. Fuller, 1 So. Car. Const. Ct. Rep^ 121 ; 1 Dod^ B. 8, fit 

1 , { 4 , art 1, 2, 3; Pofiiielr, de Nantissement, n. 51. . 




384 OH PAWHS OB PLBDOB8. [OIL 7 . 

t 4 

must have happened at ail events, then, perhaps, be might not 
be liable for the loss. But of this, more.h^eafter.^ 

§ 342. The defaults^ by which the pawnpe may render hirfL- 
self responsible are hot only those which consist in acts of 
commission {in admittendo)^ but also in omissions of duty {in 
omittendo ) ; for the pawnoc is .bound to apply aU pfoper care 
for the preservation of the pledge. He is not, therefore, less 
liable, if by his neglect he suilers a mirror, vhich is pawned 
to him, to be ruined or lost, than he would be if he had broken 
it by an improper use, or even by a mere wilful act.* 

§ 343. Another duty of the pawnee at the common law is, 
to render a due aceohiit of all the income, profits, and advan- 
tages derived by him from t^e plcdg|, in all cases where* such 
an account is within the scope of the bailment.* If, for in- 
stance, the pawn is a slave, the profits of his labor are to be 
accounted for.^ If the pawn consists of cows, horses, or other 
cattle, the profits of their labor arc also to be accounted for, if 
’within the contemplation of the parties. The Roman and 
foreign law seem, in all cases of this sort, to imply an obliga- 
tion to account, from the very nature of such a pledge.* In 
rendering an account of the profits, the pawnee is at liberty to 
charge all tdl ncccsiary costs and expenses, to which he has 
been put, and to deduct them from the income or profits.* If 
he has sold the pledge, he is bound to account for the proceeds, 
and to pay over to the pawnor the surplus beyond his debt, or 
other demand, and the necessary expenses and charges.^ Pothier 
thinks, that the duty of tlic pawnee gges further*^ and that he 
is bound to account for all the^ profits and income which he 


^ See Post, § 413 a to 413 d. 

* Pothier, do Ndntisscmcnt, n. S3. 

* Ante, § 329 to 331 ; Pothier, do Nantissement, n. 85, 37, 40, 41. 

* Hinton v, Holliday, 1 N. Carol. Law Journ. 87 ; Ante, § 329, 330, 881; 
Geron v. Geron, 15 Ala. 562; Code of Louisiana of 1825, ^rt. 8185. 

* Ante, § 829, 881 ; Code of Louidana of 1825, art. 8185 ;* Pothier, de Kai;- 
tinement, 85, 87, 40, 41. 

1 Domat, B. 8, tit.' 1, § 8, art. 19 ; Id. § 4, art. 4, 5 ; Pothier, de* NantisBO- 
ment, n. 35, 87, 40, 41 ; Ersk. Inst B. 8, tit 1, § 88 ; 2 Kent, Comm. Loci 40, 
p. 583, 4ih edit ; Post, § 857. 

’ Pothier, de Nantusement, n. 85, 87, 40^ 41. ' 




OH pawncToe p^obs. 





m^ht have received from the pledge, but for his own negU- 

S nce.^ This would, doubtless, be true in the common law, in 
cases wheib there is an implied obligation to employ the 
pledge at a profit. As, if there is a pledge of mpney, and it 
is agreed that it shall be let out at interest by the pawnee, and 
he has neglected his duty. So, if it is contemplated between 
the parties, that the pledge shall be employed in its usual 
business upon profit; as a ferry-hoat at a ferry, or a coach 
and horses in the customary carriage of passengers. 

, § 344. There was a peculiar sort of pledge or mortgage in 
the Roman law, called Antichresis^ whereby the creditor was 
entitled to take the profits of the pledge (as, for instance, of 
lands or animals), as a compensation for, and in Beu of, inter- 
est. This mode of contract was not held illegal in the Roman 
law, unless it was made a cover for some illegal act, or for 
some oppressive usury But in Ihe inoflern Continental na* 
tions, if seems, from its tendency to give the creditor an oppres- 
sive power, and to cover usury, to be generally dicountenanced ; 
for, in all such ‘cases, the party is bound to account for the 
profits, deducting his expenses, atul tlu^i is simply allowed his 
interest.® This, also, seems to be the general rule adopted in 
England. Welsh mortgages bear, in mjiny respects, a close 
resemblance to the contract ©f antjehresis, as the mortgagee is 
entitled to receive the profits in licni of interest. But this kind 
of mortgage, though formerly much in use, is now in a great 
measure obsolete. It does not seem ever to have been applied 
to mere personafty.* 

§ 345. In the natural ordci; of the subjqct, we are nc^t led 
to a consideration of the ^rights and» duties of the pledgor. 
And, in ther first place, as to his right of redemption. If the 
pledge is conveyed by way of mortgage, and thus passes the. 
legal title, unless the pledge is redeemed at the stipulated time. 


* Pothier, de Nantissement, n. 86 ; Aylific, Pand. B. 4, tit 18, p. 538. 

* 1 Domat, B. 8, tit 1, § ^rt 28 ; Id. § 4, art 5 ; Pothier, de Nantianmailt, 
n. 80; Ayiiffe, Pand. B. 4, tit. 18, p. 525 ; Code of Louisiana, art 8102, 8148 ; 
•Livingston v. Story^ 11 Peters, R 851. 

* Ibid. 


^ 1 Powell on Mqrtgages, by Ckiventry 8; Rand, p. 873 a, and note (£). 
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the* title of the pledgee becomes absolute at law; aind th 6 
pledgor has no remedy at law, but only a remedy in equity |p 
redeem.^ If, however, the transaction is not a thmster of •owh* 
ership, but 9 . mere pledge, as the^pledgor has never parted with 
the general title, he may at law.redeem, notwithstanding he has 
not strictly complied with the conditions of his contract.^ If a 
clause is inserted in the original contract, providing, that, if the 
terms of the contract are not' strictly fulfilled at the time and in 
the mode prescribed, the pledge shall be irredeemable, it will 
not be of any avail. For the common law deems such a stipr 
ulation unconscionable and void, upon the ground of public 
policy, as tending to the oppression of debtors.^ The Roman 
. law treated a similar stipulation (called in that law lex commis* 
saria) in the same manner, holding it to be a mere nullit^.^ 
Hpwever, the Roman law allowed the parties to agree, that, 
upon default in payment, the creditor might take the pledge at 
a. stipulated price, provided it was its reasonable value, and the 
transactipn was bond fide. In both respects the modern Conti- 
nental nations of Europe have adopted the Roman law.^ 
Whether the same principle exists in the common law does not 
appear to have been decided. But there is no doubt, that a 
subsequent agreement to that effect, or a subsequent waiver of 
the right to redeem, if iqade under proper circumstances,^ 
would be held binding between the parties.® 

§ 346. It is clear, by the common law, that, in cases of a . 
mere pledge, if a stipulated time is fixed for the payment of 
the debt, and the debt is not paid^t the time, the absolute 
property does not « pass to the pledgee. This doctrine is, at 


* ^ Jones V. Smith, 2 Vcs. 378 ; Gortelyou v. Lansing, 2 Cain. Gas. in Err. 
200; Ante, § 287, JOS to 811. / - 

* Com. Dig. Mortgaffe, B. ; 1 Fowcll on Mortgage, by Coventiy & Band, 401, 
and notes, ibid.; Ante, § 287, 808 to 311. 

* Cortelyou v. Lansing, 2 Chin. Cas. in Err. 200 ; 2 Kent, Comm. Loot 40, 
p. 681 to 588, 4tb edit. 

* 1 Domat, B. 3, fit. 1, § 8, art. 11 ; Fotbier, deHantissement, n. 18 ; 8 Kent, : 
Comm. Lect 40, p. 588, 4tb edit. 

' * 1 Domat, B. 8, tit. 1, §*8, art 11 ; Pofchier, de Nanfissement,!!. 19, 

. Stevens v. Bell, 6 Mass. R. $89. 
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loastiVs old as the time of Glanville.^ If the pawnee ‘does hdt 
choose to exercise his acknowledged right to sell, he still retains 
•toe property as a pledge, anil, upon a tender of the debt, he 
liiay at any time be coippelled to restore it ; for prescription or 
the statute of Ifmitations does* not run against it.^ However, 
after a Idng lapse of' time, if no claim for a redemption is made, 
the right will be deemed to be extinguished; and the property 
will be held to belong absolutely to the pawnee. Under such 
circumstances, a court of equity will decline to entertain any 
suit for the purpose of a redemption. A like rule is adopted 
in the. common law iri case of mortgages.® 

§ 347. .The Roman law also has declared, that prescription 
shall not run against the pawnor in respect to the pawn ; for 
the pawnee is always considered to hold by his title, as such, 
until some other title supervenes.^ Nenmiem sibi ipmm cau^ 
sam possessionis mutare 2)ossefi But, nevertheless, where the 
title of the pawnee has remained undisturbed for a great 
length of tinie, it seems that such an extraordinary prcscriptipn 
may be insisted on as a bar, for the sake of the repose of titles 
founded on long possession.® 

§348: But, where no time of redemption is fixed by 'the 
contract, there, upon the general principles of law, the pawnor 
has his whole life to redeem,^ unless he is previously quickened, 
as he may be, by the pawnee, through the insl^rumcntality of a 


r w — 

• 

.. ^ Glanville, Lib. 10, ch. 6; 1 Reeves’s Hist. IGl, 1G3; Cortclyou v. Lansing, 

2 Caip. Gas. in Err. 200 ; RatclilT v. Davis, 1 Bulst. R. 29 ; s. c. Yelv. R. 178 ; 
Ante, § 308 to SIO. * 

* Kemp 17. Westbrook, 1 Ves. R. 278. 

* Lockwood t7. Ewer, 2 Atk. R. 303 ; Mathews on PrcBuipp. Evid. 20, 331 ; 
Powell on Mortgages, Coventry & Rand’s edit, Coventry’s note, 401. 

* Pothier, de ^antissement, n. 53; Cod. Lib. 4, tit. 24, !.• 10, 12; Ayliflb, 
Pand. B. 4 , tit. 18, p. 531 ; 1 Domat, B. 3, tit 1, § 4, art. 7j Id. tit 7, § 5, art 
11, 12 ; Dig. Lib. 44,ftit 8, 1. 12 ; Dig. Lib. 41, t^t 3, 1. 13. 

* Dig. Lib. 41, tit 2, 1. 3, § 19 ; Pothier, dc Nantissement, n. 53. ^ 

* Ayliffe, Pand. B. 4, tit 18, p. 531 ; Cod. Lib. 7, tit .7, tit 39, 1.-4, ^ 

Domat, B. 8, tit 7, § 4, art. 14, and note of ^e author. . * 

» Com. Dig. "Mortgage^ B.;* RatclifT v. Davis, Yelv. R. 178, 179; Cortelyon 
V. Lansing, 2 Cain. Cas. in^rr. 200; Bac. Abridg. Bailment^ B.; 2 Kei]^ 

. Comm. Lect 40, p. 581, 582, 4th edit 
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court of equity, or byiuotice in pais to the perty.^ A queelilion 
has arisen, whether, if the pawnor dies without redeeming, the 
right survives to his personal representatives. In one* ccLse,^ it 
seems to have been, thought by the Court, that the right Ex- 
pired with the pawnor’s life. However, there' have been cases 
in equity, in which the right has been enforced in favor of the 
representhtives of the pawnor; and this .seems, according to 
modern opinions, the true doctrine.^ If the pawnee dies before 
redemption, the pawnor may still redeem against his represen- 
tatives.^ • • • 

§ 3^9. K, at the time when the pledgor applies* to redeem, 
the pledge has been sold by the pledgee, without any proper 
notice to the former, no tender of the ’debt due need be made 
before bringing an action therefor ; for the party has incapac- 
itated himself to comply with^his c<^ntract tcTretum the pledge.^ 
The same rule applies, where the pledgee dispenses with a ten** 
der; as if he refuses under any circumstances to restore the 
pledge.^ But, if an action is. brought, the pledgee may recoup 
his debt in the damages.^ 

. § 350. Subject to the rights of the pledgee, the owner has 
a right to sell or assign his property in the pawn ; and in such 
a case, the vendee will be substituted for the pledgor, and the 
pledgee will be bound to allow him to redeem, and to account 
with him for the pledge, and its proceeds. If he refuses, an 
action at law will lie for damages, as well as a bill in equity to 
compel a redemption and account.^ 


^ Cortelyou v. Lansing, 2 Cain. Cas. in Brr. 200 ; Hart v, IJpn Eyck, 2 Johna ■ 
Ch. R. 62; Garlick V. fames, 12 Johns, li. 146; 2 Kent, Comm. Lect. 40, p. 
581, 582, 4th edit 

* Ratcliff V. Davis, Yelv. R. 178; s. c. 1 Bulst. R. 29 ; s. c. Noy, B. 137 ; 
8. 0. Cro. Jac. 2^4. 

* Demandray v. Metcalf, Free. Ch. 420 ; 2 Yem. R. 691, ^8 ; Yanderm v. 
Willis, 3 Bzp. Ch. R. 21 ; Cortelyou v. Lansing, 2 Cain. Cas. in Err. 200. 

, * Com. Dig. Mortgage, B.' 

* CortOlyou v. Lansing, 2 Cain. Cas. in Err. 200; McLean «. Walker, 10 
Johns. R. 472 ; Stearns v. Marsh, 4 Denio, B. 227. 

* Cortelyou v. Lansing, 2 Cain. Cas. in Err. 200, and cases cited; Id. 214. . 

^ Jarvis v. Rogers, 15 Mass. R. 389; Stearns v. Marsh, 4 Demo, B. 227. 

* See Ward V. Fellers, 3 Mioh. 288. , . 

** Franklin Reate, 18 M. 3c W. 481; Magee v. Tolfbd, 8 Forior, 36; 
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*^*361. In every case, where the pledge *has suflored any 
injury by the default of the pledgee, the owner is entitied to a 
recompense in proportion to the damages sustained by him. 

^ Pat, in estimating the damages, no compensation is to be made 
for any injury ^hich has arisen by accidjent, or from the natural 
decay of the pledge.^ 

§ 352. As the general property of goods pawned remains 
in the pawnor, and the pawnee has a special property only,^ 
the latter (as we have seen), fis well aS the former, may main- 
tain an action against a stranger for any injury done to it, or 
for any conversion of it.® Where a stranger comes into pos- 
session under a wrongful title from the pawnee, the owner, 
having a right to consider the bailment, for many purposes, at 
an end, if not for all, may recover it against the stranger, and 
hold him liable foy damag(‘s.4 Bui wlicrc there .is ahy'injury 
.or conversion by a stranger, for which an action lies both by 
the pawnor and pawnee, a recovery by either of them will oust 
the other of his right to recover ; fur there cannot be a double . 
satisfaction.® This is true, as a general rule. But it deserves 
consideration^ whether the owner can, by his recovery of the 
pledge itself, oi: of damag(‘a for the conversion of it, against 
a stranger, oust the pledgee of his security in the pledge or 
its proceeds. And if the * pledgee has .recovered damages 
against a stranger only to the extent of his own lien, it may 


RatclifTe -Vance* 2 Kep. Const. Ct Sa Car. 230 ; Kemp v. Westbrpok, 1 Ves. 
778; Hunt v. Holton, 13 Pick. K. 220; Tn\ worth v, Moore, 9 Pick. B. 847; 
Whitaker v. Sumner, 20 Pick. 399,*405 ; Ante, § 324 to 328. 

^ Pothier, de t7antissement, n. 88, 39. 

• Ante, § 287. 

Bao. Abridg. Trover^ C. ; 2 Black. Comm. 4.03 ; I Jloll. Abridg. 569, pi. 
See Piun v. Whittaker, 1 R. & M. 99; Gordon v. Harper, 7 T. R 9; Ante, 
§ 98, 94, 95, 150, 152; Nicolls v. Bastard, 2 Cromp. Mces. & Rose. 659, 660. 

• NevAram ». Thornton, 6 East, 17; Martini r. Coles, 1 M. & Selir. 140; 
fSekering V. Busk; ^5 East, 88 ; McCombie v. Davies, 6 East, 588 ; Dillenback, 
fL Jeipme, 7 Cowen, B. 294 ; Smith v, James, 7 Cowen, & 328 ; Ante, § 
824-827 ; Story on i^ncy, $ 118 and note; Id. § 225, 227. 

• Bac. Abr. TVombt, C. ; Booth v. Wilson, 1 Bam. & Aid. 59 ; Bush v. JLyon, 
9 Cowen, & 52 ,* Smith v. James, 7 Cowen,* B. 828; Nicolls v. Bastard, 8 
Cramp: Mees. & Bose. 659, 660; 2 Saund. Rep. 47 Williamifs noU; Ante, 
194,150,152.* 
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further deserve consideration,, whether, upon suitable proofs, 
the owner .may not also be*cntitled to recover for the surplus/ 
However, these are propounded merely as matters open* tp 
further inquiry. Where the pledgee is ousted of his possai* 
siou by a mere stranger, it is said that he is entitled to re- 
cover this full value of the pledge.^ But where the pledge 
has been wrongfully taken possession of, and retained by the 
owner, or by one acting undt^r his authority, or with his as- 
sent, there tlie pledgee is entitled to recover damages only to 
the amount of his lien.^ 

. § 353. Goods pawned, arc not liable to be taken in execu- 
tion in an action against the pawnor ; ^ at least, not unless the 
bailment is terminated by payment of the debt, or by some 
other cxtiuguishmeiit of the jjawnee’s tiilc.^ This is the rule 


* Lyle V. Ilarkcr, 5 JViiui. U. 457 ; Ileydon Si Smith's case, 13 Co. Rep. 67 ; 
Ante, § 93 ; TngcrsoII v. Van Hokkeiin, 7 Co wen, 670, and note (a) ; Pome- 
roy V, Smith, 17 Pick. R. 

• Ingersoll v. Van Bokkelin, 7 Coweii, R. 670, 681, and note; Lyle v. Bar- 
ker, 5' Binn. R. 457 ; Ileydoii & Smith's ease, 13 Co. Rep. 69. Sec Bcnjamia 
V. Strcmplc, 13 Illinois, 468. 

• [But see Stief v. Hart, 1 Comstock (X. Y.), U. 20, where it was decided 
that a sheriiT holding an execution against a pledgor may by virtue thereof 
take the property pledged out of the iiands of the pledgee into his own pos- 
session, and sell the right and interest of the pledgor therein.] 

* Coggs V. Bernard, Holt’s Rep. 528, 529 ; Badlani tf. Tucker, 1 Pick. B. 
389 ; Bigelow v. Willson, 1 R. 485^; Mai>^ v, Lawrence, 4 Cowen, R. 
461 ; 1 Dane, Abridg. ch. 17, art. 4, § 3 ; Pomeroy v. Smith, 17 Pick. R. 85. By 
a special statute provision in Massaehusetts, pledges lhay be attached by the 
creditors of the pledgor upon a tender of the amount due on the pledge, or tihe 
pledgee may be summoned as his trustee to answer for the surplus. Revised 
Statutes, 1836, eh. 90, $ 78, 79, 80 ; Id. ch. 109, § 25, 26 ; Pomeroy v. Smith, 
17 Pick. R. 85. See also, Wheeler v. hlcFarland, 10 Wend. R. 318. Whether, 
in case of a pledge of personal property, the property can be levied on under 
an execution by a creditor of the pledgee, so as to sell and pass the pledgee’s 
tide thcroin, is a point upon which no direct adjudication has been made. 

In the case of a mortgage of personal property, it has bc|» held, that, after 
a forfeiture by nonpayment of the debt, the property may be levied on under 
. an execution by a creditor of the mortgagee, even although the property is in'" 
the possession of the mortgagor. Ferguson v. Lee, 9 Wend. R. 258. Bnt 
' quatre, whether in such a case thh equity of redemption of the mortgagor would 1 
be destroyed, or whether it would subsist against the purchaser at the idieiiff’s 
sale. 
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iiii casjBs of executions at the suit of private persons. . Btat it 
would seem, that ift^.the case of the Cmwn the pawn may be 
taken generally, on satisfaction of the debt to the pawnee, or 
tdken and sold subject to his right.^ 

§ 3^)4, In the next place, as to the duties and obligations 
of the pawnor. By the act of pawning, the pawnor enters 
into ail implied engagement .or warranty, that he is the owner 
of the property pawned ; and, unless he gives notices of a 
difiltx^nt interest, that he is the general owner; and that lie 
has good right to pass tht? pawn. If he violates this engage- 
ment, cither by a tortious or by an innoeent bailment of prop- 
erty, which is not his own, or by (‘xeeeding his interest there- 
in, he is liable to the pawnee in an action for damages.* It 
follows, that the pawnor is under an implied engagement not 
to retak(? the pledge, or in any manner to interfere with the 
rights of the pawiUM?. * ^ 

§ 355. If tin*, pawn has a dc^ft'et, unknown to t.h<^ pawnee, 
which destroys its vaffie, ihe Freiieh law* gives him a right of 
action for. another pawn in its stead.'* This seems highly rea- 
sonable; th(5 common law, however, docs not give any such 
right. But ill such a . case, an action will lie at the common 
law agaihst the pawnor, upon his implied engagdinent or war- 
ranty of title; and, a fortiori^ if any fraud is practised by the 
pawnor, an action for damages will doubtless lie against him. 
Perhaps, also, the whole contract inay, under such circum- 
stances, at th(i option of the pawnee, be rescinded by a court 
of equity*,’ 

§ 356. The pawnor, indeed, 4s in all cases of tliis sort bound 
to good faith, and is responsible for all frauds, not only in the 
title, but in the concoction of the contract.* Thus, if he should 
fraudulently misrepresent the nature or quality of the thing 
pledged, as for example, if he should pledge a vase of brass, 
Asserting it to be gold, he would be liable therefor ; for it is ft , 


» 2 Chitty on Fk^erog. eh. 12, P. 1, §’5, p. 28.5, 286. v. . 

.* Potbier, de Nantissoment, n. ‘54, 55, 56; Dig. Lib. 13, tit 7, L 
U16. 

* Potbier, de Nantiasement, n. 57. 

* Potbier, de Nan^j^ment, % 59.* 
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rule of the common law, that fraud vitiates evety contract ; t 

damages, by way of recompense, may be recovered for all'- 
losses and injuries occasioned by fr&ud. I'he like rule prevails 
in the Roman law ; and indeed fraud is therein denounced mth 
studied reprobation, Si quis in pi^nore pro auro ms subjecisset 
credUori^ qualUer ten^ur? Si quidem data* auro ms subjecisset^ 
furti tenetur; quod^ si in dando ms subjecisset^ turpUer fecisse^ 
non furem esse ; sed et hie jjuto pigneralitium judicium locum, 
habere} But, whenever there ^is a defect in the pawn, in 
the tide to it, there is no pretence to impute fraud, if the 
pawnee takes it with full, knowledge of all the circumstances ; 
for he is then bound by his contract, as he has chosen to make 
it ; and, volenti rum fit injuria. The Roman law has promul- 
gated the like doctrine. Si sciens creditor accipiat vel alienum^ 
vel obligatuniyVcl morbosum^ conirarium judicium ei non compe^ 
tit? The same doctrine is alsb fully recognized iu the French 
law« 

§ 357. Another obligation of ihe pAvnor, by the Roman 
law, is to reimburse to the pawnee all expenses anjl charges, 
which have been necessarily incurred by the latter in the pres- 
^ervation of the pawn,** c!ven thougli, by. some subsequent acci- 
dent, these expenses and charges may not have sedUred any 
permanent beiieiit to the pawnor. No decision has been found 
in the common law directly upon this point. If there is an 
express contract to pay such expenses, that doubdess ought to 
govern the case. And where the circumstances of the case 
• neCturally leajd to an implied agreement to the same, effect, it 
will be .equivalent to an express declaration. But whatever. . 
may be the rule, as to ordinary expenses and charges in a case 
of mutual silence, it seems but reasonable, that extraordinary 
expenses and charges, which could not have been foreseen, 
should be reimbursed by the pawnor. If, for instance, a horse . 
is pawned, and he meets with an injury by accident, the ex^ 


^ » Dig. Lib. 18, tit. 7, 1. 36. - . 

' Dig, Lib. IS, tit 7, 1. 16, § 1 ; Pothicr, Pand. Lib. 13, tit 7, n. 27. 

* Pothier, de Nantissement, n. 58, 59. 

* Pothier, de Santiss^ment, n. 60, 61 ; Dig. Lib. 18, tit 7, L 8; 1 Doma^ B. 
3, dt § 8, art 19 ; Ante, § 806, 843. 





ON PAWNS ON PLEDGES. 


pienses of his cure seem jfistly chargeable upon the pawnor, as 
they are incurred foi; his ultimate benefit. So^ if a ship, which 
is pledged, is injured by a%toTin, and expenses are necessary 
to preserve her from absolute foundcjiiig, such expeases seem 
properly to fall on the owner.^ 

$ 358. * In respect ’to expenses which arc not necessary, but 
still are useful to the thing pawned, the Roman law pursued a 
middle course, and left thorn to be allowed or disallowed by the 
proper judicial tribunal, according to circumstances. If* the 
expenses were very large and onerous, they were not to be 
aUowcd. If moderate an<l bonefi(*.ial^tliey might be allowed 
at the discretion of the Conrt.^ The coniinon Isiw has not in- 
vested courts of justice with any such discretion,^ or allowed' 
the pawnee any such latitude of expenditiin*, without the ap- 
probation of the pawnor, either express or implied. 

§ 359. Wc conic, in the last place, to the consideration of the 
manner in which the contract of pledgee or mortgage is, or may 
be, extinguished. An extinguishment may arise in several ways. 
(1) By the full payment of tlie d<‘bt, or the discharge of the 
other engagements, for which tlic^ phidge was given.® Si domU 
nus solverU pecuniam, pig^ms quoque ptiriniUutr.^ (2) By a 
satisfaction of the debt, in any other mode, either in fact, or by 
operation of law ; as for instance, by rc?ceiviiig other goods in 
payment or discharge of th«5 debt.'* Ilem liberatur pignusy sive 
solutuni est debiliim^ sive co mmine satisfaclum estfi 

§360. (3) An extinguishment of the right of pledge may 
also be by tailing a higher or a diflerent security, for the debt 
(as, for ^example, a bond or obljgatioii for a promissory notc)^ 


» See Ante, § 121, 121 a, 154, 197, 256, 273, 306 ; Ast, § 388, 389. 

• Foihier, de Nantissement, n. 61 ; Dig. Lib. 13, tit. 7, L 25 ; 1 Domat, B. 3, 
tit 1, § 3, n. 20 ; ■ Ayliffe, Pand. B. 4, tit. 18, p. 530, 531 ; Ante, § 121, 121 a, 
154, 197, 236, 274. 

• 1 Domat, B. 8, tit 1, § 7, art. 1 ; Pothicr, Pand. Lib. 20, tit 6, § 1, 1. 1-5 ; 
Ayliffe, Pand. B. 4, ch. 18, p. 536, 537. 

« Dig. Lib. 20, tit 1, 1 13, § 2. 

» 1 Domat, B. 8, tit 1, § 7, art. 4; Pothicr, Pand. Lib. 20, tit 6, § 4, 1. 17, 
20 ; Ayliffe, Pand. B. 4, tit 18, p. 536, 537. 

• Dig. Lib. 20, tit 6, 1. 6. 
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Without any agreement that the pledge shall be retained tbert« 
for. This, in the Roman and foreign iaw, is called a Nova^ 
Uon; and, as the original debt it thereby extinguished, the 
contract of pledge, which is but an accessory, is also extinguished. 
Novata autem dtbUi obligaUo pigms perimit^ nisi convenit^ •ui 
pignus repetatur.^ But as no novation has ^ the effect to extin- 
guish a prior debt, unless such is the intention, of the parties, it 
follows, that a mere change of the security will not extinguish 
the right to the pledge, without the express or implied assent 
• of both parties.^ 

§ 36J. (4) In the nex^ place, whatever by operation of law 
extinguishes the debt, will extinguish* the right to the pledge 
also. Therefore, if, in a suit brought by 'the pledgee for the 
debt the pledgor obtains a judgment in his own favor, which 
bars any future recovery of the debt, that will extinguish the 
right to the pledge.^ 

§ 362. (5) In the next place, if the right to the debt is 
barred by prescription, it is said in the Roman law that the 
right to the pledge is also gone.^ . This is equally true in the 
common law, when from tiie length of tidic there arises a pre- 
sumption of the payment or discharge of the debt. But if 
.there is merely a positive bar by the statute of limitations 
against a personal action for the debt, it may deserve consider- 
ation, how far this will ou^t the party of his right to retain the 
pledge towards satisfaction of the debt; for the possession 
of the pledge may be the very reason why the pledgee has 
omitted to bring a personal suit for the debt 'within the pre- 
scribed time. The pledgor is not ordinarily barred of his right 
to redeem the pledge, so long as the pledgee may be presumed 
to hold it as a pledge.^ And the continuccL possession of the 


* 1 Dontst, B. S, tit 7, § 7, art. 2, 4 ; Id. B. 4, tit S, § 1, art 1 to 5 ; Pothier, 
Band. Lib. 20, tit 6, § 1, 1. 6, 7 ; Aylifie, Fand. B. 4, tit 18, p. 586, 537 ; Dig. 
Lib. 18, tit 7, 1. 11, § 1. 

* 1 Domat, B. 4, tit 8, § 1, art. 1 to 6 ; AjlifTe, B. 4, tit 18, p. 586, 587. 

* 1 Domat B. 3, tit 7, $ 1, art 8 ; Pothier, Pand. Lib. 20, tit 6, § 1, L 8. • 

« 1 Domat, B. 8, tit 7, § 4, art 9 ; Pothier, Pand. Lib. 20, tit. 6, § 5, 1. 87-4a 

* [See accordingly, Spears v. Hartley, 8 Esp. B. 86; Thayer o. Mium, 19 
Pick. 536 ; Keed o. Shipley, 6 Vermont 602.] 
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pledgee, being founded upon the presumed conient of the 
pledgor, affords, undei^ such circumstances, proof of the non* 
extinguishment of the debt, although the statute of limitations 
may present a bar to a mere personal action. On the other 
hand, if a very long period has elapsed, and the pledge has 
oontinued in the possession of the pledgee, it atlbrds a pre- 
sumption of the abandonment of it by the pledgor ; and if any 
presumption of an extinguishment of the debt arises in such a* 
case, it is an extinguishment by receiving the pledge in satisfac- 
tion. If, then, the statute* of limitations has run against the 
debt, as a personal claim, and the pledgor sc^eks to reeover back 
the pledge, why may not the pledgee avail himself of the pro- 
tection of the same statute to bar such suit? iniie pledgor 
insists, that it is still a pledge, why may not the other party 
avail himself of all the fair presuiuptioiis arising in the ease, 
that the debt has ii<it been in fact i)aid, i)r that the pledge has 
been deemed a satisfaction of it ? Home* of the adjiidg(*d cases 
seem silently to admit the exist(*iice of a right in the pledgee 
over the pledge, notwithstanding the lapse of a period exceed- 
ing that of the statute of limitations for a personal suit for the 
debt.^ This, however, must be considered, in the absence of 
some direct authority, as a point inercdy propounded for further 
consideration. But if the pledgor udinits the existence of the 
debt, and brings a bill to redeem, he can do so only upon pay- 
ment of the debt, although the*statute of limitations might 
otherwise be pleaded as a bar to it. 

§ 363. (6) The right to the plf*dgc is also gone, when the 
thing perishes. Sicul re corj^orali exlincfdy ita cl usufruclu 
extinctOy piffnus hypothecqve perily is the language of the Roman 
law.^ If it undergoes any permanent and essential transmuta- 
tion, it would seem, by the Roman law, that the right to it, 
under some circumsfanccs, would be extinguished. Thus, if a 
wood should be delivered as a pledge, and a ship should be 


^ Kemp v. Westbrook, 1* Ves. K. 278 ; Gage v. Bulkcly, Ridg. Cas. Temp. 
Hard. 278 ; Ratcliff v. Davis, Yelv. R. 178, 179. See also, Pothicpr, Pand. Lib. 
20, tit 6, § 1, art 2; 1 Powell on Mort by Coventry & Rand, 401, md notes, 
ibid.; Higgins o. Scott, 2 Bam. & Adolph. 413. • 

* Dig. Lib. 20, tit 6, L 8 ; Pothiev, Pand. Lib. 20, tit 0, n. 12. * 
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afterwards >built of the trees, the ship would not be pledged/ 
unless there were an express stipulation, that the trees, and; 
whatever should be constructed out of them, should be equally 
subject to the pledge. Si qui$ caverit^ vJt sylva stbi pignori 
essetj navent ex ed materid factam non esse pignoris^ Cassius, 
ait; quia aliud sit materia^ aliud mvis. Et idea nominatim in 
dando pignme adjiciendum esse^ aU^ queeque ex sylvd facta noAave , 
*sint^ This example, perhaps, ought not to be deemed to fur- 
nish the foundation of any general rule, since in the building 
of a ship various other materials besides the trees, must have 
been used in the construction. * Let us suppose a gold vase to 
be pledged, and then melted down into a bar of gold, or a bar 
of gold to Be wrought into a vase, without the use of any 
other materials, and the question might then present itself in a 
very diflerent aspect. However this may be, it seems certain, 
that, at the common law, the ]dcdge is not thereby extin- 
guished.^ As far as the property can be traced, it will still be 
held a pledge by the common law, whatever transmutations it 
may have undergone without the assent of the pledgee.® 

§ 364. (7) The right also is extinguished by any act of the 
pledgee, which amounts to a release or waiver of the pledge. 
This may be by a release in solemn form of the debt, or by 
any other discharge of the right ^o the pledge. But a release, 
of a part, or of an undivided portion of the things pawned, will 
operate as an cxtinguishment»only pro lanto,^ -If the pledgee 
yields up the possession of the pledge to the pledgor,^ or con- 
sents that the latter shall alienate it, or pledge^ it to another 
person, cither of these acts will a|nount to a waiver of his right 
to the pledge.^ 


* Dig. Lib. 13, tit. 7, 1. 18, § 3. 

* * Pothi^Pand. Lib. 20, tit. 6, n. 12, IS; 1 Domat, B. 3, tit 1, § 7, art. 7; 
Ayliffe, PJRI. B. 4, tit 18, p. 536, 537. 

' Taylor v. Plumcr, 3 Maulc & Sclw. 562 ; Story on Ageney, § 224, 229-231., 

* Potbier, Pand. Lib. 2, tit 6, § 4, 1. 14 ; Macomber r. Parker, 14 Pick. B. 

497,607. , ‘ . 

* Homes V. Crane, 2 Pick. R. 607 ; Runyan v. Mersereau, 11 Johns. R. 639; 
Ante, § 287, 299 ; Re^vea v. Capper, 5 Bing. N. C. 136 ; Ryall v. Rolle, 1 Atk. 
166. . • ' , 

* Potbier, -Pand. Lib. 20, tit 6, § 4, 1. 21?; 1 Domat, B. 3, tit 1, { 7, art 12,. 
13, 14 ; Ante, § 287, 289. 
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(%S65. These formal divisions of the inodes of extin^ish* 
ii% the'right to the pledge have been taken from -the Ifoman 
lawi in which they are 8<it down with minute accuracy. The 
common la\\^ howeveri is precisely the same as to all the prin*>^ 
ciples which govern them, with the exceptions which have been 
incidentally suggested. Indeed, the whole doctrine of extin- 
guishment is resolvable into the very first elements* of justice, 
and is founded upon the. express or implied intention of the 
parties to extinguish the pledge, or u|)on a virtual extinguish- 
ment by the necessary operation of law. 

§ 366. It remains to take notice of a few peculiarities in the 
local jurisprudence of Massachnsc*tts, upon the point now under 
consideration. It st?ems to have bec.'ii held in one case, that, if 
a pawnee ^causes the goods whicdi nn^ ]>awne(], to be attached in 
a personal suit against the pawnor for the very debt for which 
it is pledged, his lien or right to the plc‘dge is waives! or extin- 
guished by such an attachment.^ Hut this doctrine, if it is ad- 
mitted to be fully settled, is to be nistricted to the very case 
stated ; *for an attachment of the sam<*. property by the pawnee, 
for the security' of other debts due to him by the; |)lcdgor, will 
not be a waiver or extinguishment of the lien or right of the 
pledgee to the pledge, if at the time of such attachment he 
gives notice to the oilicer, tliat^e means also to insist on such 
lien and pledge, and he n^piircs tlie oilicer to maintain the pos- 
session accordingly for him,^ It seems, also, to have been 
held in another case, tiiat the pledgee has no right, in any per- 
sonal suit, ta attach any other property of the pawnor for the 
debt, without first rAurning the pawn to him.**^ [But if this 
ever was the law' in Massachusetts, it has long sinqp' been' over- 
ruled.^] It is to be observed, tliat the common process, by ' 

^ 

Swett V. Brown, 5 Pick. R. 178. But see Buck v. Ingersbll, 11 Met. 226. 
See also^ Jacobs v, Latour, 5 Bing. R. 130 ; Hooker v. Olmstcad, 6 PielcM R. 
481 ; Story on Agency, § S67. 

. * niwntond V. Newell, 14 Pick. R. S32, 335 ; Whitaker v. Sumner, 60 Pick. 

B. 899, 406. , 

• Cleverly y. Brackett, 8 Mass. R. 150. [But see Taylor v. Cheever, 6 Gray, 

146, in which pleverly v. Brackett is overruled.] ' * ‘ • 

* See Beckwith v. Sibley, 11 Pick. R. 482 ; Cornwall v. Gould, 4 Pick. 444; 
Whitwen V. Biigbam, 19 Kck. R. 11^ ; Buck v. Ingersoll, 11 Mete. 292 ; Tay- 
lor V. Cheever, 6 Gray, 146. 
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which personal suits are instituted in Massachusetts! is 
of attachment*! which authorizes an attachment of <the pfopertjt^ 
or, if none can be found, an arrest of the person of the debtor, 
to answer the exfgency of the writ. In order to make the 
process effectual, it is indispensable that there should be either 
an attachment of property (nominally at least), or an arrest of 
the person. The effect of these decisions, therefore, supposing 
them to be sustained to their full exkmt, may be, that the writ 
of attachment in all cases of pledge, will be but a writ of capias 
in favor of the creditor, and that, however inadequate the 
ple5gc may be as a security, he must abandon it before' he can 
secure himself by any attachment of the property of his debtor. 
What would be the effect of a levy of the execution, which 
should issue upon a judgment in favor of the creditpr for the 
debt, upon the pledge or other proj)crty of the debtor, does not 
appear to have been decided. Nor, indeed, does it appear to 
have been decided, what would be the effect of a personal suit 
brought by the creditor while he retains the pledge. 

§ 367. 'Phe important head of Pawns or Pledges’ is thus 
brought to a conclusion. And, however minute some of the 
details and distinctions may appc'ai* to be, they arc far from ex- 
hausting the subject. If the object of these Commentaries had 
not been rather to present a practical view of thedeading prin- 
ciples, than to introduce nice discussions, there would not be 
wanting other materials to exercise the subtilty, as well as to 
employ the patience, of the inquisitive jurist. 


CHAPTER VI. 

CONTRACTS OF HIRE 

§ 368. The fifth and la*st class of Bailments consists of bail- 
ments for hire. A contract of this sort is called in'^be Roman 
law Location or Locath" Conduction both words being used pro*- 
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mifemusly to signify the same thing.^ In the Ronian law it 
iMy be defined thus*: Location Conduciio est contractu^^ quo de 
re fruendd vel faciendd pro certo pretio convenit.^ In other 
words, it is a contract, whereby the use of a thing, or tlie ser- 
vices and labor of a person are 'stipulated to l)e given for a 
certain reward.® Pothier defines it to* be a contract, by which 
one of < the contracting parties engages to allow the other to 
enjoy or use the thing hired, during the stipulated period, for a 
compensation which the other party engagers to pay.® defi- 
nition, substantially the same, will be found in other writers.® 
Lord Holt has defined it to be,. ‘‘whtni goods arc left with' 
the bailee to be used by him for hire.”® The objection lo this, 
as Well as to the definition of Pofliier, is, lliat it is incomplete, 
and covers only cases of the hire of a tiling {loaitio rn)^ and 
excludes all cases of the hire of labor and services, and of the 
carriage of goods. Mr. Uc^ll defines it with great exactness, 
thus : “ Location is in general detiiKul to be a eonlract, by 
which the temporary use of a subject, or the work or service 
of a persoil^is givc'ii for an ascertained hire.”^ At tlm com- 
mon law it may projierly enough be. (hdinc^d to be a bailment 
of a personal' chattcil, wliere a compensation is to be given for 
the use of the thing, or for labor or services about it ; or, in 
other words, it is a loan fur hire, or a hiring or letting of goods, 
or of labor and services, for a reward.® 

§ 369. We arc accustomed, in the common law, to use 


■ ^ Ayliffe, Panel. 11. 4, lit* 7, p. 460. 

' This is the definition given by Pnthiur, in his edition cf the Pandecte, de- 
duced from the Roman text, hut not the text itself*. Pothier, Paiid. Lib. 19, 
tit 2, n. 1 ; Inst. Lib. 3, tit 25 ; Dig. Lib. 19, tit. 2, 1. 1, 2 ; llcinccc. Pand. Lib. 
19, tit 2, § 307. 

* Wood, Inst. B. 3, ch. 5, p. 235, 236 ; 1 Domat, B. 1, tit. 4, § 1, art. 1. 

* Pothier, Contrat de Louage, n. 1. 

* 1 Domat, B. 3, tit 4, § 1, art. 1. Sec also, Code Civil of France, art 1709, 
1710. 

* Coggs V. Bernard, 2 Ld. Raym. 909, 913. 

» 1 Bell, Comm. § 198, 385, 4th edit; 1 Bell, Comm. p. 255, 451, 5th edit; 
1 Bell, Comm. § 198, 385, 4th edit * 

* 2 Kent, CoQim. Lect. 40, p. 585, 4th edit ; 1 Bell, Comm. p. 255, 451, 5ih 
edit ; I^Beli, Comm. § 198, 385, 4th edit. See also, Monthly Law Magazine 
(London), for April, 6839, p. 217, 218* 219. 
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words corresponding to those of the Roman law, almost in %e 
same promiscuous manner. Thus letting (locatio) and hiring 
{conductio) are precise equivalents, used for the pufpo|ie of 
distinguishing the relative situation of different parties to the 
same contract. The letter, called in the civil law*/oca/or, and 
in the French law locateur^ loueur^ ^or bailleur^ is he who, 
being the owner of the thing, lets it out to another for -hire or 
compensation ; and the hirer, called in the civil law conductor^ 
and ij^ the French law conducteufy pretieur^ locdtaire^ is he who. 
pays the compensation, having the benefit of the use of the 
thing.^ Both Heincccius and Sir William Jones have taken 
notice of tlic nicety in the use of the words locator and conductor 
in the Latin language. The employer,' who gives the reward, 
is called locator operis (the lotbir of the work),%ut conductor 
operarum (the hirer of the labor and services) ; while the 
party employed, who receives the pay, is called locator oper^^ 
arum (the. letter of the labor and services), but conductor operis 
(the hirer of the work).‘^ The nicety, although not as much 
felt in the English language, is yet not a total strari||er to it.^ 

§ 370. The contract of letting and hiring is usually divided 
into two kinds : — (1) Location or loccUio-conductid rei^ the bail- 
ment or letting of a thing to be used by the bailee for a com- 
pensation to be paid by him. (3) Locatio operis^ or the hire 
of the labor and services of the bailee for a compensation, to 
be paid by the bailor.'^ And this last kind is again subdivided 


* Wood, Inst B. 3, cli. 5, p. 230 ; Pothier, Contrat do Louage, n. 1 ; 1 Do- 
mat, B. 1, tit 4, § 1, art. 2; llciiiccc. Pand. Lib. 19, tit. 2, § 318; Jones on 
Bailm. 00 ; Wood, Inst Civ. L«*iw, 230. 

.* Ileincce. Pand. Lib. 19, tit. 2, § 320. note ; Jones on Bailm. 90, note (r) ; 
Pothier, Pand. Lib. 19. tit 2, p. 2, n. 1, 15 ; Pothier, Contrat do Louage, n. 39S. 

* Mr. Gibbon, in common with many other writers, has complained of the 
poverty of our language in roganl to terms expressive of some of the different 
classes of bailments, and especially of the difference between a mutuum and a 
commodatum. lie has not hesitated to adopt the term ** location,*’ to signify the 
contract of hire. One might almost bo tempted to follow him in this natnniliz^r 
sion of the Roman word. Gibbon’s Rome, voL 8, ch. 44, p. 84. In the Sc<^ 
tish law, the letter is called the locator, and the hirer the conductor, and the 
contract of hire, location. 1 Stair, Inst. B. 1, tit 15, § 1, 5> 6. 

* Code Civil of Fnmce, art. 1709, 1710; Pothier, .Contrat de Louage^ Art 
Prelim. ; Merlin. Report art LauagSf art J^ilmenL 
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Mo two classes ; — (1) Locatio operis faciendi, or the hire of 
labor and work to be done, or care and attention to be be-, 
stowed, on the goods bailed by the bailee for a compensation ; 
or, (2) Locatio operis mercium vehendaruwj or the hire ^ the 
carriage of goods from one place to another for a compensa- 
tion.^ Each of these heads will be severally treated of in its 
order ; and for the sake of brevity we shall often call the bailor 
the letter, and the bailee the hirer. Jjord Holt'has called the 
former the lender, and the latter llu; borrower.'^ Bat this 
language is equivocal, and may lead to some confusion, since 
it is usually appropriated to casi?.s of gratuitous loans. 

§ 370 a. There is aiiothcT <*l:issjiieation, made, by Pothicr 
and alluded to by Sir William .foin‘s, in (contracts of hire, and 
in which tl^l former dividi's them into regular contracts of 
hire, and irregular cent rads of hire. Jn the former case, the 
specific thing which is let to hire is to be returned; in the 
latter case, the specific thing is not to be riiturned, but a thing 
.of a similar nature an<l value.® In this the regular luring 
corresponds to a regular d<‘posil, and the irregiflar hiring to a 
mutuum; and the same; distinction subsists bedween them. In 
the regular contract of hire, tin* projirictary interest in the 
thing let is not cliaiig(‘d, but rtnnains in jllie letter; in the 
irregular contract of hire, the proprietary interest in the thing 
is changed and passes to the liirer.^ TIkj same distinction was 
recognized in the Roman law. 'J'hus, if cloths were let to a 
fuller to be dressed and to b<? returned, there the coiilruct was 
deemed to be one of regular liire. On the other hand, if an 
ingot of silver was given to a slnitli, to be J[)y him melted and 
wrought into vasesf there it was a contract of irregular hire. 
Bjenm hcatarum duo genera esse ; ut dut idem redderetur^ 
sicutij quum vestimenta fulloni curanda locarerdur; aut ejus^ 
dem generis redderetur^ veiutij quum argentum jmstulatum fabro 


^ Jones on Bailm. 85, 86, 90, 103; Id. 118 ; 2 Kent, Comm. Lect 40, p. 585, 
1^6, 4th edit; Code Civil of France, art. 1709, 1710, 1711. 

* Coggs V, Bernard, 2 Ld. Raym. 909, 91S. 

* Pothior, dc Ddp5t, n. 82 ; Jones on Bailm. 102 ; Ante, § 84. 

* PoOiier, de D5pdt, n. 84 ; Ante, ^84 ; Post, § 415 a ; 2 Kent, Comm. Lect 
40, p. 588, 589, 4th edit ; Jones on Bailm. 102. 

B41X.M. 26 
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daretur^ ut vasa jfierent, aut aurunij at annuli; ex superm^ 
causd rent domini mancre ; ex posteriori in credilum iri.^ Idem 
juris esse in deposito? This distinction is not formally acknowl- 
cdglfei in the common law ; although it may exist in practice, 
and give rise to different rights and responsibilities in the hirer.® 
Sir William Jones saysj that, in the former case, it is a regular 
bailment ; in the latter, it becomes a debt.^ ' Perhaps the latter 
falls more pmperly, in the eominon law, under the head of the 
innominate contract. Do ut facias? 

* § 371. Before proceeding to the consideration of the dif- 
ferent species of contracts of bailments for %ire, it may be 
prbper to state some tilings which arc applicable to them all. 
Pothier (as well as other foreign jurists, who have treated the 
subject with systematic accuracy), lias reiiiarkei^f that.it is a 
contract which arises from the principles of natural law ; that 
it is voluntary and founded in consent ; that it involves mutual 
and reciprocal obligations; and that it is for mutual benefit.® 
In some respects it bijars a strong resemblance to the contract 
of sale {empfunvendUio ) ; the principal ditrcrcnce between them 
being, that in cases of sale the own(?r parts with the whole 
proprietary intt'rest in the thing; and in cases of hire, the 
owner parts with it only for a temporary use or purposed 
§ 372. From what has bcuai observed, it is obvious that sev- 
eral ingredients are of the essence of the contract. (1) There 
should be a thing in esse which may be the subject-matter of 
the contract. (2) It should be a tiling capnjile of being let. 
J[3) The bailee should have a right to use, enjoy, and possess 


* Dig. Lib. 19, tit. 2, h 31 ; Pothier, Traite cle Depot, n. 82 ; Ante, § 84 ; 
Jones on Bailm. 102 ; 2 Kent, Conun. Lcct. 40, p. 589, 3d edit.; Post, § 415 a, 
438, 439. 

‘ Ibid. ; Ante, § 81. 

* Post, § 415 a, *438, 439 ; Jones on Bailm. 102, 103 ; Pothier, Traitd de Dd- 
pdt, n. 83. 

* Jones on Bailm. 102. 

* Post, § 377. 

* Pothier, Louage, n. 2 ; Wood, Civil Law, B. 3, ch. 6, p. 235, 236 ; Aylift, 
Pand. B. 4, tit. 7, p. 460 ; Pothier, Pand. Lib. 19, tit. 2, n. 2. 

^ Pothier, Louage, n. 2, 3, 4 ; Jones on Bailm. 86 ; Dig. Lib. 19, tit. 2, 1. 1, 2 ; 
Pothier, Pand. Lib. 19, tit 2, n. 2, 9, 10. ‘ v 
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ii^ during the period for which it is let. (4) There should be 
a price for the hire. And (5) there sliould be a contract 
possessing a legal obligation between the parties. These are 
accordingly treated by Pothier as of the essences of a lo^jjjjlltion, 
or contract of hire.^ (1) The first rccpiircs scarcely any com- 
ment; for unless there is a thing in to which the contract 
can attach, and which necessarily constitutes its basis, the 
parties have acted under a mistake, and oughi not lo be bound 
by the bargain. Thus, fpr instance, if tlie thing which is the. 
intended subject of the contract has perished, as if a horse, the 
intended subjaut of the hire*, is dead at the time when- the con- 
tract is entered into, the contract becomes a nullity.*-* 

§ 373. (2) As to what tilings may be let to llire. In the 
common lafir, when the bailment of a thing is spoken of, it is 
confined to pmsonal or movable property allhough, in the 
Roman and Contiiunital law, the corresponding expression is 
equally applicable to real estate, or immovable propi^rty, and to 
incorporeal hereditaments.^. 'IMa^re. setrins no didieulty, in the 
common law, in applying the eontraett of bailment for hire to 
choses in action and to written seenrira.'s as well as to goods 
and chattels. Although the use. of the former on hire is proba- 
bly rare, the carriage of them is a very common business of 
bailees for hire. Nor is there any intrinsic difiiculty in apply- 
ing the term bailment to land and immovabhi projicrty. But, 
wherever land or immovable property is the subject of the 
contract, it passes lUKhir another denomination, and embraces 
many different considerations. We rnwer hear of the bailment 
of houses or farms, although we often hear of the demise, and 
lease, and renting of houses and lands. 

§373 a. (3) The use and enjoyment of the thing by the 
bailee. The thing must not only be personal or movable- prop- 


‘ Fotifieir, Louage, n. 6, 7, 9, 22, 27, 32, 42. 

* Id. n. 7. 

* Coggs 17 . Bernard, 2 Ld. llaym. 909, 913; Jones on Bailm. 89, 90; Ante, 
*§51. 

* Pothier, Contrat de Louage, n. 9 ; 1 Domat, B. 1 , tit 4, § 1, art 4, 9; Id. 
§ 4 ; Code Civil of France, art 1713 ; Aylifie, Pand. B. 4, tit 7, p. 464 ; 1 Bell, 
Comm. p. 451, 5th edit ; 1 Bell, Comm. § 385, 4th edit 
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erty, 'but it must be let to the bailee for a certain time, and 
certain purposes, either expressed or implied^; and there must be 
a right in the bailee to use the thing, or to have the possession 
or enillll^mcnt of it for those purposes, during the contemplated 
period of the bailment.^ It would be preposterous to suppose 
that the bailee would contract to pay a compensation for a 
thing, from which he could derive no use, benefit, or employ- 
ment, and which he should hold by the precarious tcniire of 
the mere will of the bailor. As to j^he nature or the time of 
the use or enjoyment of Ihe thing, it may be expressed, or it 
may be implied from circumstanced.*-^ Whethet4t is expressed 
or implied, the same legal result takes jdace.® The bailee must 
not exceed the proper use or enjoyment of the thing, either 
in time, or mode, or extent.** If he does, he will become 
responsible for the tortious conversion of the property, and 
generally for all losses consequent thereon, or subsequent 
thereto.® 

§ 374. (4) As to the price or recompense. This, also, is 
of the essence of ihe contract, for if no hire is to be paid, it 
becomes a gratuitous loan.® Pretium aulem consiittii oportet^ 
nam nulla emplio sine preiio esse pofesl^ is the language of 
the Institutes in cases of sale ; < and the same rule applies to 
bailments for hire.® At^cording to the Roman and foreign 
law, the price must not be merely nominal, but must be in- 
tended to be a substantive compensation.® It must be certain 
and determinate, or be capable of certainty and estimation, in 
contradistinction to being contingent and conditional in its na- 


' Pothicr, Contrat dc Lounge, q. 22, 23, 27, 31 ; Pothicr, Pand. Lib. 19, tit. 
2, n. 4 ; Post, § 395, 39C, 397. 

* Fothier, Contrat dc Loiiago, n. 22, 23, 27, 28, 31. 

» Ibid. 

* Ibid. 

* Post, § 413 ; Pothicr, Contrat de Lounge, ji. 22, 23 ; Ante, § 232,933, 241 ; 
Post, §396, 412,413. 

* Pothicr, Contrat do Lounge, n. 32, 33, 34, 35 ; Just Inst Lib. 3, tit 25 ; 

Pothicr, Pand. Lib. 19, tit 2, n. 4, 5, 6. * 

’ Just Inst B. 3, tit 24, § 1. 

* Pothicr, Contrat de Lounge, n. 37 ; Dc Vente, n. 28, 24, 25. 

* Ibid.; Pothicr, de Vente, n. 16 to 19. * 
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tiire. As, if the contract is to pay such price as A shall de- 
cide, it will be a good contract of hire, if A fixes the price ; 
but if A is dead, or he refuses to name any price, the contract 
will be void.^ But, in cases of this sort, Pothier ihiiika that 
it would be more just to interpret the intention of the parties 
to be, that, at all events, a reasonable compensation should bi? 
made; and if it could not bo ascertaiiic'd in the manner pre- 
scrib(?d, that it should be ascertained by othc'r persons. In- 
deed, in many cases, tins would be not only a natural, but 
almost a necessary interpretation of the real intention of the 
parties. He tftnks that this intfTpreiation ought especially to 
be adopted, if, when tlu^ person d<*signal^‘d to fix tJie price has 
refused to do it, or is cl(*ad before he has fixed if, the hirer has 
already betrn ])ut in poss<*ssioii of flic, thing hired, or the time 
for possessing and using it is so iic^ir and pressing, that delay 
would be injurious.^ 'I'he eoiniiioii law would probably adopt 
a similar iiitorprc^tatiou, and hold the. real iiitinitioii of the 
parties to be, that the, price sliouki hr nained by the third j)er- 
son, if he could or would; otherwise, that a reasonable price 
should be paid for the hire.^ 

§ 375. It is not necessary, that a sp^tilie, price should be 
expressly agreed on ; for it may be tacitly implied. When the? 
labor is to be performed by an artisan, if no express price, is 
agreed on, he is tacitly presunicul to engage for th(‘. usual price 
paid for the like servie*? at the; same plac*<‘, according to the 
general cusloiif of the trade ; or, which is the same thing, to 
pay what they arc fairly worth then', aeoording to the maxim, 
‘‘ Id cerium est, quod cerium reddi polesU^^ So, in eases of 
hiring the use of a thing, the customary j)ricf; is, in th(? ab- 
sence of all positive laigagemciits, presumed to be that which 
is agreed to be given ; and if no price is fixed by custom, then 
a reasonable price is to be allowed. 

§ 376. According to the Roinun and foreign law, the. price 


^ Fothier, Contrat de Louage, n. 37 ; Pothier, do. Vente, n. 23, 24, 25; Po- 
ihier, Pand. Lib. 19, tit. 2, n. 6 ; Long on Sales, by Rand, p. 5, edit. 1839. 

* Pothier, Contrat de Lpuage, n. 37. 

* Sec the reasoning of Pothier, Cpntrat de Louage, n. 37. 

* Pothier, Contrat de Louage, n. 40 ; Id. dc Vente, n. 23, 26. 
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ought to be payable in money ; for, if it is not payable in 
money, but in sc me other manner, as by a delivery of goods, 
or bjjjj labor and services, or by the hire of another thing, it is 
not strictly a locatw<(mductiOy but it passes into another 
class of contracts, that of ii^nominate contracts.^ However, 
this distinction was not a very important consideration, even 
in the. Roman law for the innominate contract was equipol- 
lent, and was governed by the same rules and obligations as a 
locatio^conductio? 

§ 377. Sir William Jones, whose close adherence to the 
Roman law marks every page of his treatise, has, in one 
place, cotifiiied his defibitioii of letting to hire to cases where a 
pecuniary compensation is giveii.3 In another place, he speaks 
of the contract being for a stipend or price ; ^ and he classes 
all other cases as innominate contracts.® But there scents no 
reason for any such distinction in the common law ; since no 
difterence, cither in responsibility or in remedy, exists between 
cases of a pecuniary, payment and cases of any other sort of 
recompense.® They arc all treated indiscriminately as cases 
of bailment for hire.^ Lord Holt’s definition ® suggests noth- 
ing as to the hire l)|png pecuniary. 8ir William Joiies him- 
self admits, that a pecuniary recompense is not indispensable, 
and says : “ Although a stipend or reward in money be of the 
essence of the contract called locatio^ yet the same responsi- 
bility for neglect is justly demanded in any of the innominate 


* Potliicr, Contrat do Louaj^o, ii. 38 ; 1 Sts^lr, Inst. B. 1, tit. 15, § 1. 

* Pothicr, Contrat de n. 38 ; Id. Appx. Cuntrat. dc Louage, n. 458, 

491 ; Inst. Lib. 3, tit 25, § 2 ; Pothicr, Pand. Lib. 19, tit. 2, n. 5. 

* Jones on Bailm. 118. 

* Jones on Bailm. 86. ' 

* Jones on Bailm. 93 ; 2 Black. Comm. 441 ; Ilglifax, Analysis of Civil 
Law, 62. 

* Jones on Bailm. 93. 

* Mr. Chancellor Kent has adopted the same view of the subject in the last 
edition of his Commentaries. lie there defines a location of hiring fbr a re- 
wai^ to be a * ** bailment, where a compensation is given (not saying pecuniary) 
for the use of a thing, or for labor and services about it” 2 Kent, Comm. Lect 
40, p. 595, 4th edit 

* Coggs V. Bernard, 2 Ld. Raym. 909, 918. 
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contracts, or whenever a valuable consideration of any kind is 
given or stipulated.'’^ He proceeds to illustrate the position 
in various instances. Thus the iniioiniiiate contract of the 
Boman law. Do ut des^ is formed by a reciprocal contract for 
use. As if A permits B to use jiis pleasnre-boat for a day, in 
consideration that B will permit him to use his chariot for the 
same time, this is the case of a double or reciprocal bailment 
for use on hire.^ So, if a gives a pair of pointers to B, for the 
use of B’s hunter during the season, if is a grant of the abso- 
lute property on one sid<*, for the temporary bailment of prop- 
erty for use on the other side.*** Tln‘s(* eases belong to the class 
of innominate contracts of the civil Jaw, Do ut The same 

rule applies to the innominate contract, Facto ut facias ; where 
two persons agree to perform reciprocal works. , As if a mason 
and a carpenter have each respect i\ely imdertakmi to build an 
edifice, and they mutually agree that I he first shall finish all 
the masonry, and tin* sc*eond all the wood-work in their re- 
spective building, this would be tin* innominate contract, Facio 
ut facias!* A more simph* case of the same sort is, when* A, a 
cabinet-maker, agrees to repair B’s side])oard, if B, win) is a 
carrier, will carry A’s bun*au to Boston, 'rius is a ease* of a 
double or reciprocal bailmejit, opens JaciendL Similar illustra- 
tions may be given of the other innominate contracts, Do ut 
facias^ and Facto ut dcs. 'J’hiis, if a goldsmith should make a 
bargain with an arcliitec*! to give him a (jiiaiitity of wrought 
plate for buildiug his house*, this is a cas<* of tin* reciprocal con- 
tract, Do ut facias or Facias ut dcs! AH these, then, being 
strictly cases of bailnl3i*nts for hire at tfic common law, and 
governed by similar obligations, without any of the set forms 
of remedy known to the Roman law, it seems, at best, but use- 
less to retain distinctions borrowed from that law, which in- 
volve no real dificrcnces of principle, and may embarrass with- 
out instructing us. 

§ 378. (5) As to the legal obligation of the contract. To 
produce this result it is necc^ary, (1) That the bailment should 


^ Jones on Bailm. 93. ^ 

* Jones on Bailm. 93. * HMd. * Ibid. * Ibid. Ibid. 
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not be prohibited by law ; (2) That it should be between per- 
sons competent to eontraet; and (3) Thai: there should be a 
free and voluntary consent between the parties. 

§ (1) Certain bailments are prohibited by law, either 

from their bein^ repugnant to sound morals, or their being 
against public policy, or their being positively forbidden. A 
bailment of furniture to be used in a brothel is an example of 
the first kind ; a bailment of goods for the purpose of supply- 
ing a public enemy is one of the second kind ; and a bailment 
of goods for the purpose of smuggling is one of the third kind.^ . 
The case of a locksmith, who should lend tools and instru- 
ments to thieves, to enable them to open the doors of houses, 
in order to steal goods th(*refrom, would seem to be prohibited, 
and void upon^all these grounds the act being equally against 
morals, public policy, and law. Pothicr has put a question: 
How far the letting of masks and dresses for masquerades and 
balls is a matter of a valid civil contract, seeing that, by the 
severe maxims of the Gospel, tlicse amusements are not per- 
mitted. He thinks, that, as the use for which these things are 
hired is not prohibited by the secular law, the bailment will 
have an obligatory force in the secular forum ; but that in the 
forurn of conscience such a letting to hin; must be treated as a 
dishonest traffic, by which the parties ought not to profit; and 
that the church cannot be expected to absolve them, unless 
they promise to renounce the traffic, and to devote the profits 
to purposes of charity.® 

§ 380. (2) The parlies must be competent to contract. In 
this respect, the general jirinciples of the common law, as .to 
the incapacity of contracting parties, apply to this, in. common 
with other contracts.^ Thus, married women, idiots, lunatics, 
and persons non compotes mentis^ by reason of age, infirmity, 
or sickness, arc unable to contract. Minors, also, are incapa- 
ble of contracting, unless the contract is clearly for their ben- 
efit, Where a minor carries on trade, \vork done for him in 

0 — 

* Pothier, Contrat dc Louage, n. 24, 25, 26. 

* Pothier, Contrat dc Louage, n. 24. 

* Pothier, Contrat de Louage, n. 26. 

* Pothier, Contrat de Louasc, n. 42, 46. 
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the course of his trade is not, ordinarily, the subject of an action 
against him ; for the •law will not suffer him to engage in tradc.^ 
And the party is not permitted, by bringing hn action in tort 
against a minor, whicl^ is founded on a contract with him, to 
charge him, if he would not otherwise be liable. Therefore, 
if a minor hires a horse, and rides him immoderately, he is not 
•responsible in an action laying the grievance in /o?7, as he 
would not be, if it were an action of assumpsit brought upon 
the’ contract.* It would, however, be otherwise, if the minor 
should ride the horse beyond the placid agreed on ; for in such 
W case he would exceed the limits of his contract, and be guilty 
of a tort, for which trover would lie.® 

§ 381. (3) There must be a free and voluntary consent. 
But upon this we need not enlarge. If tlicre is any substan- 
tial mistake between the parties, as to llic^ thing to bo hin^d, or 
the price to be paid, or as to the use to be had of it, or ihe act 
to be done upon it; or if there is any fraud or ini)>osition, or 
any concealment, injurious to cither, party ; in all such cases, 
the contract has not any legal obligation.* 

§ 382. The next consideration is, as to the rights, duties, 
and obligations of the parties, resulting from the contract of 
bailment for hire. And here the; subject may, for oonvenience, 
be naturally divided into several classes. (1) 3'lie hire of 
things ; (2) The hire of labor .and services in regard to things ; 
(3) The hire of the custody of things; (4) The hire of the 
carriage of thii^s ; («0) Excepted and special cases. Of each 
of these we shall treat in its order. 


ART. I. HIRE OF THINGS. 

§ 383. First. In cases of Locatio Rbi, or the hiring of 
a thing. What are the rights and duties of the letter to hire 


^ Dilk 17 . Keighley, 2 Esp. R. 480 ; Green r. Grecnbank, 2 Marnh. R. 485. 

■ Jennings v. Rundall, 8 Term R.*335. See Homer i\ Tliwing, 3 Tick. R. 
492; Post, § 396, 413. 

» Homer i 7 . Thwing, 3 Pick. R. 492 ; mcelock t\ Wheelwright, 5 Mass. R. 
104 ; Post, § 396, 413. ^ 

• Pothier, Contrat de Louage, n. ^ to 52 ; Pothier, Pand. Lib 19, tit 2, n. 7. 
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{locator ret). According to^ the foreign and Ron;ian law, the 
letter, in virtue of the contract, impliedly engages to allow to 
the hirer the full use and enjoyment of the thing hired, and to 
fulfil all his own engagements and trusts in respect to it, ac» 
cording to the original intention of the parties : Preestare^ frui 
licere^ uti licere.^ lliis implies an obligation to deliver the 
thing to the hirer ; to refrain from every obstruction to the use 
of it by the hirer during the period of the bailment ; to do no 
act, which shall deprive the hirer ot the thing ; to warrant the 
title and right of posses'Jion to the hirer, in order to enable him 
to use the thing, or to perfoim the scivite; to keep the thing 
in ‘suitable order .uid icpair for the purposes of the bailment; 
and, fiiitilly, to warrant the thing free from any fault, incon- 
sistent with the proper use or enjoymi nt of it. These are the 
mam obligations deduced by Potliier from the nature of the 
contract ; and they seem generally lounded in unexceptionable 
reasoning.* 

§ 384. (1) The dcli\cry of the thing, being essential to 
the bailment, must be made* by the hirer, unless otherwise 
agreed. It should bo \\ith its piopei aciompaniments; as, if a 
horse is let to iide, it should iilso be with a suitable saddle and 
bridle; and^the dt livery should bo at the expense of the letter, 
and at the place where the thing is, and at the time specified.® 
However, these things arc gem tally regulated by the customs 
and usages of busimsb at the plate where the hiiing takes 
effect, which arc thus sih ntly adopted into the contract. In con- 
traciibus tante \tmunt ea, qua sunt mo)is ct conhuttudinis.^ 

§ 384 a. In cases of non-delivciy of the thing by the letter, 
whether it arises from his mcie roliisal, or from his sub^sequent 
sale or transfer thereof to another person, or from hiS having 


* Post, § 387, Potliici, Contiat do Louigc, n 53, 51 

* Pothicr, Contiat dc Louaue, n Id n 277, 1 Domat, B 1, tit 4, § 3, 
art 1 , Pothicr, Paiid Lib l*i, tit 2, p 2, n 42 to 71 , Code Civil of France, 
art 1718 , IKinccc Paiid Lib 19, tit 2, § 324 , 1 Bell, Comm p. 452, 5th edit ; 
1 Bell, Comm § 385 to 389, tth edit , 1 Stair, Inst B 1, tit 15, § 6. 

* Pothicr, Contrat de Louago,^n 54 to 58 

* Pothioi Contrat de Louage, n 57 )9, l Domat, B 1, tit 4, § 3, art 1; 
Dig Lib 19, tit 2, 1 15, § I , Code Civil of France, art 1720. 
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stipulated "for thcf delivery of a thing, of which he is not the 
owner, and over which he has not any control, a right of action 
accrues to the hirer.^ But by the French law, if the non-de- 
livery is prevented by inevitable casualty, or superior force, as 
if it perishes, no such action lies; for in thaj law tlie rule is: 
Impt>ssibilitim nulla obligalio est? But in all these cases the 
hirer may, if he chooses, treat the contract as rescinded ; and 
if he has paid any consideration therefor, he may recover it 
back.® On the other hand, if the letter oilers to deliver the 
thing in an injured or broken or altered state, from what it was 
at the time of the hiring, the hirer is not bound to recidve it; 
but he is entitled to insist upon rescinding tlic^ coijtract.* And 
in such a case, it will make no difference wludln'r llie injury or 
deterioralioii was by iiicvilablc accident, or by any other cause.® 

§ 38o. (2) The refraining from every obstruej^ion of the 
hirer in the use of the thing, or in performing his own engage- 
ments respecting it. I'his results from Hit', iirst primal pies of 
justice.® The only point of a practical nature worth considera- 
tion is, what amounts to an obstruction. If a chattel is let, 
the resumption of the possession by tin; hitter is a clt;ar case of 
violation of duty. But whein;ver the letter is impliedly bound 
to keep it in repair during the time of the bailment. In; may 
for a temporary purpose of this sort, if necessary, resume the 
possession. Thus, if a coacii is let for a month, and it requires 
repairs, the owner may take possc'ssion t)f it for such a time 
as is necessary to complete the repairs; but lie must then 
return it.^ 

§ 386. (3) The like remark applies to the doing of any 
act, which will deprive the hirer of the; thing. As, if the 
letter sells the thing bailed, or suffers it to be rightfully at- 


‘ Pothicr, Contrat de Louage, n. 61, 65, 66, 71. 

* Pothicr, Contrat de Louage, n. 65, 73. 

* Potliier, Contrat dc Louage, n. 67, 73, 74. 

* Pothier, Contrat de Louage, n. 74. 

* Tothier, Contrat de Louage, n. 74. 

* Pothier, Contrat de Louage, n. 75 to 105 ; 2 Kent, Comm. Lect. 40, p, 586, 
4th edit. 

Pothier, Contrat de Louage, n. 77, 106 ; Dig. Lib. 19, tit 2, n. 15, 25; 1 
Domat, B. 1, tit 4, § 3, art 1, 7 ; Code Civil of France, art 1.719, 1725. 
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tachcd, so that the hirer is thereby deprived of the use of 
it. In such cases, there is a clear violation of his .implied 
obligation.^ 

§ 387. (4) The implied warranty of the title and right of 
posscssioti^ to the hirer. The rule here is : Ut prasstet con- 
diictori frui licere^ uli licere? This of course applies only 
against the legal claims of third persons to disturb the enjoy- 
ment and use of the thing; for tortious acts on their part 
furnish no just foundation in our law for a remedy over against 
the letter ; mueli less do torts occasioned by the default of the 
hirer himself. For the wrongful acts of a third person, the’ 
hirer has a remedy against him;*'* and, of course, for his own 
wrongful acts he ought to have no remedy whatsoever.^ 

§ 3H8. (f'i) The obligation of the letter to keep. the thing 
in suitable ^order and repair for the purposes of the bailment.® 
This is considered by l*othicr as an obligation arising by ope- 
ration of law from the fact, that the enjoyment or use, contem- 
plated by the contract, cannot othdtvvisc be obtained. Thus, if 
a loom is let to hire for a number of years, the letter is bound 
to keep it in suitable repair during the whole period, unless 
the iKHHissity of lepairs ari.ses from the fault of the hirer.® But, 
however correct this may b(; as a general principle, it is affected 
by all the contrary implications which may arise from the 
usages of trade, and the customs of the place, as well as from 


* Folhier, Coiitrat dc Louago, ii. 86, 87 ; 1 Doniat, B. 1, tit. 4, § 3, art. 4; 
' .Dig. Lib. 19, tit. 2, 1. 25 ; 1 Bell, Conmi. p. 452, 5th edit; 1 Bell, Comm. § 385 

to 389, 4th edit 

* Ante, $ 383 ; Potliicr, Contrat do Louage, n. 53, 54, 83. 

* Pothier, Contrat do Louage, ii. 81 to 89 ; I Domat, B. 1, tit 4, § 3, art. 2; 
Dig. Lib. 19, tit 2,1. 9; Code Ci\il of Franco, art. 1719, H?5, 1726, 1727. 

* Ante, § 94, 150, 152, 280, 352 ; Post, § 394. 

* Pothier, Contrat do Louage, n. 129. 130 ; 1 Domat, B.'l, tit 4, § 4, art 1, 
6, 7; Pothier, Pand. Lib. 17, tit 2; 1 Bell, Comm. § 388,4th edit; 1 Bell, 
Cofmm. p. 453, 5th edit; 2 Kent, Comm. Lect 40, p. 586, 4th edit; Code Civil 
of Franco, art 1719, 1726, is to the same effect ; and so is the of Louisi- 
ana of 1825, art. 2662, 2663, 2664 ; Harrington r. Snyder, 3 Barbdiir, Supreme 
Ct (N. Y.), U. 380. 

* Pothier, Contrat do LouagOi n. 106. 129, 130, 219, 325; 1 Domat, A 1, 

tit 4, § 3, art 1, 7; Id. § 2, art 9, 14; Dig. Lib. 19, tit 2, L 25, S,^; Code 
Civil of France, art 1769, 1724, 1725|^ * 
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any positive contract between the parties.^ Thus, says Pothicr, 
when a horse is let to one on hire, fo be kc'pt by him for a 
certain period, the hirer is understood to bii bound, according 
to the common usage, to pay for his shoeing during that time.*** 
But it is otherwise, if a person lets his coach and horses to 
another for a journey, to be driven by the servants of the 
letter; for, in such a cast*, the horses are, under the care of the 
servants, and the hitter is to pay for thi*ir shoeing.^ Pol.hier’s 
language, even in the former ease, ought probably to be nnd(T- 
stood witli this <jnaJilieaf ion, that the liorse was siiHieienily well 
shod for llie journey at tini eoinineiiceinent tluTeof; and that, 
by aeeident or nJiex])iM*led eireimistanees, tlie shoes become 
insulfieient, or are lost or knocked oil’ in the course of tin* 
journey. 

§ 389. In respect, however. t(» extraordinary <‘xpenses neces- 
sarily incurred npiui the thing, tin* foreign law<)l>liges the letter 
to pay tliein to tlie hirer:^ Tims, if a hin^d horse, is taken sick 
on tlie journey agreed on, witinuit th(» fault of tlm liirer, the 
expenses which are houtt Jidn incurri'd for his m('di(*iin»s, nour- 
ishment, and cure, during his si<*kiiess, arc to be l)ornc by the 
letter, whether the horse n‘(*overs or dies with the malady.® 
But the letter is never liable for expenses which are not neces- 
sarily incurred, although they may Imi iiseriil.® Mr. Bell says, 
that in the Scottish law, to ground a *•1:001 for (‘xpenscs, it is 
necessary to show, (1) Unit tin; oecasioii of the I'xpciise was 
not ascribable the hirer ; (:3) that the *;xp(Mise was indispen- 
sably necessary; (3) that tlie Ictt*'r liad due noliec of tlie facts 
from the hirer, as soon as ciixMunstanees permitled." Pothicr 
considers that notice, though ordinarily proper, will not, if 


} Pothicr, Contrat tic Loimgc, n. 107, 132. 

* Pothicr, Contrat dc Louage, o. 107. 

* Pothicr, Contrat dc Louage, n. 107, 129, 190 ; Post, § 403. 

* 2 Kent, Comm. Loct. 40, p. 58C, 4tb edit. See Reading w. Mciiham, 1 

Mood. & Rob. 234. ^ 

* Pothicr, Contrat do Rouage, n. 129; 1 8tair, Inst. 13. 1, tit. 15, § 6. 

* j^othicr, Contrat de Louage, n. 131. 

^ 1 Bell, Comm. p. 453, 5th edit ; 1 Bell, Comm. § 388, 4th edit. ; Erdt. Inst. 
B. 5, tim, § 23. 
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omitted to be given, exclude the hirer from the right to recover 
his expenses, if the disease was certain, and continued, and was 
without the fault of the hirer, and if the expenses were indis- 
pensable.^ 

§ 390. (6) The obligation of warranty by the letter against 
faults and defects, which prevent the due enjoyment or use of 
the thing. •In respect to this point, the rule of the foreign 
law is, that the warranty extends to all faults and defects, 
which go to the total preveniion of the use or enjoyment of the 
thing; but not to those which render the use or enjoyment less 
convenient.^ Thus, if a liorse is let, which is wholly unfit to 
perform the journey from his vices or defects, as from disease 
or blindness, it goes to tlic very foundation of the bailment, 
and the warranty attaches upon it.® It will be otherwise, if he 
has some slight vices or defects only, sindi as being a little 
restive, or being a little inclined to start, or being not quite 
sure-footed; these vices and defects do not ordinarily come 
within the reach of the warranty.*^ However, if these vices 
and defects are of a much higher degree, as if the horse be 
very restive, or very apt to start, or to run away, or be con- 
stantly stumbling, so that the owner knows that there is great 
danger and risk in riding him, and the owner conceals them 
from' the hirer, he will, as we shall presently sec, be responsible 
for all injuries to the hirer, either on account of his warranty, 
or of his fraud.^ The warranty extends not only to vices and 
defects which are known to the letter, but alsp to those which 
are unknown ; to those which exist at the time of the contract, 
and to those which siqn'rvene aft<‘fwards ; to those which exist 
in the accessory, as well as to those which exist in the prin- 
cipal.^ Where the vice or defect is known to the letter, he is 


* Pothier, Contrat dc Loiia^c, n. 1 *29. 

* Pothier, Goiitrat dc Loiiago, n. 110; Cotle Civil of France, art 1721; 
Code of Louisiana (1825), art. 2665. 

• Pothier, Contrat de Louage, ii. 110, 11-1 ; Code Civil of France, art 1721. 

• Pothier, Contrat de Louago, n. 110, 114; Dig.^Lib. 19, tit 2,1. 19,45; 
Code Civil of France, art 1721. 

• Post, § 391 a; Pothier, Contrat dc Loiiagc, n. 110, 114, 122. 

* Pothier, Contort do Louage, n. Ill, 112, 113, 115; Code Civil c^Frapee, 
art. 1719, 1721. 
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liable for all damages on account of the deceit. But where it 
is unknown to hitn,*it goes simply in discharge of the contract, 
so that he is not ehtitled to the liire.^ ^ ' 

§ 390 a. Pothior, under this head, puts ihe ease of an 
artisan, who lets things to hire in the eoiir«*e of liis trade or 
business ; and in respect to which ln‘ holds him bound to be 
infornv'd of all the defects of the things lc*l, and tlu*reforc 
responsible for those defeels, wheth(*r in point of fact he knew 
them or not. 'rims, sa\s he, if 1 have liired of a cooper vessels 
to jiiit my wine in at the \iiit<ige, and the \essels jfre made of 
bad wood, the cooper will be liable* to all lo‘^sph sustained by me 
by the defects of lliose vi'ssels; and his ignorance of the de- 
fects will furnish no exeiist*; for his trade recpiired him to 
examine into the wood wliieh he used, and to use that wdiieh 
was of good (luality. In short, he warrants reasonable skill. 
Imperifia culptr aninnncrtihn\^ Sin li aNo is tin* Koiiian law. 
Si quis (him rilitwf hnants hruvint^ ddndv rittttm cfflu verity 
tenehilur in ///, (pwd utfcrc^f : mr i^mrantui rjus ( r if etrnaula? 
So, Pothier holds that if he w.is not a eoojier, but a mere lidter, 
or dealer, or trader in Hn*h articles, In* would in like ^naiiner 
be responsible for all ^iieh losses, b(»eaiisc» he ought to under- 
stand the nature and (jiialities of the things in wliieh he deals, 
and which he lets to hire, and In* has no biisiiii*ss to iiiteriiieddic 
with what he does not understand.* 

§391. Besides tliese, there are oilier iinplii*d obligations in 
the Homan la^^. Such are the dnfii*s of disdosiug the faults 
of the thing hired, and jiractising no artiiil enneealnieut ; of 
charging only a reasonable |>riee tlien*fc)r; and of iiidf*innify- 
ing the hirer for all expenses, wdiieh are projierly payable by 
the letter.'^ These, although <*nlarged upon by Pothier, seem 
to require but a brief notice*, as they an* almost sedf-evidert. 


* Pothior, Contrat do Louage, n. ll*^, 11*), 120 ; 1 Doniat, B. 1, tit. 4, § 8, 
art. 8, 10. 

* Pothier, Contrat de Louage, n. 119. 

» Dig. Lib. 19, tit 2, 1. 19, § 1 ; Pothier, Pand. Lib. 19, tit 2, n. 63; Id. 

n. 38. ^ • 

* Pod|uer, Contrat de Louage, n. 119 ; Id. 110. 

* Fotiuer, Contrat de Louage, h- 109, 121, 129, 130; 1 Domat, B. 1, 



816 


niBS OF TBIHO0. 


§ 391 a. In the first place, as Ux the disclosure of the faults 
of the thing hired. This obligation supposes that the non- 
disclosure or concealment of the faults tends materially to 
diminish the proper use of the thing hired, or to expose the 
hirer to uncommon perils, by which he may be essentially 
injured. Thus, for example, if I hire a horse of the owner, 
which’ he knows is very skittish and timid, and very apt to* 
start or run away, so that it is very dangerous to ride him, 
and he docs not inform me of tliebc defects, but studiously 
conceals them, and I am thereby thrown from the horse, and 
injured, the owner will be respuiibible to me for the damages.^ 
It is not, indeed, perhaps quite clear, whether Pothier main- 
tains this duty to be a legal duly in ail cases, or only in foro 
conscienlioi but it seems clear upon general principles, that 
the owner would be responsible at law for all the damages. 

§ 391 6. In the next place, as to the price. If no fixed 
price is agreed on, Ihen a reasoiiabh' price is to be allowed for 
the hire, wliich reasonable price* is usually ascertained by the 
customary, price at the place wdiere the contract takes eflect. 
If ther^ is a fixed price agreed on, that is the* price which the 
hirer ought to pay, unlcbs it be of such an extortionate char- 
acter, that it prop<*rly gives rise to the imputation of fraud, or 
imposition, or gross and uneoiibcionable advantage taken of the 
hirer’s situation. The most that, in eoiumoii justice, or in 
foro vonscie?ifi(r, can be demanded, is apex justi preiiij as 
Pothier terms it ; but the law requires other circumstances 
to justify a reduetioii, such as fraud or imposition, or gross 
and imeoiiscionable advantage taken of the party.^ 

§ 391 c. In the next place, as to the duty of the letter to 
reimburse all the necc*ssary and extraordinary expenses incurred 
by the borrower about the thing hired. This point? has been 


tit, 4, § 4, art. 1, 6, 7, 10; Dig. Lib. 19, tit 2, 1. 16, § 1 ; Id. 1. 66, § 1 ; Pofliier, 
Psnd. Lib. 1 7, tit 2, n. 42, 61. 

^ Pothier, Contrat dc Loiiago, n. 122, 124. 

* Pothier, Contrat de Louage, n. 122; Id. 110, 114. 

' Pothier, Contrat de Louage, n. 125, 126, 127 ; 1 Story on £q. Jurisp. § 244, 
246, 246. 
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alraady sufficiently considered.^ It> seems hardly necessary to 
sayi that, if these expenses are properly chargeable to the letter, 
his duty to pay them is complete and perfect at law. 

§ 392. Such are some of the more important obligations, 
recognized in the Roman and foreign law on the part of the 
letter. It is difficult to say (reasonable as they are in a geii- 
cral sense) what is thcj i‘xact c‘xtciit to whicli they are recog- 
nized in the common law. In some resj>eets th(' eominon law 
certainly differs, and in otlu*rs it probably agre^js. 1'ho Ro- 
man law, and the foreign law, treat leases of real estate as 
bailments on hire, and. indeed, emphatically as such bailments 
and the owner or lessor, and not the t(Miant, is, in, the absence* 
of all other stipulations or ciiMoins to the contrary, bound to 
keep the estate in rej)air.‘'* 'flu* common law is different in 
such oases; for the landlord, withonf an express agreement, is 
not bound to repair ; and the tcaiant may :uul ought to make 
the necessary repairs at his own (‘xpense.‘‘ Lord. Mansfield,^ 
on one occasion, siiid, that by the common law he who has the 
use of a thing ought to rc^pair it. It is true, that the remark 
was applied to the c*as(i of a grant of a way which was out of 
repair; but the r(‘niark wa^ general. Lord Hale is also re- 
ported to have said, that if plate is let, and it is worn out in 
the service, the hirer is npt liabli' to any action, unless he has 
been guilty of some dc*fault.^ It has also bei‘n derided, that 


* Ante, § 388, 389 ; 1 Domat, 15. 1, lit. 4, § 4, art. 1, 6, V ; rotliier, Contrat 
de Louage, n. IOC, 129, 13o, 202; rildl, Cumm. §*388, 4th edit.; 1‘Bell, 
Comm. p. 453, 5th edit. ; 2 Kent, Comm. Lcrt. 40, p. 58G, 4th edit. 

* Jones on Bailm. 90. 

* Pothicr, Contrat dc Louage, n. 100, 129, 130, 133, 219; 1 Domat, B. 1, 
tit 4, § 4, art. 1, 6, 7 ; Code Civil of Fraij^e, art. 1720 to 1740 ; Code of Loui- 
8iana,Q825), art. 2664 to 2680. There are certain slight repairs (Idgbres rd- 
parations), which in France arc to be borne by the hirer. They arc called 
Locatives, Pothier, Contrat de Louage, n. 106, 129, 130, 219, 220. 

* Pomfret v. Rifroft, 1 Saund. B. 321, 322, Williams’s note ; Id. 823, n. 7 ; 

Countess of Shrewsbury’s case, 5 Rep. 14; Ferguson v. , 2 Ksp. R 690; 

Horsefall v, Mather, Holt’s N. P. K 7 ; Walton v^Waterhouse, 2 Saund. R. 
422, Williama’s note, 2 ; Fowler v: Bott, 6 Maas. R 63. 

* Taylor v. Whitehead, 2 Doug. R 745, 748. 

* Pomfret V. Ricroft, 1 Saund. R 321,^23, and n. 7. 
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tenants are bound to repair fences daring their OQCupancy.^ 
In the absence of any direct authprity upon the other points 
above stated from the foreign law, they -must be propounded 
as still open to controversy in our law. Cases may easily be 
put of a practical nature, and of frequent recurrence. Sup- 
pose a coach is hired for a journey, and it is injured, and re- 
quires repairs, without ’any fault of the hirer, during the jour- 
ney; who is to bear the expense of these repairs? If the 
repairs are very great, and are permanently beneficial to the 
owner, are they io be borne exclusively by the owner, or by the 
hirer, or joinlly by both in proportion to the benefit received by 
'each ? A tenant is not oblig(*d to make any permanent or gen- 
eral repairs.^ Is a like rule apjilicable to chattels? Suppose a 
ship, let to hire for a voyage, shall from accidents require 
repairs, and the eoiitrnct (contains no clause relative to repairs;, 
are they to be paid-for ultimately by the liirer, or by the owner? 
Is there a diflerenec b<*tween temporary and |>ermanent repairs; 
between slight and beneficial repairs ; between such as merely 
make good the old work, and such as increase the value of the 
ship? These queslicnis are put ; but they cannot be satisfacto- 
rily answered, until they shall have undergone a judicial deter- 
mination.3 

§ 393. In res])ect to nniinals hired, .the common understand- 
ing is, that the hirer is bound to provide them with suitable 
food during the time of such hirings unless there is some agree- 
ment to the contrary.^ This also is the rule of the French 
law;® and probably also of the other nations which derive their 
jurisprudence from the Roman law, [Hirers of slaves are 
generally bound to furnish them with suitable medical attend- 
ance during the bailment.®] 


1 Gheetham t». Ilampson, 4 T. R. 318. 

* Fci^spn V. , 2 Eflp. R. 590 ; Ilorsefall v. Mather, Holt, N. P- R. 7. 

* See 2 Kent, Comm. Lect 40, p. 586, 4th edit. ; Reading v. Menham, 1 
Mood, k Rob. 234. 

* Handford v. Palmer,^ Brod. k Bing. 359 ; s. c. 5 Moore, R. 74 ; Ante, 
§ 388, 389, 399. 

* Pothier, Contrat de Louage, n. 107, 129. 

* Brooks 0. Cook, 20 Goo. 87; Latimer v. Alexander, 14 Geo. 259; Hiay- 
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f 394../ As to the rights and duties of the hirer. First As 
to his rights. By the Roman law the hirer acquired the right 
of possession only of the thing for the (particular period or pur- 
pose stipulated; but he acquired no property in the thing. 
Non solet locatw dominium mutarcj says Ulpian, in the Digest^ 
This also is the rule of the Scottish law ; and probably also of 
the Continental nations of Europe, who derive ihoir jurispru- 
dence from the. Roman law.^ By Ihe common law, in virtue of 
the bailment the hirer acquires a special property in ther thing 
during tho^ continuance* of the contract, and for the purposes 
expressed or implied by it.^ IIen(*e he may niaintaiii an action 
for any tortious dispossession of it, or any injury to it, during 
the existence of his right.^ [And on the same principle an 
auctioneer who, as ag(*nt of tlic* owm*r, scdls and delivers goods 
on a condition which is not complied with, may maintain re- 
plevin theriVor against the piircdiaser/^] But since, in such 
case, the owner has also a general proptjrty, unl(*ss he has, by 
.virtue of his ugrc«‘ment, parted with it for a term, he also may 
maintain a like suit against the stranger.^ But in such a case 


.wood 17. Long, ^ Imlell, 438; Wells r. Konnidy, 4 McCord, 182; Meeker ». 
Childress, Minor, 109; Gihsuii Andrews, 4 Ala. 7GC. 

^ Dig. Lib. 19, tit 2, 1. 39; Dotliier, l*nufl. Lib. 19, tit. 2, n. 10. 

' 1 Bell, Comm. § 198, 4th cmIU.; I Bull, Comm. p. 253, 5tli edit, and note, 
ibid.; Bynk. Obs. Jurisp. Bom. Lib. s, (\*ip. 4, .and Cujaccii Opur. Lib. S', Obs. 
*Cap. 39. Sec Co*dc*Civil of France, art. 1709; Code of Louisiana (1825), 
art. 2644; Potliier, Contrat dc Louage, ii. 3, 4, .3, 22. 

* Jones on Bailm. S.*), 86; Bac. AW. Uftiiment, C. ; Luc v, Atkinson, Yelv. 
172; 2 Black. Comm. 395, 396 ; 2 Kent, (/oiiiin. Luct 40, p. 5H6, 4tb edit.; 2 
Saund. R. 47, and note by William.s; Eaton v. Lyiidc, 15 Mass. 11. 242; Post, 
§ 422 a. 

^ Croft V. Alison, 4 Barn. & Aid. 590 ; 2 Saund. K. 4 7 ; Id. 48 c ; Bac. Abr. 
lyespass, C.; Id. Trover, C. ; Ludden r. Leavitt, 9 Mass. K. 104; Warren v. 
Lcland, Id. 265 ; Hall u. Pickard, 3 Camp. R. 1S7 ; Ante, § 93 to 95, 150, 152, 
280 ; Nicolls v. Bastard, 2 Cromp. Mees. & Rose. 659, 660. 

* Tyler v. Freeman, 3 Cush. 261. 

* Bac. Abr. Treifpass, C.; Id. Trover, C.; 2 Black. Comm. 396; Gordon ». 
H^r, 7 Term R 9 ; Pain v. Whittaker, 1 R. & Mood. 99 ; 2 Saund. R. 47, 
notes by Williams, &c. ; 2 Black. Comm. 396 ; Ante, § 94, 96, 150, 152, 280 ; 
Lacoste^i;. Pipkin, 13 Sm. & Mar. 589; Nicolls v. Bastard, 2 Cromp. Meea. St 
Bose. 659. 
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a* recovery by either, it seems, will bar, or* at least may, bar, the 
action of the other.^ 

§ 395. The hirer ^1^ acquires the right, and the excln* 
sive right to the use of the thing during the time of the 
bailment; and the owner has no right to disturb him in the 
lawful enjoyment of it during this time ; ^ [nor can a creditor 
of the bailor attach the property, and take it from the custody 
of the bailee.® And if, during that time, the thing is rede- 
livered to the owner for a lernporary purpose only, he is bound 
to deliver it back afterwards to the hirer.^ 

§ 396. But the question may b(‘ asked, whether .the hirer 
acquires such a right to the use of the thing, during the time 
of ihe bailment, that the owner is bound to abstain from in- 
terfering with his enjoyment of it during that time, although 
the hirer should misuse it, or abuse or injure it, or otherwise 
violate his own obligations. As to this, it seems that the 
owner cannot justify a seizure of the thing by foree from the 
personal possession of the hin'r, whatever may be his jright to 
retake it, if he ean peaceably, wherever he can find it, under 
other cireumstanees. 'riuis, for example, if a horse is let to 
hire for two days for a stipulated journey, and the hirer dur- 
ing that period should x\rongfully use the horse for another 
journey, and should be found on such improper journey, the 
owner caiiiiof justify seizing the horse and dragging the hirer 
otf from the horse, while he is riding him.® The reason as- 
signed is, that, for the two days, the hirer hajj a special prop- 
erty against all the world ; and at all events, the wrong is to 
be punished by an action on the* case, and not by a resoizure 
by force and violence from the person of the hirer.® But 


^ Bac. Abr. Drespans^ C. ; Id. Trover, C. ; Flcwcllin r. Rave, 1 Bukt. R. 69 ; 
Booth V. Wikon, 1 Barn. & Aid. 59; 2 Saiind. R. 17, and note ; Ante, § 94, 
280 ; Nicolk v. Bastard, 2 Croaip. Mccs. & Rose. 659, 660. 

* Pothicr, Contrat de Louage, n. 75, 77, 106 ; Uickok v. Buck, 22 Verm. 149. 
’ Hartford v. Jackson, 11 Now Ilamp. R. 145. 

* Roberts V. Wyatt, 2 Taunt R. 268. See Fothier, Contrat de Louage, n. 
59, 60, 61, 64 to 74 ; Ante, § 373 a. 

* Lee 17. Atkinson, Yelv. R. 172; s. c. 1 Brownl. & G. R. 217. See Fothier, 
Contrat do Louage, n. 66 to 70. 

* Ibid. 
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such a miBuser would Bcem. to amount to a virtual dptermina* 
tion of the bailment, and thus to destroy the hirer’s ^peoi^ 
property therein ; so that there would not seem to be any 
sodnd objection to the owner’s retaking the horse, if he could 
peaceably, and without any personal violence.^ At all events, 
it is clear (as we shall presently see), that in such a case the 
owner may maintain trover against tlio hirer therefor.^ 

§ 397. In respect to the duties of the hirer. These are 
very succinctly stated by Doraat. The eiigageinents, says he, 
of the person who takes any tiling to hire, are, to put the 
thing to no other use than that for \vhieh it is hired ; to use 
it well ; to take care of it ; to rc*slore it at the time aiipoirdxid ; 
to pay -the price or hire; and, in general, to observe whatever 
is prescribed by the contract, or by law, or by cnstoin.® 

§398. In. the first place, let us consider what is the de- 
gree of care orMiligence to be enipltiyt'd by the hirer of the 
thing generally ; for *lhe exc<‘ptions to tli(‘ rule will re([uire a 
separate consideration. Andjicn: the degree of care exacted 
by the Roman law has been matter of some disputation. Thc^ 
language of the Digest is : Contravius (juidam doluni vialum 
dufUmat recipiunt; quidam el dolnm el ndpam; dohim Ian- 
deposUum el jrrecarium ; dolum vl culpam mandatum^ 
commodalum/ vcndiluvi^ pig-Hori acrvpfuvij hcatum, item dolls 
daliOj Ittleloj ne^olia f^esla; in his quidem el dilifc^nliam.^ 
And again : ubi utrwsque ulilitas verliiur^ ut in empto^ tU 


^ See Trotter v. McCall, 2G Miss. (4*Cuslini.), 413. 

* Wilkinson v. King, 2 Camp. K. 335 ; l^ooschman v, l^Iacliin, 2 Stark. R. 
311 ; McLauchlin v. Lomas, 3 Strobh. «5 ; Talcy on Agency, 78, 71), 80, by 
Lloyd, and Powell v. Sadler, cited Id. 80, note (c) ; Youl v. Ilarbottlc, Peako, 
R. 49 ; 2 Saund. R. 4 7/, and notes of Williams and Patterson. Sec also. Anon* 
2 Salk. R. 635; Ante, § 232, 233, 241 ; Post, § 413 ; Kotoh v. Ilawcs, 12 Pick. 
R. 136 ; Homer v, Thwing, 3 Pick. 492 ; Cooper v. Willomatt, 1 Masning, Gran- 
ger and Scott, R. 572. As t<t#hat acts of misconduct by a bailee will amount 
to a conversioi),t)r not of the property bailed, sec tbc case of Fouldes v. Wil- 
loughby, 8 Mees. & Welsh. 54d. 

> 1 Domal, B. 1, tit 4, § 2, art 1 ; Potbier, Contrat de Louage, n. 183, 188 
to 200; Fothier, Pand. Libf 19, tit 2, n. 38. See White v. Arnold, 6 Rich. 
IBS. 

«*Dig. Lib.50,tit 17,L23. 
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in locatoy ut in dote^ ut in pignorei ut in sodetate^ et dolus st 
^pa^prmtatur?^ These passages point only to the rnleji that 
the hirer is liable, not only for fraud, but for negligence. Ther 
degree of negligence is not stated. In the Institutes, ^ if ia 
said : Ab eo [the hirer] custodia talis desideratw^ qualem diUr 
gefUissimus paterfm ilias mis rebus adhibet The question is, 
in what sense the word diligentissimus is here used. Does it 
signify diligent father of a family, or a very diligent father 
of a family; or, in other words, does it import ordinary, or 
extraordinary diligence? Hcincecius seems to < consider the 
hirer liable,, not only for fraud, but for ordinary negligence, as 
well* as for j^ross negligence : Culpam latam et levem is his 
language.® Sir William .lones maintains, with great force and 
ability, that the word diligentissimus, in the text, imports no 
more than ordinarily diligent.^ Pothicr adopts the same in- 
terpretation.® Lord Holt, obviously founding himself upon 
Bracton,® su))posed that it imports very diligent. And, ac- 
cordingly, he held, that, ‘^nt the common law, a hirer was 
J 30 und to very great diligence.” “ If,” said he, ‘‘ goods are 
let out for a reward, the hirer is bound to the utmost dili- 
gence; such as the mo'^t diligent father of a family uses.”^ 
And in Buller’s Nisi Prius,*' it is laid down, that the hirer is 
to take all imaginable care. Sir William Jones, on the con- 
trary, contends, that the case, bcMiig one' of mutual benefit, the 
hirer is bound only for ordinary diligence, aSd of course is 
responsible only for ordinary negligence.® ^nd his opinion 
appears to be now settled, upon principle, to be the true ex- 

^ Dig. Lib. IS, tit. 6, 1. 5, § 2 ; Cod. Lib. 4, tit. 65, 1. 28 ; Fothior, Fand. Lib. 
18, tit. 6, n. 12. 

* Just Inst Lib. 3, tit 2 >, § 5. 

* Iloinocc. Fund. Lib. 19, tit. 2, § 324 ; 1 Domat, B. 1, tit 4, § 2, art 4. 

* Jones OB Bailm. 87, 88; Vinn. ad. Inst Lib. 3, tit 15, 1. 2, Comm. § 13; 
2 Kent, Comm. Loot 40, p. 587, note (d), 4t1i 

* Fothior, Contrat do Louage, n. 192. 

* Bracton, 62 b. 

’ Coggs V. Bernard, 2 Ld. Baym. 909, 916. 

* Buller, Nisi Frius, p. 72. 

* Jones on Bailm. 86, 87, 120; 2 Kent, Comm. Lect 40, p. 586,* 587^ 4th 
e^t 
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j^sitioa of the common law.^ The rule laid down by Pq^er 
JBnn exact *conformity to that of tto contmon law. He hold||| 
tiiat the hirer is bound only for ordinary diligence, and is liabm 
only for ordinary negligence {faute He ought, there- 

fore, to use the* thing, and to take the same care in the preser* 
vation of it, which a good and prudent father of a family 
would take of his own.^ The law of Louisiana adopts* the 
same exposition.^ This also is the rule of the Scotti^i law: 
Prccstat culpam levem.^ 

§ 399. Hence the hirer of the thing, bein|r responsible 
only for that degree of diligence which all prucient men use, 
that is, 'which* the generality of mankind use, , in keeping 
their own goods of the same kind,** it is very ch'ar, that 
he can be liable only for such injuries as are shown to 
come from an omission of that diligc^ncT ; or, in other words. 


' 1 DanCy'Abridg. vli. 17, art. 3, 12; 2 ('omm. Loot. 40; p. 580, 587, 
41ih edit, and note (d). Ibid. ; Doan r. Keaie, 3 Camp. K. 1 ; Millon r. Salis- 
bnry, 13 Johns. R. 211 ; llaiidford v. Palmer, 2 Hrod. 3c Hing. H. 359^ Platt v. 
Hibbard, 7 Cowun, R. 497; Reeves v. The Ship Coiibtitution, Gilp. R. 579, 
585, 586. 

■ Ante, § 65, note (8) ; Post, § 40 7, nolo. 

* Fothier, Contrat do Louago, n. 190, 192, 429; 1 Domat, B. 1, tit 4, § 2, 

art. 4; Cod. Lib. 4, tit. 05, 1. 28; Coilo Civil of France, art 1728; Ayliffe, 
Fand. B. i, tit 7, p. 403; Erbk. Iiibt B. 3, tit. 3. § 11, 15. Fothier has ox- 
aniincd this 'whole subject of responsibility for diligc^ieo with great ability, in 
some general observations on tlie Treatise of IMonsieur Lo Brun, to wlKoh Sir 
William Jones has referred in his e»‘ba> [p. 30, note (t)], as printed “at tho 
end of his Treatise on the Marriage Contra(*i.” Jt was so originally printed. 
Bat it is printed, in the later editions of Pothiej'*s works, at the end of his 
Treatise on Obitgations, although (strangely enough) it ie* altogether omitted in 
Sir William D. Evans’b Translation of that work, to which it is properly an ap- 
pendage. See Fothier on Obligations, 4to edition, 1781, printed at Orleans, 
VoL I. p. 455 to 459 ; and tho edition by Dupin of Fothier’s works, printed 
at Paris, 1824, 8vo. Vol. I. p. 542 to 5t0 ; Ante, § 17, note (2). See also, Fo- 
thier, Fand. Lib. 50, tit 17, De Regulis Juris, § 981. ' * 

* Nicholls V, Rolfind, 11 Martin, R. 190, 192. 

* 1 Bell, Comm. p. 453, 455,*5th edit; 1 Bell. Comm. § 889,*4th edit; Ersk. 
Inst B. 3, tit 3, § 15 ; 1 Stair, Inst B. 1, tit 15, § 5. 

* Jones on Bailm. 88 ; Handford ». Palmer, 2 Brod. & Bing. R. 359 ; Batson 
V. iDqnoTan, 4 Bam. & Aid. 21 ; Reeves v. The Ship Constitution, Gilp. B. 579f 
585, 586 ; 2 Kent, Comm. Lect 40, p, 586, 587, 4th edit 
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for qirdinary^ncg^igence.^ if a man hires a horse, he is bomid 
|p ride it moderately, tind to treat it as carefully as any man of 
common discretion would his own, and to supply it with suit^ 
able food.^ And if he does so, and the horse in such reason- 
able use as lamed or injured, he is not responsible for any dam- 
agca.B If two persons jointly hire a horse and chaise OU' joint 
account, both are answerable for any misconduct or negligence 
of either in driving, and for any other want of proper care.^ 
But it would be otherwise where one is the sole hirer, and the 
other is mcj^ly invited to ride ; for, in such a case, the hirer 
alone will be responsible.® 

§ 400. Tjie hirer is not only liable for his own personal default 
and* negligence^ but for the default and negligence of his chil- 
dren, servants, and domestics, about the thing hired.® If, there- 
fore, a hired horse is ridden, by the servant of the hirer so im- 
moderately that he is injured or killed thereby, the hirer is 
personally responsible.^ Ho, if the servant of the hirer care- 
lessly and improperly loavc's open the' stable door of the hirer, 
and the hired horse is stolen by^hievcs, the hirer is responsible 


^ Post, § 408 ; llocvcs v, TIk' SIup Constitution, Gilp. B. 579, 585, 586 ; 
Eastman t7. Sanborn, 3 Allen, 591 ; Whalley v. Wray, 3 Esp. R. 74; Ames v. 
Bclden, 1 7 Barbour, 513. In Salter r. Hurst, 5 Louisiana R. (Miller), 7, 9, the 
Court said, that in all cases of hiring for use, if the thing hired perishes, when 
no fraud or gross negligence is chargeable on the hirer, the loss must be borne 
by the owner, upon tho maxim, lies pent domino. But, quaire, if this is not 
incorrect in principle ; for ordinary negligence (not fraud or gross negligence) 
will make the hirer liable for the lo^s. 

' Jones on Bailm. 88, 89 ; Pothier, Contrat de Louage, n. 190. 

' Millon V. Salisbur}', 13 Jk^biis. R. 211 ; 1 Bell, Comm. p. 4A|, 454, 5th edit; 

1 Boll, Comm. § 389, 4lli edit. ; Story on Agency, § 452 to 46^ Reeves v. The 
Ship Constitution, Gilp. R. 579, 591 ; Harrington v. Snyder, 8 Barbour, Su- 
preme Ct (N. Y.), R. 881. 

* Davy o. Chamberlain, 4 Esp. R. 229. 

* Ibid. 

* Pothier, Contrat do Louage, n. 198, 428 ; 2 Kent, Comm. Lect 40, p. 586, 
587, 4th edit. ; Pothier, Pand. Lib. 19, tit 2, n. 31. Pothier holds the hirer xe- 
^nsible for the defeult or negligence of his boarders, guests, and under-tenantk'*' 
Pothier, Content do Louage, n.*193 ; 1 Domat, B. 1, tit 4, § 8, art 6. See alio^ 

1 Bell, Comm. § 889, 4th e^t ; 1 Bellj Comm. p. 454, 455, 5th edit. 

** Jones on Bailm. 89 ; 1 Black, fomm. 480, 481 ; 1 Domat, B. 1, tit4f $ 8, 
art 5 ; 1 Bell, Comm. p. 455, 5th edit ; 1 Bell, Comm. § 889, 4th e^ 
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tiieiefor.^ So, if ready furnished lodgings are hired, and the 
hirer’s servants, children, guests, or boarders, negligently tap 
jure or deface the furniture, the hirer is responsible thcrefoi? 
So, if the injury is done by sub-agents, employed by the. hirer, 
the same responsibility for the negligent acts of the former, 
about the thing bailed, is incurred by the laiter.^ 

§ 401. The Roman law seems to have been relaxed a little 
from this severe, but important rule ; for it made the master 
responsible only when he was culpably negligent in admit- 
ting careless guests, or boarders, or servants into his house. 
Mihi ita placet (says Ulpian in llie Digest), etiam 

eormn^ quos induxit (his MTvaiits, giu\sts, or boarders) 2^rmtct 
swo nomine^ etsi nihil roavatit; si lumen cnlpam in induevndis 
admiliit^ quod tales habneril^ vel ,wos, tel hospites.^ It lias 
been observed, by Polhi(‘r^‘ and Sir William .loiies,^ that this 
distinction, whether the hirer was culpably neglig(*nt or not, that 
is, whether he ought, or ought not to have known of the bad 
habits or carelessness of bis guests, servants, or domestics, who 
caused the damage, must have be<‘n snflici(»ntly ^lerplexing in 
practice. The rule of the coininoii law, which is like that of 
the foreign law in modern tiiiu^s, is not only more safe, eon- 
vciiiciit, and uniform in its application, but it imposes upon the 
hirer a salutary diligence and caution in rc'gard to those who 
are admitted into his houst», or kept in his sc»rviee.^ The letter 
can otherwise have no other suiru'ieiit seeurity against losses 
from the iriisconduet of guesf-,, or boarders,* or scTVunts. 


^ Jones on Bailni. 89 ; Cog^s r. Uernanl, 2 Ld. Ka} ni. 909, 910 ; Salem Bank 
V. Gloucester ttnk, 17 Alass. II. 1. See Danscy v, Uichardson, 25 Eng. Law 
& Eq. R. 90 ; J El. & BI. 722. 

* Jones on Bailm. 89 ; rotliior, Contrat do Lounge, n. 193. 

* Story on Agency, §*308, 311, 452, 157; llandlcvon v. Murray, 3 Ncv. & 
Per. 239 ; a. c. 8 Adolph. & Ellis, R. 109 ; Bush v. Steininan, 1 Bos. & Pull 
409 ; Laugher t;. Pointer, 5 Barn. & Gres'.. 517, .553, 55 1 ; Bobon v, Sandford, 2 
Salk. R. 440; Milligan v. Wedge, 12 Adolph. & Ellis, 737; Quanuan v. Bur- 
nettt ^ Mees. & Welsh. B. 49 Q. 

* Dig. Lib. 19, tit 2, L 11 ; Dig. Lib. 9, tit 2, 1. 27, § 11 ; Pothicr, Contrat 
de Louage, n. mb. 

, * Pothier, Contrat do Louag^ n. 193 ; 1 Domat, B. 1, tit 4, § 2, art 5. 

* Jones on Bailm. 89, 90. * 

* Pothier, Contrat de Louage, n. 193. 
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§ 402. But the master is not universally liable foj 4he XQip 
"(ieeds of his ^servants; and, therefore, we are to distinguish 
whether the act complained of has been done in the service of 
the master, or in obedience to his orders, or not; for in the 
former cases only is the master responsible. The master is • 
not responsible for any wilful or malicious injury done by his 
servant, without h ^ knowledge or consent ; but only for iiiju- • 
ries which are done by the servant in the master’s service in 
the course of his employment.^ [And if the acts are done by 
the servant in couise of his employment, the master is liable, 
although the actb aic in disobedience to the master’s orders,^] 

i [ 

' Story on Agency, § 308, 310, 311, 152 to 457. 

• [Philadolpliid and Heading Raihoad Co v DorHy, 14 Howard, U S. R. 
468, Mr Justice Oiiei said The sttond mstruc tionvinvolvcs the qucbtion of 
the liabilit} of the master whore the sot vant is in the course of his employment, 
but, in the matter complained of, lias acted contiai) to the cxpicss command 
of his master. 

Tlie relo of spoiulrat wptim,* oi tint tlic master shall bo civilly liable 
for the toitious acts of his sen ant, is of iini\oisal application, whether the act 
be one of oraismon or eomraisMon, whcthii nt;:ligont, fraudulent, or deceitful. 
If it bo done in the ionise ot Ins c niploj mt nt, the master is liable; and it 
makes no diflcrcnoe that the iiiistci did not aiithori/e, or c\en know of the 
serrant’s act or neglect, oi c\en if hi dis«ippiov(d or forbade it, he is equally 
liable, if the act bp done in the ionise of his sli \ ant’s implojment Sec Story 
on Agenej, § 152, Smith on Miistn and Si i vant, 152. 

There may be found, in some of tin numerous cases reported on this subject, 
j^icta which, when severed fiom the i onti \t, might seem to countenance the doc- 
trine that the master is not li ible if^the ait of his servant waa in disobedience 
of his orders. Rut n moie larcfiil examination will show that they depended 
on the question, whether the sen ant, at the tunc he did the aet complained of, 
was acting in the course of his implojiiicnt, or in othci words, *4rhether he was 
or was not at tlie tunc in the relation of scisant to tlie defendant 

The case of Slcath t WiNon, !) Carr ^ ra}nc, 607, states the law in such 
cidMS distinctly and corioitl} 

In that case a scr\ant, hanng his mastei*:* carriage and horses in his posses-* 

^ sion and control, was directed to take them to a certain place ; but instead of 
doing so he wont in another direction to dclner a parcel of his own, and, ro« 
turning, drove against an old woman and injured her. Here the master was 
held liable for the act of the servant, though at the time he wommitted the of* 
fence, he wa^ acting in disregard of Ins master’s orders , because the master 
had intrusted the carriage to his control and cSrc, and in driving it he was act^ 
ing in the couiye of hit employment. Mr. Justice Erriune remarks, in this 
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Tbto; if a 'servant, in driving his master^s coach, hy bis he^li^ 
gence runs against and injures another coach, his* master is lib- 
sponsible for the injury to the owner of the injured coach.' But < 
it is otherwise, if the servant wilfully and wantonly drives 
against the other coach, and thus docs the injury without the 


case : is quite clear that if^ herv«int, ^\itlioiit his masters knowledge, takes 

his master*b carriage out of the coat h-hoiiso, and with it cnnniiits an injury,* iho 
master is not answerable, .anti on this grnuntl, that the master lifis not intnist|.*d 
the servant with the carriage; but wIiciicmt the maMpr has intrusted the ser- 
vant with the control of the cariiagts it is no .uiswiM*, that tlic si;rvnnt acted im- 
properly in the management oi it. It* it wcic, it might be t tmteiidcd that if a 
master directs his ser\ai^ to dii\e slowly, and the sci\ant disubejs bis orders, 
and drives Jast, and through his negligctifc od.isioiis an injury, the master will 
not be liable. But that is not ibc law , the master, in sm li a < aias will be lia- 
ble, and tlie ground is that be lus put it in llu. siTvaiifs power to nuMuanage 
the carriage, by intrusting him with it.'* , 

Although, among the numerous easts on this subjet t, some may bo found 
(such as the case of Lamb c. Balk, C. \ V m which the Cqprt have 
made sqmc distini lions which aic^iathur sulilile and astute, as to when the ser- 
vant may be said to be acting in the employ ol his inasior; }t*l we (iiid no ease 
which asserts the doc trim* that a master is not liable for the acts of «i servant in 
his employment, when tlic particular a< t causing the injury was done in disre- 
gard of the general orders or spec ial c oiiimantl of the master. 8ijeh a qualifica- 
tion of the maxim of nt^pondmt i^ujniwrj would, in a measure, nullify it A 
large* pro])ortion of the aeeideiits on lailioatJ^ are caused by the negligence of 
the servants or agents cjf the c oinpau} . Nothing but the most stringent enforce- 
ment of discipline, aacl the* most exact <ind peitc^t obedience to o\ery rule and 
order emanating from a superior, can iiisiiie safety to life and property.* The 
intrusting such a powerful and dangefoiis engine as a louoinotivo, to one who 
will not submit to control, and render implicit obedience to oidenc, is itself an 
act of negligence, the “catena causan^** of the mischief, while the proeumato 
cause, or the ipsa ncghgenlia which produces it, may truly be said, in most cases, 
to be the disobedience of orders by the servant so intrusted. If such disobedience 
could be set up by a railroad company as a dcfeimc, when charged witli negli- 
gence, the remedy of the injured party would in most cases be illusive, cliict- 
pline would be relaxed, and the danger to the lifu and limb of the traveller 
greatly .enhanced. Any relaxation of the stringent policy and principles of the 
,.bw affecting such cases, would be highly detrimental to Uie public safety.] 

^ Ante, § 400, 401 ; McManus v. Ciickctt, 1 Bast, 11. 1 06 ; Croft v, Alison, 4 
^m. & Aid. 590; Brucker v. Froroont, 6 Term 11. 659; 8 Term K. 188} 
Story on Agency, § 452 to 456 ; Laugher v. Pointer, 5 Barn. & Creas. 547^ 
1»58, 554. 
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oonnivance or cdnseat of his master.* ■ So, If the serm'dt^of'W 
blacksmith, fh Bh(>eing a horse,. negligeiftly njores him, ''Mm 
masienris TCflf>onsible.* But it will be otherwise^ if he taall** 
eiously drives a nail into the horse’s foot in order to lame hii^l^ 
^ 403< The hirer is not responsible for any injury by the 
negligence of servants, who arc not actually in his employ. If 
a person hires a coach and horses of a stable-keeper for a jour- 
ney, and tjic horses are driven by the servant of the latter, he 
(iUseems), and not the hirer, is responsible for any -injury done 
by the negligence of the servant in the course of the journey; 
for the servant, under such cireumbtanees, is properly to be 
deemed in the employment of the stable-keeper, and not of the 
hirer.^ For tlu like reason, if a person hires a carriage and 
horses, and the owner sends a postilion or fioaehman with them 
, to drive them, the hirer is dis<*harged from all attention to the 
carriage and horses ; and Ik* remains liable* only to take ordi- 
nary care of Hmj glasS(*s and inside of the carriage, while he 
sits* in it.® 'Khe like rule governs in the French law; and the 
reason given is, that in such a ease ^le eoaf*hmau is the servant 
of the owner, and is intrusted with the care of the carriage and 
horses.® 

§ 403 rt. But very nice questions have sometimes arisen, as 
to the person who is to be properly deemed tlie employer or 
principal, under particular eireuinstanecs/ Thus, for examploi 
although it seems admitted, that where a coach and horses are 
hired for a day, or for a ^mrney, and are drivcK by a person who 
is furnished and hired bj the stable-keeper, the driver is to be 
di^eined, at least under ordinary eireumstances, to be the servant 
of the stable-keeper, and not of the hirer, so that, if any injury 


» Ibid. 

* 1 Black. Comm. 431 ; Story on Agonoy, § 810, 453. • 

* BobOii i*. Sandfoid, 2 Salk. R. 110; Stoi-^ on A^eney, § 310, 458. 

* Sammcl v. Wright, 5 R. 2(i.3; Dean v, Branthwaite, 5 Eep. B. 85; 
Potliier, Contrat do Louago, n. 1 06. 

* Jones on Bailm. 88, 89 ; Puthicr, Contrat dc Louage, n. 196. 

* Potbicr, Contrat do Louage, ii. 196 ; Id. 107, 129; Ante, § 388. 

^ Sqo *10 Amer. Jurist, p. 256, 257, 258 ; Milligan v. Wedge, 12 Adolpli. 
EUis, R. 737. 
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irilw^ifom his n^ligencd in driving, the 8tnble*keeper be 
ndpoDSible therefor ;<* yet if the eoaeh belong to the hirer,' add 
the horses and driver only are furnished by the stable-keeper, ‘ 
there has been-.n diversity of opinion, whether the driver was 
not to be deejned the servant of the hirer, and in his employ- 
laeiit, so that the hirer would be responsible for any injury 
arising from his negligence in driving.^ l^ut the doctrine seems 
now settled, that in this last case, as well as in the former, the 
hirer is not responsible for the acN of negligence of tin* driver ; 
but that he is to be deemed the servant of the owner of the 
horses, and in his employ, and that the owner is liable for such* 
acts of negligence.^ 


• Ante, §403^ Lan«hcr r. Pointor, *» 137; Storj on Ajj(cni<*y, 

§ 453, find note (5) ; Hughes r. Ihnt i, *) Walls, K .lOd ; Qunrnian »». Itiirnett, 

6 Mccs. & Welsh. K. 

• Sec Laugher r. Pointer, 5 llarn Ciess 'll*. Fn this ease, the ^ulyoct 
wa^ discussed at large, and all the leading autlioiilii^s ( ited *1t turned upon 
similar cin'umstanecs to thhse stated in the text. Littledale, J., and Abbott, C. 
J.| thought that the driver was in Uu* employ nuMit of the stablo-kecper, and the 
latter was responsihlc for his neghgenee, and IIoIiomI, J., and Hailey, J, 
thought that the hirer was lespiuisihle, «iiid the dii\erwas hib servant. See 
also, Dean v, Hranthwaile, 5 Ksp. U. .r> ; Hush n Sleininan, 1 Hos. & Pull. 
404; Milligan r, AVedge, 12 Adolph. A LIlis, 7.J7; Haiidleson i\ Murray, 8 
Adolph- & Kllis, 109; (^uarmaii v Hiiiiiett, 0 Mees U Wejsb. 409 

• Quariuan v. Bftriiett, 0 Mees. ix Welsh I0'» Mr. Hutoii Paike, in deliv- 
ering th^ opinion of ()ic Couit, said ** On the argiiiiierit, in tlieiourse of wliieh 
the principal authoi itieb wen* nfeiied to. \m‘ ifltimati'd our opinion, that we 
should be called upon to rhride the powit wlm h arose in the ease of Laugher r. 
Pointer, and upon which not only the (’oiiit of King\ Heiuli, hut the twelyc 
Judges, differed ; as the special c ireuinstaiK < s above mentioned did not seem to 
us to make any difference; and we aie still of njniiionithat they did not. It is 
undoubtedly true, that there may be spec lal cMrciirnstanecs, which may render 
the hirer of job-horses and servants rc'^ponsihlc for the neglect of a servant, 
though not liable by virtue of the geneial relation of master and servant. lie 
may become so by his own conduct, as by taking the actual managelnent of the 
horses, or ordering the servant to drive in a parlieular niaiin«*r, ^hieh occasions cv 
the damage complained of, or to absent him*iclf at one. particular moment, and 
the like. As to the supposed choice of a particular servant, my brother Manlo 
thought there was some evidence to go to the Jury of the horses being under 
the defendant’s care, in respect of their choosing this particular coachman. 
We feel a difficulty in saying, that there yras any evidence of choice, for the 
servant was the only regular coachman of the job-mibtfess’s yard ; vrhen he was 

28 
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§ 404. But, although* the master is responsiUe for the mis* 
feasances and negligent acts of his servants, it does not follow^ 


not at home, the dcfcnflaVits li«^ oc^nafltonally been driven by another man, find 
it did not appear that, at any time since they had their own carriage, the reg- 
ular coachman was engaged, and they had refused to be driven by..anodier ; 
and the circunietance of their having a livery, for which he was measured, is at * 
once explained by the fact, that he was the only ^rvaiit of Miss Mortlock ever 
likely to drive *thcm. Without, however, pronouncing any opinion upoma 
point of 80 much nicety, and so little defined, as the question whether there is 
same evidenuo to go to a Jury of any fact, it seems to us, that if the defend- 
ants had ^ asked fur this jiarticiilar servant, amongst many, and refused to be 
driven hy aiiy^'other, they would not have been responsible for his acts and 
negiceta If the driver be the servant of n job-master, wc do not think he 
ceases to bo so by reason ol' tlie owner of the carriage preferring to be driven 
*by that partjciilar servant, where there is a choice amongst more, any more 
than a hack postrhoy ceases to he the servant of an innkeeper, where a travel- 
ler has a particular prefcreiice of one ovt‘r the rest, on account of his sobriety 
and cart^fuliiess. If, indeed, the defendants had insisted upon the horses being 
driven, not by bno of the regular servants, but hy a stranger to the jol>>master, 
appointed by themselves, it would have made all tlic ditrerencc. Nor do wc 
think that therejs any distin(*tion in this ease, occasioned by the fact, that the 
coachniati went into the house to leave his hat, and might fliereforc he eonsid- 
tlrcd as aiding by their directions, and in their service. There is no evidence 
of any special order, in this case, or of any general order to do so at all times 
without Ivaviny any one at the horam' hewh. If there had been any evidence of 
that kind, the defendants might have been well considered as having takeft the 
care of the horses upon themselves in the moan time. Bc^dcs these two cir- 
cumstances, tlm fact of tlu^ coaeliiiian wearing the defendants’ livery with their 
consent, whereby they were the means of inducing third persons to believe ' 
that he was their servant, was mentionvd in the course of the argument as a 
gljoiind of liability, hut <*anuot atlect our decision. If the defendants had told 
the plaintitr, that he might sell gooils to thi*ir livery sorvaDts, and bad induced 
him to\'ontraet with the eoaclimau mi the footing of his really being such ser- 
vant, they would have been liable on such contract ; but this reprosentatioa * 
can only conclude the defendants with respect to those who have' altered their 
condition on the faith of its bmiig true. In the present casq, it is a matter of 
evidence oAly oC the man being their servant, which the fact at once answera. 
We are thereffro compelled to decide upon the question, left unsettled by the 
ease of Laugher r. l^ointor, in which the able judgments on both sides have, as 
is observed *by Mr. Justice Story in his book' on Agency, $ 453, note, p. 466, 
‘exhausted tho whole* learning of the subject, and should on that account a*-, 
tentively bo studied.* Wo have considered .them fully, and we ' think the 
weight of authority and legal principle is in favor of the riew taken by Lofd 
Teutmrden and Mr. Justice. Littledale. !nic immediate cause of the iiyury ia 
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that the servant is not himself, in many cas^, also responsible 
to the bailor. TheHlistinction furnibhcd by tlie authorities is 


the pononal ncgloc«t of the coachman In leaving the hones, 'which were at iho 
time in^his immediate care. Tlie (lueslion of law whether any one but the 
« coachman is liable to the party injured ; for the cuaelnuan certainly is. Upon 
the principle, that f/tit fttcU peralium faclt ptr the master is responsible for 
the acts of his servant; and that person is undoubtedly liable, who stiuxl in the 
relation of master to the wrongdoer, — he who had HdecUsl him as his servant, 
from the knowledge of, or belief in, his ..kill and eare, and who could remove 
him for misconduct, and whose orders ho was bound to receive and obey; and 
whether such servant has heoii appointed In the ina'^ter directly, or intermedi- 
ately through the intervention of an agent aiitliori/ed 1 >} hint to np|K)int fie,r- 
▼ants for him, can make no diirereiu*e. Hut the linhility by virtue of the 
principle of rekation of master and '>ii\ant must tease wlieie the relation itself 
ceases to exist; and no other perstm than the master of siudi servant can bo 
liable, on the simple ground tlial tlif* ser>ant is the sen ant of another, and his 
act the act of another ; (oiisetpieiitl}, a thud pet son enltTing into a contract 
with the uia*.ter, which docs not laise tht' i elation ol master and servant at all, 
is not thereby romicred liabh* ; and t<i make such p(‘*'son liable, reeoiiim* must 
be had to a diflereiii and more (\tendid piineipie, namely, that .x jiersoii is 
liable not only for the acts ofliis own sen ant, but lor aii) injur} which arises 
by the act of another person, in c arr}ing into e\ei iitioii lliiit whidi that other 
person has eontraeted to do for his beiielit. 'riiat, however, is too largo a jiow- 
tioii, as I-iord Chief Justice Uvie ha}s, in th“ la-'C of Hiidi e. Steininan (1 Hos. 
& Pull. 401 ), .and cxiniiot be iiiaintaiiied to ilt lull extent, without overturning 
some decisions, ami producing <‘oii'>e(tiienees w liieh would, as Lonl Tenteii leii 
observes, * shock the euininon of all 110*11.' Not merely would the hirer 
of a post-ehaisi*, h.'^'kne}>n)a( li, or win 11} on the Thames, las liable for the 
acts of the owners of those veliicks, it the} bad the management of them, or 
their servants, if they were iiianagid,b} senantN but the j>uri*h.iser of an ar- 
ticlQ at a shop, which he had oideied the shopman to bring lioinc for him, 
might be made responsible tl^r an injury roniinitled b} tlic shopman's careless- 
ness while parsing along the street. It is line, tliat tlieie an* eases — fur in- 
stance, that of Bush r. Steininan, Sly r. Bdgely (t! Ksp. C), and others, and 
perhaps amongst them may be clashed the r >eunt ease of llandlcson r. Murray 
— in which the occujncrs of land or buildings liave bi'cn held responsible for 
acts of others than their servants, done ujiun, or near, or iji resjiect of their 
property. But these cases an* well distinguished by my brother Littledalc, in 
his very able judgment in Laugher r. Pointer. The rule of law may be, that, 
where a man is in possession of fixed propert} , he must take care that his prop- 
erty is so used or managed, that other persons are not injun;d; and that 
whether his property be managed by bis own immediate servants, or by con- 
tractors with them, or their servants. Such injuries arg in the nature of nui- 
'sances; but the same principle, w&ich applies to the personal occupatioD of 
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this ; that thc'scrvants of the bailee are responsible to the baUor 
for their misfeasan{sc8, but not for their nonfeasances ; and*thai» 
in the latter cases, the rendedy of the bailor is* solely against the 
master.^ 

§ 405. What is the true extent of the duty and diligence 
required of the hker, in the care and custody 'of the* thing 
hired, must cssenthilly depend upon fhc nature and character'* 
of that thing, and its liability to loss or injury.^ A single illus- 
tration will Huffielcntly explain this doctrine in one of the most 
common cases of hire. It is the duty of the hirer of a horse 
to supply him with suitable food duniig the time of the hiring ; 
and, therefore, any lu'glcct ou his part, in this particular, will 
make him responsible to the owner for the damage sustained 
thcrohy.® If a hi/ed lior^e is exhausted, and lefuses its feed* 
the hirer is bound to abstain from using the horse; and if he 
pursues his journey with the horse, hv is liable for all the Injury ^ 
occasioned lhen‘by.^ If a horse falls sick during a journey, the 


laud or lioimos by n man or bis family , docs apply to personal uiovablo 
ebatteb, which, in the ordinary of the alfairs of life, arc intrusted to 

the care and niaim^cincnt of others, ^\lio arc not tlie servants of thu owners, 
but who exerc'wc cnlphluncMlt^ on their own acroiint, with respect to* the care 
and iiiana;;cincut of ^oods for any persons who choose to intrust them with 
thorn. It is unnecessary to repeat at leii^tli the reasons given^by my brother 
*Littledale tor this distinction, A\liie]i appears to iis to be (piite satisfnetor}” ; and 
the general proposition abo\e nderred to. upon which only can the defendants 
bo liable for the acts of persons who are not their servanlf*, seems to us to be 
untenable. Wo are thereforu of opinion, that the defendants were not liablS 
in this rase, and tlie rule inu'<t be made hbsolutc to enter a verdict for the de- 
fendants on the second i^Mie/’ See abo, Rapson v. Cubitt, 9 Mecs. & Welsh. 
710; Milligan r. Wedae, 1*2 Adolph, ic Kills, 7:J7; Winterbottom e. Wright, 
10 Mccs. & Wel*»b. 109, 111; Ueedie r. London & Northwestern Railway Ca 
4 Welsb. Ilurlst. ttc Gordon, K\eh. *2 It. 

^ Lane r. Cotton, 12 Mini. 11. 4H8; Perkins r. Smith, Saycr, R. 41* Came- 
ron V. Reynolds, Cowp. R. 4 Oil ; Rowiiing r. Gooik'hild, dr Wilson, R. 454 ; 5 
Burr. R. 2721 ; hfbrso r. Slue, UVent. 238. This subject is examined at huge 
in Story on Agency, § 309 to 3*20, and the principal authorities are there c<d- 
lected. lliero are some exceptions to the general rule, which are also there 
stated. The examination of the doctrine more pro|K;rly belongs to the subject 
of Agency, than to that of Bailments, and therefore is omitted in thb place. 

* Ante,* $ 12 to 15. 

* Handfbrd o. Talmd^, 2 Brod. 3c'Bing. 359 ; a. c. 5 Moore, R. 74. 

* Bray o. Mayne, 1 Gow, B. 1 ; 1 Bell, Comm. p. 455, 5th editr; 1 BoB 
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hh(er ought to procure the aid of a farr^r, if one can be 
obtained within a reasonable time or distaii|e ; and if he does* 
{nrocnre such aid, he is not responsible for any mistakes of the 
farrier in the treatment of the horse. But if, instead of prociir*^ 
ing the aid of a farrier, when he reasonably may, he himself 
prescribes unskilfully for the horse, and thus eauses his death, 
he will be responsible for the damages, although he acts bond 

§ 406. What shall, and what stiall not, be deemed negli- 
gence on the part of a hirer, is soun'times a matter of con- 
siderable nicety. The eare and diligence must rise in |)ro|)or- 
tion to the demand for it; and things whit*h ir^ay be easily 
deteriorated require an inerease of eare and diligeiiee in the 
use of them. Negligence is a r<*lativ(» term; and the value 
and liability to injury of the* ariiele, and the means of security 
possessed by the hirer, an* material eireinii^^i ancles in estimating 
the degree of care and diligence \\hu*li are re([uirc*d of him.® 
It has been already stated, that Polliier, and aft(*r liim Sir 
William Jones, holds, that a loss by theft is prim/t facie 
evidence of negligoiiee ; ® and n*a''on‘^ laive I)<*en also oH’ered to 
establish the position, that no siit'h rule exists in tht* common 
law, hc^vcver it may exist in the Koman law, or in the foreign 
law.^ But even if then* be such a rule, it is but ti ban* pre- 
sumption, and capable of being n*bnffed by proof, that the 
theft was by lio negligence of the hirer.'* 


Comm. § 3S9, 4ih edit Sec Kcustinan c, San burn, 3 Allen, 595 ; Edwards v. 
Carr, 13 Gray, 234. 

‘ Dean r. Kcato, 3 Camp. 11.4; 1 Bell, Comm. p. 455,5th edit; 1 Bell, 
Comm. § 389, 4th edit. ^ 

* 2 Kent, Comm. Lcct 49, p. 587, 4th edit; Batson v. Donovan 4 Barn. & ^ 

Aid. 21. . ' • ’ 

* Jones on Bailm. 43, 44, 70, 78, 98, 110; Ante, § 38, 39, 88, 239, *333 tc 

838; Fothier, ‘Prdt k Usage, n. 53 ; Bothier, Contrat de L<iuage, n. 429; Fo* 
thier, Fand. Lib. 19, tit 2, n. 28 ; Vere v. Smith, 1 Vent 121. t 

* Fothicr, Contrat do Louage, n. 429 ; Ante, § 38, 39, 88, 239, 333 to 338 ; 
Post, § 410, 454 ; Fothier, Fand. Lib. 19, 6t 2, n. 28. 

* Jones on Bailm. 96, 98; Coggs r. Bernard, 2 Ld. Raym, 909, 918; Aiito» 

§ 38, 39, 88, 239, 833 to 338. We have already bad occasion to express a doubt, 
whether, in the Roman law, a loss by theft Vas presumptive evidence of negli- ^ 
fence. See Ante, § 334, note (2). The following case, put in the Digest, 
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‘ § 407. In respect to thefts by the servants of a he 

*ls not*, generally fspeaking, liable thcrcf6r, unless thete iLtb 
soiac circumstances which Impute to him a want of due difi- 
genpe.^ Thus, if a trunk is deposited with an upholsterer fdt 
a jreward, the contents of which arc stolen by his servants, 
notwithstanding all reasonable care in the custody of it by 
him, he will not be responsible for tne loss." But if he uset^ 
greater precaution in r< 4 ^[)oct io tlie like property of his own, 
that might aflbrd presumptive evidence of neglect; and he 
might, under such eireumstanees, be held liable for the loss.* 
So, if a watch is deposited with a watchmaker for repairs, and 
it is left in Jiis shop in a less secure repository than that in 
which ho keeps liis own, and it is stolen by his servants, he 
will be responsible for the loss.^ So, if an agister of cattle 
for a reward leaves oj)(»n tin* gat(\s of his field, or allows the 
fences to be deftvtive, so that the c•attle escape, he is liable for 
the loss.® In like manner, tin' juoprii'tors of a dry dock are 
responsible for any injury to a vi'ssc'l undergoing repairs there, 
occasioned by the bursting of tin* dock gates, if by reasonable 
care the bursting, might have Ix'en prevented.® 

§ 408. But if the thing hired is lo.st or injured by inevi- 
table casualty, or by superior force, and without any lault of 


teema to fortify that doubt. Si capras latroiies citra tuam fraudenl abegisse, 
probarl potest, judicio kx’ati ('a>uui pni'stare non cogcris ; uttjuo temporis, qu(^ 
inseeuCPm ost, inercodes ut indcbita^ recuperabis. Dig. Lib. 19, tit. 2, 1. 9, 
§ 4 ; Pothier, Pand. Lib. 19, tit. 2, n. 28. Certainly, in Uic Roman law, theft 
was not a eouclusivo presumption of negligence ; but it might be repelled by 
proofs. 

^ Antp, 8 88, 89, GJ, 88, 289, 838 to 388. 

• ' Finqpano r. Small, 1 E^p. U. 8 1.'). See nbo, Rrind v. Dale, 8 Carr. & 

Payne, 207 ; s. c. 2 Mood, and Rob. 80; Butt r. Groat Western Railway Ca 7 
£ng. £aw Si Jixp R. 448; 1 1 C. B. 140; Great Western Railway Ca v. RimeU, 
87 Law Journ. C. P. 201 ; 6 J. Scott, n. s. 917 (Am. £d.) ; 18 C. B. 575. 

* Ante, 8 387. 

* Clarke u. Eamshaw, 1 Gow, R. 30. 

* SeeDanscy V. Richardson, 25 Eng. Law & £q. R. 90; SEL&BL 728 1 
Broadwater v. Blot, Holt, N. P. R. 5 17 ; «7ones on Bailm. 91, 98 ; |||3eil, Conm;. 
p. 458, 5th edit. ; 1 Bell, Conun^ § 394, 4th edit. ; Ante, 8 67. 

* V. Waestaer, 1 Camp. B. fS8. 
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tbe hirer, ho is exonerated from all risk.^* So, if the loss is 
not strictly inevitable, but there has been n|» omission of rea* 
sellable diligence on the part of the hirer.* I'hus, a ware- 
houseman is not responsible for the deMtruetion of goods^ 
deposited there for hire, by rats or mice, if ho has used the 
ordinary precautions to guard against ilie loss.* So, if the 
owner of slaves lets them to the* niatslA of a vessel for a 
voyage, and they run awjoiy in a foreign ])ort, tlie mustiT is 
not responsible therefor, if he has aeled in good failli and with 
reasonable care, although he might, perhaps, have exereised a 
higher power of restraint or eoniiijemeiit over thein.^ So, if a 
horse is let to liin' for a journey, and without any negligence 
or default of the hin'r, he eM*apes, and is lost, or stoh*ii, the 
hirer will not be responsible* tlnnefor. 

§ 4094 Pothier puls thi‘ ease (wliii'li he deems elear), in 
proof of the position, that the hirer may he responsible for a 
loss, where his iiiiseonduet is not tla* ( aiisc*, hut HuMieeasion, 
of the loss.* If the haih'e is prohibited by tlie terms of the 
bailment from keeping combustible materials in tlie place where 
the thing is kept, and lie k<*eps sueh com bust il)les there, and 
the thing is? destroyed by lire, es^m through mc*rc casualty, 
Pothier holds him responsible therefor; lieeaiise it is a breach 
of his engagement.* Sueli also is tin* rule of thcj Roman 


* Menotonc v. Atbawos, .3 Ihirr. K. 1 592 ; Loii^an v. Galini, Abbott on 

Shipp. P. 4, ch. 6, |T. 389, note (r/), 7th oil; 1 Hull, Coiiim. p. 463, 4.95, 45S, 
5tli edit; 1 Bidl, Couini. § .39i, 4iii nlit. ; r. Tho Ship CoiiHtitution, 

Gilp. K. 579 ; Ames v. Bolden, 1 7 Baibour. .91.) ; Ante, § 399. 

^ Monotone, V. Atliawcs, 3 Burr. U. 1.992; Lon^an v. Galini, Abbott on 
Shipp. P. 4, ell. G, p. 389, note 7th CMlit. ; 1 Hi'll, ( umm. p. 453, 455, 458, 
5th edit. ; 1 Bell, Comm. § .'391, 4th edit; Uee'ves v, Hjc Ship Cjpnstitution, 
Gilp. R. 579 ; Ante, § 399. 

* Cailiff V. Danvers, Peake, R. Ill; Mooje v, Mourp[iie, Cowp. 479t 
Millon o. Salisbury, 13 John^. K. 211 ; Abbott on Shipp. P. 3, ch. 3,§ 9, p. 244, 
5th edit. But the rule of the Roman law seems to have >>ecn difTeront in 
this case. The Digest says: Si fullo vchtimenta polienda acceperit, ei2]ue, 
mures roscrint, ex looato tenctur. Dig. Lib. 19, tit. 2, 1. 13, § 6 ; Pothier, Pand. 
Lib. 19, tit. 2, n. 29 ; Post, § 432. 

* Beverlyti^ I&rooke, 2 Wheat. R. 100. 

^ Ante, § 242. 

* Pothier, Contrat de Louage, n.*195. See also, 1 Bell, Comm. p. 468, 5t]i 
edit; 1 Bell, ComA. § 394, 4th edit; Ante, $ 242. 
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law: Si hoc in h^ione conveni^ igncm ne habetOf et habuiU 
tenebitur^ etiamsi Jbriuitus casus admisit incendiun^ quia non 
debet iffnem habere} Pothier puts another case to iirnstrate 
the distinction between the cause and the occasion of a loss. 
If, says hef the hirer of a horse -for a journey Is attacked by 
robbers on the road, and the horse is killed bythem, so that 
it may properly be ^leemed a loss by the vis major y yet if the 
hirer has, by his own fault, been the occasion of the loss, as 
by riding at improper hours, or by having quitted the high- 
way and taken a shorter route, which is less safe, he will be 
responsible, for the loss * It seems, that, by the Roman law, 
the hirer is .also madt' liabh* for all losses and injuries to the 
thing hired, occasioned by the private enmity of persons hostile 
to the hirer, if by his own fault ho has provoked that enmity. 
Ciilpte autem ipsiite el iffnd adniimeralur^ si propter inimicUias 
ejus vicinns arbores exviderit} But Pothier justly doubts 
whether this rule ought to be followed in pmcticc.* 

§ 410^ 'riie (piostioii may Iktc^ arise, as in many other cases 
of bailments, on whom lies.tlie burden of proof of negligence, 
or of repelling it.® With cirtain fjxcopt ions, which will here- 
after be taken notice of, Jis to innkeepers and commoiu carriers,® 
[and, it seems, of slaves dying in the possession of the bailee],^ 
it would seem, that the burdi'ii of proof of negligence, is on the 
bailor; and proof merely of the* loss ig not suincieiit to put the 
bailee on his tiefenct*.® This has been ruled in a case against 


* Dig. l.«ib. 19, tit. 2, 1. 11, § 1 ; Potliior, I’and. I.ib. 19, tit. 2, n. 38. 

* Ante, § 67, 200, 2H, 212; Po*.t, § 411^; Pothier, Contrat cle Lonage, n. 
195 ; Pothier, PrOt h Us^age, ii. 57 ; Id. n. 55 ; Jones on Bailm. 67, 68, 70, 71 ; 
Story on Agency, § 217, 218, 219. 

' Dig. Lib. 10, tit. 2, 1. 25, § 4 ; Pothier, Pand. Lib. 19, tit 2, n. 34. 

* Pothier, Contrat do Louage, n. 195; 1 Domat, B. 1, tit. 4, § 2, art. 6 ; 

Dig. Lib. 19, tit. 2, 1. 25, § 4 ; Pothier, Pand. Lib. 19, tit. 2, n. 34. * 

* Anto,§ 212, 213, 278,839. 

* 5 Term K. 276 ; Jones on Bailm. 96. 

’ Ford p. Simmons, 13 Louis. An. 397; Harvey v. Eppes, 12 Gratt 153. 

* i Bell, Comm. § 889, 4tb edit.; 1 Bell, Comm. p. 454, 5Ui edit; 2 Kent, 
Comm. Lcct 40, p. 587, 4tb c^it. See Adams v. Carlisle, 21#ick. R. 146; 
Cacsley v.- White, 21 Pick. 11. 254, 255 ; Brind v. Dale, 8 Carr. & Payne^ 207, 
212; 8. c. 2 Mood. & Rob. 80. [Foote v. Storrs, 2 Barbjur^ Supreme Court 




mn TIIINQ9, 


Pfu.n^ 


887 - 


a ^depositary for hire, where the goods bailed were stolen by 
(bis servants ; ^ and also in, the case of a liorie hired aqd injured 
during the term of the bailment, where positive proof was re- 
quired on the part of the owner to sustain his action,^ [But 
in a recent case, where the bailee returned the hdhe in an in- 
jured condition^ and gave no explanation how the injury occurred, 
the burden of proof was held to be upod him, to show that 
there was no negligence.^] There seem, however, to be some 
discrepancies in the authorities on this subject, which may 
properly invite the attention of the learned reader.^ 

§ 411. According to Fri*m‘h law, as laid down by Po- 
thier, in every case of lo^s the hirer is bound to prove, that the 
loss was without any default on his own part ; for the law not 
only makes no prcbuni[)tu)n in his favor, hut presumes it to be 
by his fault, unl(*ss he ebtahli'ihes the contrary.® Thus, if a 
person hires a horse for :i journey, he cannot excuse himself 
from the obligation to return tlu* horse, hy saying, that he died 
by accident during tin' jouriu^y. It will ho ins'cssary for him to 
prove such accident by th<‘ testimony of farricTs, or other per- 
sons, who had b(*eii tin* horse wlu^n lie b(M*ainc sick.® I’othier 
also seems to think, that, in c*ase of a loss by lire*, if the fire is 
in the house of the hin'r, that circnunstance alone raises a pre- 
sumption of negligiMice.7 The C^ode of Prance.® throws the 


(N. Y.), K. 326, ovgfTuling Platt r. IliMianl, 7 Cowen, K. 437, Sco also, 
Harrington v. Snyder, 3 Harbour, SiiprtMiie Com t K. 3S0] ; Post, § 454, 629. 

^ Finueane v. Small, 1 Ksp. U. 315. i^nd see Hutt r. Great Western Rail- 
way Co. 7 Eng. Law & Eq. U. 11 C. H. 1 10. 

* Cooper tf. Barton, 3 Camp. R. 5, note; Newton v. Pope, 1 Cowen, R. 109; 
1 Bell, Cdmin. § 389, 4th edit. ; 1 Bell, Comm. p. 154, 5tli edit 

* Logan V. Mathews, 6 Barr, R. 417. And see Bush v. Miller, 13 Barb. 481. 

* Platt V. Hibbard, 7 Cowen, R. 497, 500, note ^a) ; Harris v. Packwcod, 3 
Taunt R. 264 ; Marsh v. Home, 5 Barn. 6c Cress. 322 ; Anon. 2 Salk. R. 654 ; 
Schmidt v. Blood, 9 Wend. R. 268; Bcardslcc v, Richardson, 11 Wend. B. 
25; Tompkins v. ^altmarsh, 14 Serg. 6c Rawlc, R. 275; Beckman o. Shouse, 
5 Rawle, R. 179; Clarf v. Spence, 10 Watts, R. 335; Ante, § 212, 213, 278) 
339 ; Post, § 454, 529 ; 2 Kent, Comm. Lcct 40, p. 587, 4th edit 

* Pothier, Contrat de Louage, n. 199, 200; Id. n. 191. 

* Pothier, 8bontrat de Loua^, u. 199. 

* Pothier, Contrat de Louage, n. 194, 199, 20o. 

^ • Code Civn of F^ce, art. 1732, *1733, 1734. 
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burdenr of proof upon the hirer of leased property to show that 
thO loss has not be|bn by his default ; and it makes him respon- 
sible for losses 1>y fire, unless he proves that the fire happened 
by inevitable casualty, or, by means of superior force, it was 
communic^d from a neighboring house. By the Scottish 
law, if any specific injury has occurred, not manifestly acci- 
dentally, the onus probandi lies on the hirer to justify himself by 
proving the accident.^ The Code of Tiouisiana seems to fol- 
low the rule of the couunon law, and requires proof that the 
loss was by the default or negligence of the hirer, or others act- 
ing under liiin.^ 

§ 412. In /•a8c*s of robbery, the hirer is not chargeable, unless 
it has been occasioned by his own fault or negligence ; for rob- 
bery is deemed an accident by superior force majirr)? If, 
however, the hirer travels by roads known to be dangerous by 
reason of their being infestc»d by robbers, or at an unseason- 
able hour of the night, or if, in any other manner, by his own 
negligence, he exposes tlie pro|)er<y to an undue risk of robbery, 
and a loss happcMis thereby, he will, as we have already seen, 
be bound to •^yike good the loss.* But if he takes another 
road, because cominon highway is iinpracti(*able or danger- 
ous, and other tra\(*ller^ are acciistoined to do the same, he 
will be justified in so doing; and if a loss takes place by 
robbery on the road in consequence, he will not be responsible, 
therefor.® 

§ 413. As to tin* use of the thing hired. There is, on the 
part of the hirer, an implied ol)ligation, not only to use the 
, thing with due cure and inod^ration,^ but also not to apply it to 


> 1 Bell, Comm. 43 1, 5tli edit. ; 1 Bell, Comm. § 389, 4tli edit. 

* Code of LouiMana (1823), art. 2f>!U, 2H92, 2G93. 

* Ante, § 2G, 239; Jones on Bailm. 41, 78, 79, 88, 98, 108, 122; Cogga v. 
Bernard, 2 Ld. Raym. 909, 91 G ; Id. 1087 ; Id. 918 ; Potkicr. Contrat do Lou- 
age, n. 195. 

* Ante, § 200, 241, 396, 409; Jones on Bailm. 81, 88, 98, 103; Fotbior, 
Contrat de Louage, n. 195 ; Coggs v. Bernard, 2 Ld. Baym. 909, 917. 

* Fothicr, Contrat de Louage, n. 195 ; Ante, § 241, 409. , 

* See Robinson v. Varncll, 16 Texas, 382; Sims v. Chance, 7 Texas, 561 ; 
Latimer v. Alexander, 14 Geo. 260; Gorman v. Campbell, 14 Geo. 137. 
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any other use than that for which it is bired.^ Thiis, if a 
horse is hired as a eaddle. horse, the hirer uas no right 'to use 
the horse in a cart, or to carry loads, or as a beash of burden.^ 
So, if a carriage and horses are hired for a journey to Boston, 
the hirer has no right to go with them on a jourSey to New 
York.3 So, if horses are hired for a week, the hirer has no 
right to use them for a month.^ [So, in the absenee of any 
agreement as to the number of persons who. are to ride in a 
hired carriage, the hirer is authorized to carry such number 
only as the vehicle was made for, not exceeding, of course, 
the ordinary load adapted to the loam drawing the same.®] 
‘And it may be generally stated, that if the thing Js used for a 
ditienmt purpose from that whieli was intendeil by tlie parties, 
or in a diflerent planner, or for a. longer period, the hirer is 
not only responsible for all damages, but, if a loss afterwards 
occurs, although by inevitalile casualty, he will generally be 
responsible therefor.® In short, sueh misiiscT is deemed at the 
common law a eonversion of the pro|)erty, for which the hirer 
is generally held responsible to the le.tter, to tins full extent of 
his loss." So, if a bailee for hire for a limited period should 


^ Fothier, Contrat rle Loiiage, ii. 189, 190; Auto, § 232, 2.S3, 241, 39G ; Po- 
thicr, Panel. Lib. 19, tit.* 2, n. 28, 29. Sen Mills v. Aslic, 16 Texas, 29A; Trot- 
ter V. McCall, 26 Miss. 413. 

• Pothicr, Contra^ (Ic Loua^^u, n. 189, 190; l Doiuat, U. 1, lit. 4, § 2, art. 2, 
3 ; Jones on llailm. 68 ; Id. 88 ; ^ Sauiifl. 47 and note; 1 Lull, Comm. 454 ; 
Lockwood V. Pull, 1 Cowen, U. 322. 

• Jonos on Hailm. 68 ; Coggs v. Pernard, 2 Ld. Payin. 915 ; Ante, § 188, 23S?, 
233, 241, 373 a, 396 ; Pothicr, Pret a IJ.sagc, n. 55, 56, 57, 68, 59, 60 ; Itotch v. 
Hawes, 12 Pick. R. 136; Homer v. TLwing, 3 Pick. IL 492; AVIieelock v. 
Wheelwright, 5 Mass. R. 104. 

• Jones on Bailm. 08; Coggs v. Bernard, 2 Ld. Raym. 915 ; AVheclock v» 
Wheelwright, 5 Mass. R. 104. 

• Harrington i?.- Snyder, 3 Barbour, Supreme Ct. (N. Y.), R. 380. 

• De Tollcncro y. Fuller, 1 Rep. Con.st. C. So. Carol. 121 ; Jones on Bailm. 
€8,69,121; 2 Ld. Raym. 909, 917; Dig. Lib. 19, tit. 2, 1. 11, § 4 ; Id. 1. 12; 
Pothier, Pand. Lib. 19, tit. 2, n. 38 ; Ante, § 122, 188, 232, 233, 241, 269, 396, 
409 ; Mayor v. Howard, 6 Geo. 219 ; Hooks u. Smith, 18 Ala. 338 ; Post, § 509. 

• Bac. Abridg. C.; Id. Trover, C., D., E.; 2 Sannd. R. 47 Isaac 

V. Clarke, 2 Bulst. R. 306, 809 ; Ante, § 232, 233, 241, 478 a, 896 ; Wilkinimn 
V. King, 2 Camp. R. 335 ; LocscboSan v. Mtmhin, 2 Stark. R. 811 ; You^ v. 
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make an ahsolute ^le df the goods hir^d before the mcpn^iioii 
of the term, the bedlment would be ended, -and a suit might be 
maintained^against hiin by the bailor for a tortious conversion 
thereof, or against the purchaser if he refused to return the 
property on demand.^ 

§ 413 a. Blit, although this is the general rule, a question 
may arise, how far the misconduct or negligence or deviation 
from duty of the hirer will affect him with responsibility for a 
loss, which would and must have occurred, even if he had not 
been guilty of any such misconduct, negligence, or deviation 
from duty. As, for example, suppose a cargo of lime is put 
on board of, a vessel on freight, to be carried from A to B, 
and the master should unnecessarily deviate from the voyage, 
and afterwards a storm should arise and the lime should be 
wetted and the vessel should thereby take fire and the whole 
be lost ;* according to the general rule, Ihc loss must be borne 
by the owner of the vessel; for, although the tempest might 
properly in one vit^w be deemed the proximate cause of the 
loss, yet, according to the doctrine of Pothier, the deviation 
would be the occasion of the loss;^ and at the common law, 
the loss would be held suilieitnitjy proximate to the wrongful 
act of deviation, and to be properly attributable to it, so as to 
support an action by the shipper.® But suppose the deviation, 
although voluntary, were for so short a time, or under such 
circumstances, as that the vessel must have been overtaken by 
the same tempest, and the same accident must have occurred ; 
the question would then arise, whether the owner would be 
Jiable for the loss.^ 


Harbottle, Peake, 11. 49 ; 2 Sauiid. K. 47/, uoto by Williams & Patteson ; Pow- 
ell r. Sadler, cited in Palcy on Agency, by Lloyd, 79, 80, note (c) ; Rotch r. 
Ilawes, 12 Pick. R. 136; Ilonier v, Thwing, 3 Pick. R. 492; Wbeclock r. 
Wheelwright, 5 Mass. R. 104 ; Co(^]ier v, Willomatt, 1 Manning, Granger & 
Scott, R. 672; Harrington r. Snyder, 3 Barbour, Supreme Ct (N. Y.), R. 880. 

‘ Sargent v. Gilo, 8 New llamp. R. 325 ; Lovejoy u. Jones, 10- Foster, 165; 
Sanborn v. Coleman, 6 New Hatnp. 14 ; Biiiley r. Colby, 34 New Hamp. 29. 

* Ante, § 67, 200, 241, 409, 412 ; Pothier, Contrat dd Louage, n. 195. 

' Davis r. Garrett, 6 Bing. R. 716 ; 3 Kent, Comm. Lect 47, p. 210, 4th edit ; 
Bell p. Reed, 4 Binn. B. 127 ; Post, § 515. 

* See Lord Chief Justice TindaVs opinion in Davis v. Ganett, 6 Bing.^ B. 
716 ; Post, § 413 d, note (4). 
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§4136. pther cases may easily be put to illustrate the 
same ppint. Supppse a ship, on board or which goods are 
shipped on freight for the voyage, should dt4iate from the port 
of destination, and proceed to another port of the same country 
which, after the commencement of the voyage, becomes an 
enemy country; and on arrival at the porttthc* ship is cap- 
tured, the capture being equally inevitable, if she had .arrived 
at the original port of destination ; the cpiestion would then 
arise, whether, the loss being in each (^ase inevitable, thc^ ship- 
per could recover for the loss of his goods on account of the 
deviation. Su|ipose a case, where goods are shipped on board 
of a ship on freight for the. voyage, fo be earrie(i under deck', 
and by the rniscondiiet of the niasbT llic goods arc stowed on 
deck; there, if the goods are lost l)y reason of siieh wrongful 
stowage on deck, as by a sea, which sweeps ihe dc‘ek, 'there 
can be no doubt, that the owner of the ship is resj)onsible*for 
the loss. Hut suppose? ihe ship should by inevitable easuiilty 
founder at sea in a heavy gah‘, and ihe, whole cargo, under 
deck, as well as on de(*k, should Ihns be lost, the. loss being iii' 
no degree attributable to Uh; stowage ; lli(»re Ihc (piesiion would 
arise, whether the owner of ihe ship is responsible? for the loss.' 

§413 6'. We have already seen, that ihe Tlonmn law seems 
to liavc ado])ted a distineiioii on this .siil)ject, and to have held 
the bailee, who is in mord^ liable for all losses by accident after 
his default, unless tlH*y are such as must have ocreurred to the 
thing bailed indypendeni.ly of ilic* default.*'* ]\)thicr su])ports 
the same doctrine.^ Sir William Jones in the passage already 
cited manifestly maintains it; for he iluTc says, that in every 
species of bailment, whi*re the baih?e is in mord^ he must an- 
swer for any casualty which happens after thcj demand, unless 
in cases where it may be strongly presumed that the same ac- 


* See Story on Agency, § 218, 219; 3 Kent, Comm. Lcet. 47, p, 200,4th 

edit. ; Post, § 413 413 d; Jones on Bailm. 70, 71. 

* Dig. Lib. 19, tit. 8, 1. 12, § 3 ; Id. 1. 14, § 1 ; Id. 13, tit. 6, 1. 18; Id. SO, tit. 
1, 1. 47, § 6 ; Id. 6, tit. 1, 1. 15, § 3 Id. 10, tit 4, 1. 12, § 4 ; Ante, § 122, 189, 
259, 413 ; Potjper, Pand. Lib. 16, tit 3, n. 33 ; Id. Lib. 13, tit 6, n. 17, 18, 19 ; 
Id. Lib. 18, tit 7, n. 17. 


* Pothier, Prot k Usage, n. 55-58; Fothier on Oblig. n. 143, 627, 628 (a. 
. 663» 664, of the French editions). * « 
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cident would have^ befallen the thing bailed, even i^it had been 
restored at the proper time.^ :> 

§ 413 rf. There are certainly intimations in various common- 
law authorities, which lead to a similar conclusion. Thus for . 
example, it has been said, that, if goods are improperly stowed 
on the deck dt athip, and they are washed away by the violence 
of a storm, the owner of the ship will be liable for the loss, 
although caused by the perils of the sea, unless the dangers 
were such as would equally have occasioned the loss, if* the 
goods had been safely stowed under dcck.^ So it has l^een 
held,* that if there is negligence and a violation of duty by a 
common carrier, as by not carrying the goods in the proper 
position n^quired for tlietn ; yet if the loss is not a consequence 
thereof, but is caused solely by the perils of the seas, or by^ 
some other uimvoidable casualty, the carrier will not be liable 
for* the loss.^ So, if the shij) be not seaworthy, but the loss is 
caused by some ptiril of tlu^ sea or other casualty wholly dis- 
connected with the want of seaworthiness, the carrier will not 
be liable for the loss;** although he certainly would be liable, 
if the loss happened from that defect.® And in the case of the 
lime, before put,® which a<*tually occurred in judgment, it was 
thought susceptilde of doubt, whether, if the loss must have 
happened, even if there had been no deviation from the voyage, 
the owner of the ship would have been liable therefor. But 
the Court hold, that, as there was no proof that the loss would 
have happened if the deviation had not taken* place, the owner 
of the ship was liable therefor; and the other point was left 
undecided." The question, therefore, in the present state of 


^ Ante, § Jones on B.Vilin. 70, 71. 

* Crane v. The Ucbccca, cited 6 Ainer. Jurist, 1,15; Ware, R. 188 ; S.Kent, 

Comm. Lcct. 47, p. 206, 4th edit. • 

■ Hastings v. Popper, 11 Pick. 41, 43, 44; The Paragon, Ware, Rep. 322, 
^ 24 . 

* Collier r. Valentine, 11 hlissouri, 299; Hart v. Allen, 2 Watts, 114. 

* Boll V. Reed, 4 Binn. 127, 138; Ilollingworth v. Brodrick, 7 Adolph, k 
ElHs, R. 40; The Paragon, Ware, Rep. 322, 324. 

* Ante, § 413 a. 

' Davis r. Garrett, 6 Bing. R. 716. On this occasion Lord Chief Justice 
Tindal said : ^ There are two points for the determinatioii of Uie Court q(pQli. 
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the. hntborities, must still be deemed ope|i to coutroveny. 
'Whenever it is discussed, it will deserve cuiisideration, whether 


this rule; first, ivliether.thc damage sustained by the plaintiiT was so approxi- 
mate to the wrongiul act of the defendant as to form the sub]u(:t of an action ; 
and secondly, whether the declaration is sufficient to support the judgment of 
the Court for the plaintiff. As to the first point, it appisircMl upon the (Widenco, 
that the master of the defendant's barge had deviated from the usual and CUB- 
tomary course of the voyage ineutioiicd in the declarntiuii, without any Justifi- 
able tausc ; and that afterwards, and whilst Aeh barge was out of her euiirsc, 
in consequence of stormy and tempestnous weather, the sea commiinicatt'd with 
the lime, which thereby became heated, and tlie barge caught fii*e, and the 
master was compelled, for the preservation of himself and the yrew, to run the 
ba^m on shore, where both tlu* lime and the LArgu were (entirely lost. JNow 
tlie first objection on the part of the dcfeiiclaut is not nistech as indeed it could 
not ])c rested} on the jiarlicular circumstances which ac(‘ompauied.the destruc- 
tion of the barge ; for it is obvious, that the legal eonseqiioiices must be the 
same, whether the loss was immediately by the sinking of the barge at once by 
a heavy sea, when she was out of her direct anil usual course, or whether it 
haj^pened at the same place,* not in eonsetjiieneu of tin immediate death's 
wound, but by a connected chain of causes producing the same ultimate event, 
It is only a variation in the jireeisc mode by which the vessel was destroyed, 
which variation will necessarily occur in each individual ease. *llut the objec- 
tion taken is, that there is no natural or necessary connection betwc'cn the 
wrong of the master in taking the barge out of its proper course, and the loss 
itself; for that the same loss might have Iku.mi oecaSioricd by the very same 
tempest, if the barge had proceeded in her direct course. But if this argu- 
ment were to pri‘vail, the deviation of the master, which is undoubtedly a 
ground of action against the owner, wouhl never, or only under very ])eculiar 
circuinsUinccs, entitle the plaintiff to recover. For if a ship is eapliired In the 
course of deviation, no one can be eertiuii that she might not have been cap- 
tured if in her proper course. And yet, in Parker v. ilanies, 4 Campb. 112, 
where the ship was captured whilst in the act of deviation, no sucli ground of 
defence was even suggested. Or, again, if the ship strikes against a rock, or 
perishes by storm in the one course, no one can pnidicatc that she miglit not 
equally have struck upon another rock, or mot with the same or another storm, 
if pursuing her right and ordinary voyage. The same answer might bo 
attempted to an action against a defendant, who had, by mistake, forwanied a 
parcel by the wrong conveyance, and a loss had thereby ensued ; and yet the 
defendant in that case would undoubtedly be liable. But we think the real 
answer to the objection is, that no wrongdoer can be allowed to apportion or 
qualify bis own .wrong ; and that, as a loss has actually happened, whilst his 
wron^ul act was in operation and force, and which is attributable to his 
wrongful act, he cannot set up as an answea to the action the bare possibility 
of a loss, if his wrongful act had neter been done. ^ It might admit of a differ- 
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there is, or ought to be, any difference between cases Where 
the misconduct of the hirer amounts if a technical or^ an 
actual conversion® of the property to his own use, and cases 
where there is merely some negligence or omission or violation 
of duty in regard to it, not conducing to or connected with the 
loss.' 

§ 414. Anotlier implied obligation of the hirer is, to restore 
the thing hired, when .the bailment is determined.^ He is 
bound to restore it to the owner ; and if by any negligence or 
wrongful act it is deliverdi to some other person, and thelreby 
is lost to the owner, he will be responsible therefor. If it is 
delivered to another person, it amounts to a conversion.® So, 
the hirer is t'o restore it in as good condition as he received it, 
unless it has been injured by some internal decay, or by acci- 
dent, or by some other means, wholly without his default.^ If 
it has sustained any injury by his iicjglect, he is liable for all 
the damages, notwithstanding the owner has received it back.® 
If ilie hirer, instead of dtilivering bj 4 ;k the thing, pays its full 
value to the owner, on account of the injury sustaint'd by his 


cut conylruction, if lio could kIiow, not only that the .same loss might have hap- 
pened, hut that it must UIiyu liappciicd if (lie act complained of had not been 
done ; but there is no evidence to that e.xtcnt in tlie present case.*’ In the 
Engli.sh edition the .same pa.ssago oc'curs in p. 722 to 721. 

* Sec Ante, § 122, ISS, 2;t2, 2a:t, 211, 2r»9, 2C9, .180, 396, 409; Post, § 509. 
See also, Whcoloek w. Wheelwright, 5 IMass. 11. 104;^llonicr r. Thwing, 3 
Pick. 11.492; llotch v. llawc.s, 12 Pick. 11. 136; llullingworth v. Brodrick, 7 
Adolph. Ik Ellis, 11. 40 ; Davis r. Garrett, 6 Bing. 11. 716 ; The Paragon, Ware, 
11. 822, 324 ; 1 Doiimt, B. 1, lit. 16, § 2, art. 1. See Powers t*. Mitchell, 3 Uill, 
B. 51.1. 

* Syeds r. Hay, 4 Term 11. 264, per Bullcr, J. ; Pothicr, Contrat dc Louage, 
n. 197; Pothicr, Paiid. Lib. 19, tit. 2, n. 27, 28, 29; Bcnjc v. Creagh, 21 Ala. 
151. 

* Stephenson v. Hart, 4 Bing. R. 476; Stephens i\ Elwall, 4 Maule & Selw. 
259 ; Youl v. Harbottle, Peake, 11. 49 ; Devereux i\ Barclay, 2 Barn. & Aid. 
702; Willard v. Bridge, 4 Barbour, Sup. Ct. (N. Y.), R. 361 ; Esmay v. -Fan- 
ning, 0 Barbour, 189. 

* Pothicr, Contrat dc Louage, n. 197, 198, 200; Pothicr, Pand. Lib. 19, tit. 
2, n. 27, 28, 29; 1 Domat, B. 1, tit. 4, § 2, n. 11 ; Cooper v. Barton, 3 Camp. 

' R. 5, n.; Millon t*. Salisbuiy, 13 Johns. R. 211. 

* Reynolds v. Shuler, 5 powcn,*R. 323 > Ante, § 269. 
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own negligence, he becomes henceforth thC|proprietor of the 
thing; anil the letter has no longer any title to it. So the 
bailee is liable for an injury to the goods caused by bis negli- 
gence while in his possession, notwithstanding a subsequent 
like loss by inevitable accident or irresistible force.^ 

§ 415. The time, and the place, and the mode of restitution 
of the thing hired, and the person to whom it is to be restored, 
are governed by the citcumstaiiees of each particular case, and 
depend upon the same rules of presumption of the intention of 
the parties, and the same general principles of law, as are appli- 
cable in other cases of bailment.^ 

§ 415 rt. The remarks which have been already, made, as to 
th» restitution of the thing hired, apply, of course, only to 
Tegular contracts of hire, and not to irregular cbntraets of lure, 
the nature of which has been already explained.® In the, latter 
cases, as the identical thing is not to be reiurnc^d, bnt only 
something of a similar iiatiir<‘; as if an ‘ingot of silver is de- 
livered to a smith to be mi'ltcd and wrought into an urn, the 
proprietary interest in the silver passes to the hiri^r (ipsa num^ 
fhorum corjjora), and no return is ('onteniplated. The silver 
is, of course, at the sole risk of the hirer, who must respond 
for the thing which is to be returned, alt bough, the silver shall 
have been lost by inevitable accident or iri*esistible violence.^ 
This, however, is to b(; received with th(^ qualification, that it is 
the intention of the parties, that the proprietary iiitiTost should 
so pass to the hiis«r under the contract. For it would without 
doubt be otherwise, if the same silviT, on account of its pecu- 
liar fineness, or any uncommon rnetal, according to the* whim 
of the owner, were to be specifically r«?delivcrcd to him in the 
form of a cup or a standish.® 


* Pothier, Contrat de Louage, n. 198 ; Id. n. 431, 432 ; Ante, § 27G ; Pothicr, 
Pand. Lib. 19, tit 2, n. 36 ; Powers v. Mitchell, 3 Hill, 11. 54.5. 

* Ante,§ 102 to 110, 117, 118, 120, 257, 261, 265, 266, 291. 

* Ante, § 370 a ;^othier, Traitd dc Depot, n. 82. 

* Pothicr, Contm dc Louage, n. 394; Pothicr, Traitd dc Ddpdt, n. 82; Jones 
on Bailm. 102, 103; 2 Kent, Comm. Lcct 40, p. 508, 589, 4t]i edit; Ante, 
§370; Post, § 438, 539. 

* Jones on Bailm. 102, 103. 
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^ 416. Anothef implied obligation on the part of the hirer 
is, to pay the stipulated hire or recompense to the letter.^ This 
is a natural rcsuft from the contract of hire, and requires ^no 
reasoning to support it. Fothier, however, has thought it 
Worthy of a separate discussion, principally with reference tS 
leases of real estates on rent, in respect to which there are 
many points entitled to grave consideration, which cannot prop- 
erly find a ])lacc in the more limited view of bailments at the 
common law; which, as wc have seen, respect personal or 
movable property only.® 

§ 417. According to the general principles of the foreign 
law, and espeeialiy of the Frcmeh law, the entire hire is not 
due, unless the hirer has had th«‘ use and enjoyment of sthe 
thing hired for the whole lime, and in the manner contemplated 
by th(* parties.® If he has not had, and could not have, any 
use or enjoyment whal soever of Ihe thing hired, he is not 
bound to j)ay any tiling.^ If he has had the use or enjoyment 
for a part of the time only, or it has been from unforeseen 
cinmmstances greatly diminished in mode or extent, he ought 
not to be required to pay more than a proportionate hire, pfo 
taniof If various things are hired, and the use and enjoy- 
ment of a part of tlumi only have been realized, the hirer 
ought, in like maimer, to be liable only jno tanto.^ But, in all 
these eases, it is to be understood, that the deficiency in the use 
and enjoyment has not been occasioned by the default of the 
hirer, but has arisen from accident, or from the default of the 
letter;^ and that the obligation to pay the entire hire is not 
either expressly or impliedly stipulated for by the contract, not- 
withstanding any deficiency in the use or enjoyment.® 


^ Potliicr, Contrat ilc Louaj'o, ii. i:U; 1 Doiiiat. B. 1, tit, 4, § 2, art. 11; 
Codo Civil of France, art. 172S. 

* Potliicr, Contrat ile Loiiagc, ii. i;U to ll>4 ; Ante, § 61, 223, 286, 373, 392. 

* Pothicr, Contrat do Loiiage, n. 139. 

* Pothier, Contrat do Louage, n. 138, 139, 142, 143. 

* Potliier, Contrat do Jjouage, u. 139, 140, 143, 144 ; ^jpk. Inst B. 8, tit 3, 
§ 15 ; 1 Boll, Comm. 452, 453, 5th edit 

* Pothier, Contrat do Louage, ii. 140, 141. 

' Pothicr, Contrat do Louago, n. 141, 142, 143. 

* Pothier, Contrat do Lous^ u. 141 to 144 ; Id. n. 165, 168 ; Id. n. 178. 




om vl] Bmai ov ramas. 347 

§ 417 a. Whether the like principles art»| fully adopted in 
t^e* common law, cannot, in the absence of direct adjudications, 
be positively affirmed. That these principles are in a high 
degree equitable cannot be doubted. Where there has not 
lieeii any use or enjoyment of the thing hired, without the 
default of the hirer, whether it has been acea««ioned by acci- 
dent, or by the default of the letter, *110 hire wliat'^oover will, 
by the common law, become due; for that la\tr gentTally 
insists upon the contract being fully and strictly ])crfornie<l, 
to entitle the letter to any recompense.^ By the coimnon law, 
also, the npportioiinieiit of contracts is generally discounte- 
nanced; and* d partial pcribniiancf* on i^ithcr side will not 
entitle either party to insist upon a coinpc^nsation or claim, 
pro tanto? Courts of ecpiily iia\e, in this respect, followed 
closely in the footsteps of thc‘ law, and ha\(‘ decliiKHl. nnlcMs 
under very special ciren instances, to adopt th(‘ ilion* liberal and 
expansive doctriin*, dietatiul liy the general j)rinciph»s of recip- 
rocal justice,*'* But wherever, from the natuM‘ and object*^ of 
the contract, or from general usage, an apportionment of the 
contract can boJnferriHl to be aeiordmg to the real intention of 
the parties, if there be but a partnil ]>erforinaiiee on the one 
side, or a partial enjoyment on the other si<le, witlioui any de- 
fault by either party, courts of law, as w(‘ll as courts of equity, 
will allow 9. recompense pro ianto,^ 

§ 418 . The next eoiisid<*ratioii js, as to the manner in. which 
the contract of lii/r may be diss«)h(»d or exlijiguished. Accord- 
ing to the general principles of the Roman and foreign law, 
the contract may be dissolv'd or c\tmgnishc*d in resjieet to 
future liabilities in vayous ways. (1) By the mere efilux of 
the time, or the accomplishment of the object, for which the 
thing is hired ; ( 2 ) By the lo'^s or destruction of the thing by 


> 1 Story on Eq, Jurisp. § 171 to 482 ; Cutter v. Powell, 6 Term K. 320 ; 
Appleby v. Dods, 8 East, 11. 300. 

* Ibid. ; Viner, Abridg. Apportionment^ A. to F. 

■ Story on Eq. Jurisp. § 471 to 474, 480. 

* Story on Eq. Jurisp. § 471 to 482 ; Vin. Abridg. A. p!?8, 9, wbich cites tbe 
case of Worth v. Viner; Id. B. pi. 10, Ac.; Id. F. pi. 18 ; Edwards v. Child« 
2 Vem. B. 727 ; Cutter v. Powell, 6 ^term B. 320. 
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any inevitable c^ualty ; (3) By a voluntary dissolution of the 
contract by the parties ; and (4) By •operation of law, §8 
where the hirer becomes proprietor by purchase or otherwise 
of the thing’ hired.^ Of course, it is to be understood, that 
the mere ef&ux of time, or the other circumstances above 
stated, do not absolve the parties from antecedent liabilities 
and obligations contracted by the hiring, so far as they are not 
completely%ilfilled ; but only as to liabilities and obligations to 
be incurred in futuro? 

§ 418 a. But here again it may be important to state that 
it cannot be positively aiHrmed, that the common law, although 
in most.respects it agrees with the rules of the Roman and 
foreign law on these points, follows them throughput. •The 
hiring is of course terminated by the efflux of the time for 
which the thing is hired, or the accomplishment of the object 
for which the thing is hired, so that the hirer can no longer 
insist upon any further use, or the letter upon any further hir- 
ing, or recompense. In general, too,' if the thing hired per- 
ishes by accident, and without any default of either party dur- 
ing the time of the hire, the coniract is dissolved. But then, 
in such a case (as we have seen), the result generally is, that 
the letter can claim no recompense for the hire pro tanto^ by 
of apportionment ; and, on the other hand, the hirer cannot 
ordinarily insist u])on damages foir any loss he may sustain 
thereby. The particular contract of the parties may, however, 
vary these results. So, if there is a voluntary dissolution, of 
the contract by the parties, what will be the eliect thereof upon 
their rights will depend upon the particular stipulations which 
produce it; for here the maxim applies: Modus et conventio 
vincufU legem. ' The other case, that of a dissolution by opera- 


^ Fothier, Contrat de Louage, n. 308, SOD, 310 ; Code Civil of Francs, 
art 1741. This article declares, that the contract of hire is dissolved bj the 
destruction of the thing hired, and by the default of the letter and hirer respec- 
tively, in fulfilling their engagements. The Code of Louisiana seems to adopt 
tumilar provisions. Code of Louisiana of 1825^ art 2698, 2699, 2700. See also, 
Ersk. Inst B. 8, tl#8, § 15 ; 1 Bell, Comm. p. 458, 5ih edit; 1 Bell, Conun. 
1 888, 4th edit 

' Pothier, Contrat de Louage, n. 80. 
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‘ tioh of law, by becoming tho owner of thef thing hkred, seems 
founded upon a principle equally applicable to all ; that a party 
cannot be a debtor to, or contractor with, hifnself. 

$ 419. Whether the contract is dissolved by the,* death of 
either party, must depend upon the particular intention of the 
parties, and the general rules of law applicable to contracts of 
this sort By the Roman and French law, the contract of 
hiring is not ordinarily dissolved by the death of cither party; 
and the obligations and rights of each, in such a case, pass to 
their respective personal representatives. There are, however, 
some exceptions; as, for examples if the letter had a limited 
title to a thing' for his life only, thercs the contract would 
ordinarily cease with his life.^ 8o, if Ihc hiring is to be for 
no fixed time, but mcri'ly during ihe pleasure of both parties, 
or of one of Ihem, then*, tin; doatli of tinit party will operate a 
dissolution of the contrac*!. In such a case, it is treated as a 
mere precarious contract : Localio^ premriive roffatio^ iia facia^ 
quoad is^ qui earn lotassel^ dedissefve^ veHet, morte ejuSf qui 
locavit^ lollUur? On the other hand, if tin; hiring is to be for 
a fixed period, there it generally reinaiits in full force during, 
that period, notwithstanding the death of one or of both of the 
parties.® 

§ 430. The principles stated in the last section are dcrivq|^ 

. altogether from the Roman and foreign Jaw. How far they 
arc to be deemed satisfactorily established in our jurisprudence, 
isra matter for future inquiry, since the common law docs not 
furnish any direct recognitions of them. But it may be safely 
affirmed, that they are so consonant with general justice, and 
with the nature of the contract, that, in the absence of any 
controlling authority, they may be used as fit guides to as- 
sist our general reasoning.^ 


' Pothior, Contrat de Louage, n. 317. 

■ Dig. Lib. 10, tit 2, 1. 4 ; Potbier, Contrat de Louage, n. 31 7. 

• Pothicr, Contrat de Louage, n. 317 ; 1 Bell, Comm. p. 432, 433, 3tli edit 

* See Story on Agency, § 4C2 to 300. 
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ABT* HIRE OF LABOE ANB (^VIOES. 

§ 421. -We ar^ next led to the consideration of the rights, 
duties, and obligations of the parties in the second class of 
Bailments for Hire, Locatio opeeis, or the Hiring of Labor 
and Services. This (as has been already observed),^ is divis? 
ible into two branches : (1) Looatio opebis faciendi ; (2). Lo- 
catio OPEEIS MEEOiUM VEHENDAEUM.^ Each of these will be 
treated separately, as each is of very extensive use and in- 
fluence in the business of civil life ; ^ and each in some respects 
involves, or may involve, distinct principles and considerations. 

§ 422. And first, as to Locatio opeeis pacienbi. This 
may, again, be divided into two kinds : (1) The Hire of La- 
bor and Services, or^Localio operis faciendi^ strictly so called ; 
such as the 'hire of tailors to make clothes, of jewellers to set 
gems, and of watchmakers to repair watches;^ (2) Locatio 
custodiiCj or the rtjceiving of goods on, dc'posit for a reward for 
the custody thereof, which is properly the hire of care and at- 
tention about the goods.® The bailee in the latter case may 
well enough be called locator operre^ since the care and atten-‘ 
tion which he lets out for pay a^? in truth principally a mental 
(deration, although the custody generally includes some phys- 
ic^ labor.® To this last class beloftg warehouse-men, and 
wharfingers, and othc^r dt'positaries for hire." And as these 
differ from mere depositaries principally in |rcceiving a com- 
pensatioir for their services ; ® so another class of hirers, namely, 
agents, factors, commission-merchants, bailiffs,® and other per- 

^ Antc,*§ 370; Joues on Bailui. 90. 

* Ante, § 370; Jones on Bailm. 90. 

- * Jofts on Bailm. 90 ; 2 Kent, Comm. Lcct.40, p. 586, 4tli edit ; Merlin, 
Bepert art Louage. 

* Jones on Bailm. 90, 91 ; 1 Bell, Comm. § 390, 4th edit ; Id. p. 455, 5ih 
edit 

* Jones on Bailm. 96. * ' 

* Jones on Bailm. 90, 96, 97 ; Merlin, Kepert art Louage. 

* Garside v. Trent Navigation Company, 4 Term B. 581 ; Post, § 444, 451 ; 
Jones on Bailm. 96 ; White v. Humphery, 11 Adolph. &'£31is, e. 8. 45. 

* Jones on Bailm. 49, 98. * , . 

* 2 Ld. Baym. 909, 918 ; Jones on Bailm. 97, 98 ; Post, § 455. 




hirk or labor Ain> sBMnoReu' ^ 

sons acting for a c 9 mpcnsation, differ from^mandalllrieS) piin.-. 
cipally in the same* circumstanceti.^ •The undertaking , of the 
latter class lies in feasance ; that of the former in custody.* 
Innkeejpers seem to partake of the character of both ; but they 
will be reserved for a separate consideration.® 

$422a. Bailees for hire of labor and services, like bailees 
for hire of things, have, or at least may have, a special property 
in the thing about which the labor and services arc to be per- 
formed.*- Hence, where a bailee of yarn was to |goe.ure it to 
be made into cloth for a commission, it was held that he had a 
special property in tlie yarn, and that ht* might maintain an 
action against any t)ne who should wrongfully take it from his 
own possession, or from that of his servant^ to whom he had 
delivered it to be woven.® 

§ 423. In the Roman and foreign law all agencies for hire, 
and all* sorts of labor and sc‘rvie.('s, ar(‘ sometimes treated of 
under the head of bailments for hire, although such agencies as 
are strictly of a personal naiure, or for jx^rsonal acts, are more 
frequently treated of under the head of mandates ; tjspecially 
when they are said to lie in feasance, and not simply in custody, 
or are altogether disconnected from custody.® In the common 
law, such agencies and labor and sf^rvices only are included 
under the head of bailments, as art; employed about personal 
property intrusted by the owner to the bailee. But in strict- 


^ Jones on Bailm. 98; Post, § 45.'> ; Eaton v. Lyndc, 15 Mass. R. 242. 

' Jones on Bailm. 98. 

• Jones on Bailm. 49, 92, 93, 94 ; Post, § 4C4 ta487. 

Eaton V. Lynde, 15 Mass. R. 242; Ante, § 394. 

• Eaton V, Lynde, 15 Mass. R. 212. Sec Barker v, Roberts, 8 Grccnl. R. 101. 
So a factor or consignee may maintain trover for the goo^ls against a wrongdoer. 
Evans v. Nichol, 4 Scott, N. R. 43. 

• 1 Domat, B. 1, tit. 4, § 7, art. 2, 3, 4 ; Polbicr, Contrat de Louage, n. 892.* 
In the modem Code of France (art 1984 to 2010), and in that of Louinana 
(1825, art 2954 to 8003), personal agencic.s are treated of under the heful of 
mandates ; and hiring of labor and services about things, under the distinct 
head of hire. See Code of France, art. 1779 to 1 797 ; Code of Louisiana of 
1825, art 2717 to 274§. gee Stoiy on Agency, § 4 ; 1 Bell, Comm. § 389, 890, 
4di edit; 1 Bell, Comm. p. 452, 453,. 455, 456, 5th edit; Ante, § 428 ; pQst, 
I 455. 
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nesB, all these symptoms of law coticar in the samO general doc- 
trine. Where the workman ‘is not only to do the work but is 
also to furnish the^materials, it is deemed in the Eomau and 
foreign law rather a case of sale than a case of locatio operis,^ 
In the common law, it is treated as a case of bailment only 
when the sfock or matc^rials belong to t]^e employer. Where 
the principal materials belong to the employer, the case is still 
treated as a mere bailment, although the workman may furnish 
some accessorial materials or ornaments.^ Thus, if A sends 
cloth to a tailor to be made into a garment, and the tailor fur- 
nishes buttons and tjvist to complete it, it is a mere *case of 
locatio operi^ facie ndi? [And it has bocii held to be so, al- 
though the labor and iiiaterialb iihvd in the* repairs greatly ex- 
ceeded the value of the article* when left to be repaired.^} 

§ 424. In cases of the hire of things, the bailee is to pay the 
hire; but in cases of the hire of work, the bailor is to pay it. 
In the former case. Res utimladatur; in the latter, Res facienda 
daiurfi In many othc'r rt*.spt*c(^, these contracts involve the like 
or corresponding obligations between the parties.^ According 
to the systematical mode of treating them in the foreign law, 
both contracts may be said to ari^e from natural law; to be 
founded in consent; and to involve reciprocal engagements.'^ 
In contracts for work, it is of the esbciiee of the contract, (1) 
That .there bhould be work to be done ; (2) That it should be 
to be done for a price or reward ; and (3) That fherc should 
be a Jawful contract between parties capable jaiid intending to 
contract.^ 


* * Totliier, Contrat dc Louago, n. 392, 39 i ; Id. n. 4 ; 1 Domat, B. 1, tit 4, 
§ 7, art 1 to 4 ; Dig. Lib. 10, tit. 2, 1. 2, § 1 , Inst Lib. 4, tit 25, § 4 ; Merlin, 
Report, art Lauagv ; 1 Bell, Comm. p. 455, 5th edit ; 1 Bell, Comm. § 392, 
4th edit 

* Pothicr, Contrat dc Louago, n. 394 ; 1 Bell, Comm. p. 455, 5th edit ; 1 
Bell, Comm. $ 390, 4th edit 

* Pothicr, Traitd dc IVput, n. 82. See as to cases of regular and of irregulai 
hiring, Ante, § 870 a, 415 a ; Post, § 438, 439. See also, Ante, § 84. 

* Gregory r. Stryker, 2 Denio, R. 629. 

* Pothicr, Contrat de Loiiage, n. 393. * 

* Pothicr, Contrat do Looage, n. 893. 

* Pothicr, Contrat dc Louage, n. 393: 

* Pothicr, Contrat dc Louam, n. 395 to 401, 408 ; Ante, § 371, 372. 
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§ 424 a. Of course, if, a7 the time when |he work is undOB* 
taken, it is physically impossible to be done, the contract is 
treated as a nullity. For here the maxim ai^)lics : Imjwssibilia 
nulla obligcUio Potliier has given, under this head, a some* 
what dubious illustration. Thus, says he, if 1 have made a 
bargain with one to remove a house from one place to another 
without demolishing it, or taking it down, this is the bargain of 
a fool, and is utterly without any obligation ; for it is impossi- 
ble.® He doubtless inten(U*d to speak of a building, which was 
physically incapable of being so removt‘d. Bui, in some parts 
,of America, a wooden dwelling-houho might be the just subject 
of such a bargain; and, indeed, it has not unfrequent ly been 
executed. * However, if the thing is possible 1o be done, al- 
though not possible to lx* done by Ihe undertaker, Pothier holds 
the latter responsible in damages upon his undertaking; be- 
cause it was his duty, biTore he made* tin* bargain, to have con- 
sulted his own ability and iiknuis, and not to have sprpassc'd 
them.® The other eonsidi'ratioiis, applicable to thf* price, or 
reward, the legality of tin* contract, and th(‘ aapacity of the 
contracting parties, have been aln*ady siirticic^ntly considered.^ 

§ 42/3. The obligations or duti(‘s on thc» part of the employer, 
as deduced in the foreign law, an* principally these: — (1) To 
pay the price or comj)eiisalion ; (2) 'I'o pay for all prop(*r new 
and accessorial maleriai^; (21) To <It) ev<»ry thing on his part to 
enable the workman t<i execute liis engagement; (4) And, 
finally, to accept, >lic thing when it is fini*^]ied. But care is to 
be taken, that the materials are not extravagant, and that the 
claims are not beyond the fair ^cope of the (»ngagf*meiit.® Bo 
sidcs these duties, the employer is bound to good faith and 
honesty in his conduct. He must not eonec*al defects, or prac- 
tise fraud upon the other i)arty ; and he must conform to all 
the special stipulations contained in his contract.® These 


* Fothier, Contrat dc Louage, n.*395 ; Dig. Lib. 50, tit. 17, 1. 185. 

* Pothier, Contrat de Louage, n. 395. 

' Pothier, Contrat de Louage, n. 396. 

* Ante, § 372 to 881 ; Pothier, Contrat de Louage, n. 397 to 403. 

* Pothier, Contrat de Louage, n. 405,»406, 407 to 410, 436, 437 ; 1^ Domat, 
B. 1, tit 4, § 9, art 1 to 8. 

Fotluer, Contrat de Louage, U 4ll to 417 
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^ties are formally treated^of by Fothier;^ and they seem bo 
clear, upon principles of general justice, that the common la'w’ 
coutd hardly be deemed a rational science if it did not reodig* 
nize them. 

§ 426. If, while the work is 'doing on a thing belonging to 
the employer, or after it is finished, but before it is delivered 
to the employer, the thing perishes by*irlternal defect, by inev- 
itable accident, or by irresistible fbxce, without any default of 
the workman, Pothier holds that the latter is entitled to com- 
pensation to the extent of the value of the labor actually per- 
formed on it, unless his contract import a different obligation ; 
for the maxim is, Res jicrit domim? Pothier further insists, 
that, if the workman has employed his own materials, as ac- 
cessorial to those of the employer, he is in like manner entitled 
ta be paid for thorn, if the thing perishes before it is com- 
pleted.® The same doctrine seems to have been promulgated 
in the Roman law, and was applied to the case of a house 
accidentally thrown down by an earthquake, while in building ; 
and the loss was heUr to fall wholly on the owner. Marcus 
dmmm faciendum a Flacco conduxerat; dcinde operis parte 
^jfeetd lernc molu concmsnm eral wdificiim, Massurius Sa- 
binus, si vi naturally veluli terra: molUj hoc acciderit^ Flacd 
esse periculum,^ Mr. Boll has deduced the following as the 
true rules on the subject: (l)‘ If the work is . independent 
of any materials or property of the employer, the manufac- 
turer has the risk, and the unfinished work , perishes to hlni; 
(2) If he is employed in working up the materials, or add- 
ing his labor to the property of the employer, the risk is 
with the owner of tiie thing with which the labor is incorpo- 
rated ; (3) If the work has been performed in such a way as 


^ Pothier, Contrat de Lonago, u. 405 to 417. 

' Pothier, Contrat do Louage, n. 438; Dig. Lib. 19, tit. 2, 1 , 69 ; 1 Domat, 
B. 1, tit. 4, § 9, art. 4, 8, 9 ; Monotone t\ Athawes, 3 Burr. bL 1592; Gillett v. 
Mawman, 1 Taunt. R. 137'; 1 Bell, Comm. § 392, 394, 4th edit ; 1 Bell, Comiii. 
p. 456, 458, 6th edit; Post, § 437 ; 2 Kent, Comm. Loot 40, p. 589, 590, 4th 
edit 

* Pothier, Contrat do Louage, n. ^33; 1 Bell, Comm. § 892, 4th edit; 1 
Belt Comm. p. 456, 5th edit ; 1 Domat B. 1, tit 4, § 8, art 9. 

* Dig. Lib. 19, tit 2, 1. 59 ; Pothier, Pahd. Lib. 19, tit 2, n. 6a 
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to aflford a defence to the employer against a demand for the 
pricei if the accideqt had not happened (as if it was defeo*' 
tively or iinproperly done), the same defence will be equally 
available to him after the loss.^ In this last point, Pothier 
also agrees with him ; and he seems supported by the Roman 
law.* 

§ 426 a. • These principles seem also well founded in thd 
common law, and will ])robably receive the like adjudication in 
each of those cases, whenever it hhall arise* directly in judg- 
ment* It is very clear, at the common law, that if the thing 
of the employer, on which the work is clone,** and for which 
matefials are furnished, is by acciduiil, and without any fault 
of the* workman, dc'stroyecl or loht beforcj the work is com- 
pleted, or the thing is dt*li\crcMl back, the" loss must be borne 
by the employer, and he must pay the* ^^)rkiiian a full com- 
pensation for th<‘ work and labor already done*, and matc^rials 
found, although he has derivc*d no bc^neiit therefrom.^ Thus, 
where a ship was accidentally dc\stroyecl by lire, while hh(( was 
in the dock of a shipwright, uiuh'rgoing repairs, it was held 
that the shipwright was (entitled to full compensation for all bis 
work and labor done, and mati*ria]s found and applied thereto, 
before the loss.® However, the general rule may l>e controlled 
by a special agreement of the parties or by the general usage 
and custom of the trade.* 

§ 426 A. The foregoing doctrine proceeds upon grounds 
• applicable to thc^ general contract of hin*. But suppose there 
IS a contract to do work on a thing by tlie job (as, for exam- 
ple, repairs on a ship), for a htipulatcd price for the whole 
work, and the thing should accidentally perish, or be destroyed, 
without any default on either side, before the job is completed, 


* 1 Bell, Comm, p 456, 5th edit 

* Pothier, Contrat de Louage, n. 431; Dig. Lib. 19, tit. 2, L 37; Pothier, 
Fand. Lib. 19, tit 2, n. 68. 

* Post, § 437. 

* Menetone v. Athawes, 3 Burr. R. 1592; Gillett v. Mawman, 1 Taunt 187; 
8 Kent, Comm. Lect 40, p. 590, 4th edit 

* Menetotie r. Athawes, 8 Burr. R. 1592. 

. * Gillett V. Mawman, 1 Taunt 1^137. 
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the question woul< then arisei whether the workman would lie 
entitled to compensation pro tmto for his lyoik and labor done> 
and materials appKed, up to the time of the loss or destruction. 
It would seem, that, by the common law, in such a case (inde- 
pendent of any usage o^ trade) the workman would not be enti- 
tled to any compensation ; and that the rule would apply, that 
the thing should perish to the employer, and the work to the. 
mechanic ; ^ for the contract by the job would be treated as an 
entirety, and should be completed, before the stipulated com- 
pensation would be due. If, indeed, the job ‘Was completed 
before the accificiit or loss, although the thing was not^de- 
livercd, it would or miglit be otherwise ; for then the mechanic 
would or might be entitled to his full compensation.^' This 
seems also to be the rule of the Roman law, where the work 
Was taken by the joB, and was not completed when the acci- 
dent occurred. Ojms, quod itversione locatum est^ donee ap^ 
probetury combicloris periculnm If the job, however, was 

completed, although not approved, it was othcr\iise, and the 
loss was to be borne by the employer.^ Pothier seems, how- 
ewer, to hold a diflerent oi)inion ; and to insist, that, in the case 
of hiring by the job for a speeiiied pi;iet‘, if the thing perishes 
by accident, and without any default of ^hc workman, before it 
is competed, he is entitled to a compensation pro ianlo for hU 
‘work and labor already done, and materials foiuid.^ 

§ 42Gc. By the Roman law also, if the workman has been 
at any charge in securing or preserving the thing on which the 
work is done, beyond what by his undertaking is to be borne 
by himself, he is entitled to a compensation therefor.® The 
common law, in a ease of clear neec'ssity, would probably adopt 
the like rule, as a fair presumption of the intention of the 
parties. Thus, if the thing w^ere carried away by an inunda- 
tion, the expenses of recovering it would be deemed a fair 
charge ‘on the bailor.^ 

^ Post, § 427 a; 1 Bell, Comm. p. 456, 5tli ejit 

* Ante, § 426. 

* Dig. Lib. 19, tit 2, 1. 36 ; Fothi<*r, Fand. Lib. 19, tit 2, n. 68; Id. n. 28. 

* Dig. Lib. 19, tit 2, 1. 86 ; Fothier, Pand. Lib. 19, tit 2, L 68. 

* Pothior, Contrat do Louage, n. 433. 

* 1 Domat, B. 1, tit 4, § 9, art 8 ; I^. lib. 19, tit 2, 1. 56, § 1. 

* Stoxy on Agency, §*142, 385, 836, 337. 
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^ ASH* Bat althonghi upon* the general principlea of law 
applicable to the contract of hirei'if the thing perishes 'while it 
is yet in the hands of the workman, and before the work is 
completed, without any default on his part, he is entitled (as 
we have seen) to compensation for his labor ; yet it must be 
admitted, that the rule has not obtained universal favor.^ On 
the contrary, it has been maintained by very able writers, that 
wherever the subject-matter perishes by accident before the 
same is completed, or before it is delivered to the employer, it 
will perish to the workman vCnd eni])loycr respectively, so that 
neitifer can recover any thing frour the oilier.^ The modem 
code of Frsince declares, that in such a c»isc there shall be no 
compensation to the workman ; but that the thing perishes to 
the loss of the employer and tlie workman respectively,® unless 
the thing has perished through the'fanli of the muierial.^ The 
Code of Louisiana adopts the same* rule.® 

§ 427 u. On the other baud, where the workman is to fur- 
nish the materials, as wc*ll as the work, if the thing happen to 
perish before it is completed ainl deliven^d to the employer, in 
whatever manner the loss may be, whether it be by inevitable 
accident, or irresistible violence, or ‘otherwise than by the dc- 
“fault of the employer himsidf, the loss is to be borne by the 
workman ; for in such a case he is deemed the owne^of the 
thing; and res peril domino.^ However, all these doctrines 
prevail only in the absence of any contrary stipulations of the 
parties, who may .by their contract vary and control the ordi- 
nary results of the lawJ 


^ See 1 Boll, Comm. § S02, 4th edit; 1 Bell, Comm. p. 456, 5th edit * 

* 1 Bell, Comm. p. 456, 5th edit. ; 1 Bell, Comm. § 392, 4th edit ; 2 Kent, 
Comm. Lect 40, p. 590, 591, 4th edit 

* Code Civil of France, art 1 790 ; 2 Fardcs. Droit Commer. P. 2, tit 7, ch. 3, 
art. 526 ; 1 Bell, Comm. 456, 5th edit. ; 1 Bell, Comm. § 390, 4th edit ; 2 Kent, 
Comm. Lect 40, p. 591, 4ih edit 

* Code Civil of France! art 1790. 

* Cpde of Louisiana of 1825, art. 2730, 2731. See also, 1 JBcU, Comm. § 892, 
4th edit; 1 Bell, Comm. p. 456, 5th edit 

* Code Civil of France, art 1788; Code of Louisiana, art 2729; Fothier, 
eSntrat de Louage, n. 394. 

’ Fothier, ConMt de Louage, n. 468, 429 ; Dig. Lib. 19, tit 2| L 13, { 5 ; 1 
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§ 4S8. The obligations or duties on the part of the workmatt 
or undertaker arc thus summed up in the foreign law : to do 
the work to d(^4t at the time agreed on ; *to do it well ; to 
employ the materials furnished by the employer in ft proper 
manner ;^and, lastly, to* exercise the proper degree of care and 
diligence about the work.^ Upon most of these particulars a 
few words will suffice. In regard to the obli^tion to do the 
work, it may be generally statc^d, that it will be sufficient, if the 
undertaker does the work by the means of other persons, or sub- 
agents, if the work be such as may ordinarily be done by others 
in an equally satisfactory manner. £ut where the work it one 
of art, in thjs execution of which the genius, talent, and skill of 
the particular artist may fairly be presumed to be contracted 
for, such, for example, as with a painter to paint a ceiling or a 
portrait, he is not allowed to* substitute another person, without 
the consent of the em|)loyer.2 In respect to the time when the 
work is to be finished, tlic duty is in general imperative; and 
if not finished withiu the time, the employer 4s entitled to 
recover his damages for the non-execution.® And the time 
need not in all cases be expressly stipulated; it is sufficient, if 
it may be reasonably iiifi'rnxl from the nature of the contract.* 
Thus, if the contract is to build a hut or stall for an approach- 
ing fay, the work is necessarily understood to be finished in 
season for the fair.® In re^pect to the manner of doing the 
work, it is obvious, that, if it be badly or unskilfully done, or 
with improper materials, the un(h*rtaktT ought to be liable for 
all damages. For he undertakes for reasonable skill in plan- 
ning and ill execution. Spondet peritiam artis ; Imperitia culpm 
admmeraJlur^ And in such a case it is xvholly immaterial 


Bell, Comm. p. 458, 5th edit. ; 1 Doinat, B. I, tit. 4, § 7, art. 8 ; Id. § 8, art. 10; 
Potbicr, Pand. Lib. 10, tit. 2. n. 33, 35. 

^ Pothier, Contrat do Louago, ii. 419 to 433 ; 3 Pardos. Droit Commer. F. 2, 
art 528 to 525, and 528. 

' Pothier, Contrat do Louage, n. 420, 421. 

. * Pothier, Contrat dc Louage, n. 423, 424. 

* Pothier, Contrat de Louage, m 424. 

* Pothier, Contrat de Louage, n. 424. 

* PotUor, Contrat de Lounge, n. 425, 427,428; Dig. Lib. 50, tit 17, L 1 

2 Kent, Comm. Loot 40, p. 588, 589, 4tb edit ; 1 Domat, B. 1, tit 4, 1 8» art 
1; Port, §491. 
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whetiier the defects in the execution^of the ^6rk have arisen 
from the fault of the; undertaker himself, or froQi the fault of 
the persons employed by him ; or whether ills materials ha^e 
been unskilfully used, or have been spoiled*, so as to be unfit for* 
the use intended.^ 

§ 428 a. On the other hand, if the loss or bad exeeution 
is not properly attributable to the fault or unskilfuhios of the 
undertaker, or of those employed by him, but arises from the 
inherent defect of the thing itself, in such a ease the loss is to 
be borne by the employer, unless tin'rc is some agreement, by 
which the risk is taken by Die undertaker.^ The Roman law 
fully recognized the same doc'trine, and applied it to the case, 
where a gem in bc»ing set or <»ngraved was broken from some 
intrinsic defect. Si ^emma inciudemla aid insculpenda data 
sit^ eaque fracla sit; siquidf^in viiio malvruc factum sit^ non 
erit ex locato actio; si imperitia facutdis^ crif. ITiric Si;nien^ 
U<R addendum esl^ nisi pcricutum fpioque in arlifec rveyte^ 
rat; tunc enim^ elsi vitio mate dm id evenitj erit ex locato 
actio? It docs not seem necessary further to enlarge* on these 
heads; and wc shall tln^refoVe proceed to the consideration of 
the degree of can* and diligt'iiee rec[nired of the undertaker. 

§ 429. What, then, i# the degree* of care or diligcii(*c for 
which bailees of work for hire are n*sponsible ? * The general 
T$le is (as has been often observed), that where the contract 
is of mutual benefit, there ordinary diligence only is required.* 
And this is the (Jogrec of diligence, therc'fore, which applies 
• to coiitraetb of this ^ort, as well by the comiiioti law as by the 
Roman and foreign law.^ 'J'hus, a watchmaker having a 


^ Pothier, Coqtrat dc Louap[c, n. 42S; 1 Doniat, B. 1, tit. 4, § 8, art. 1, 2, 3, 
7; Duncan v. Blundell, 3 Staik. K. G ; 1 Bell, Comtu. p. 458, 5th edit.; 1 Bell, 
Comm. § 394, 4th edit; Dig. Lib. 50, tit 17, 1. 132; Dig. Lib. 19, tit 2, 1. 25, 
§ 7 ; Pothier, Pand. Lib. 19, tit 2, n. 32. 

• Pothier, Gontrat dc Louage, n. 428 ; 2 Kent, Comm. Loot 40, p. 588, 589, 
4th edit 

* Dig. Lib. 19, tit 2, L IS, § 5 ; Pothier, Pand. Lib. 19, tit 2, n. 35 ; Pothier, 
Gontrat de Louage, n. 428; 2 Kent, Comm. Lcct40, p. 587, 588, 589, 4|]| 
edit; 1 Domat, B. 1, tit 4, § 8, art. 4, 8, 9 ; Post, § 432. 

4 Ante, § 23. 

Ante, 1 398 ; Jones on Bailm. 91,194 ; Pothier, Gontrat de Louage, n. 429 ; 
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watch left with Ifim for jepaits^ is obliged to use ordinary dili- 
gence in keeping it; and if he omits it,^d the watc^ is lost| 
hp is liable for Hhe .value in damages.^ So, a workman is^ 
bound, not •only to -guard the thing bailed against ordinaary 
hazards, but also to exert himself to preserve it from any un- 
expected danger to which it may be exposed.^. It has been 
already observed, thift different things may require very differ- 
ent care.^ The care required in building a common door-way 
is quitf different from that required in raising a marble pillar, 
although both might come under the description of or^aiy 
care.* 

§ 430. Ppthicr maintains, that, in cases of theft, the bailee 
of work is liable to his employer for the loss of the •thing. 
It is probable, that he holds this doctrine upon the general 
ground of the Roman law, that it is presumptive evidence of 
ordinary ncgligcMice.* It has been already seen, that at the 
common law thq rule is different ; for whether the bailee will 
in %uch a case be liable or not, for the loss, will depend, not 
upon the mere *fact of tlu'ft, but upon the question whether 
the loss has been occasioned by the want of ordinary care, 
that is to say, by the ordinary negligence of the bailee.* 

§ 431. Where skill, as wc‘11 as care, is recyiired in perform- 
ing the undertaking, tiferc, if the* party purports to have skill 
ill the business, and he undertakes for hire, he is bound, hftt 
only to ordinary care and diligence in securing and preserving 
the thing, but also to the exercise of due and ordinaiy skill in 
the employment of his art or business about it; or, in other 
words, he undertakes to perform it in a workmanlikc^mannerJ 
^ ^ ^ * 

1 Domat, B. 1, tit. 4, § 8, art 3 ; 2 Kent, Comm. Lect 40|ip. 457, 458, 4th 
edit ; 1 Boll, Comm. 453, 455, 5tb edit; Id. § 389, 390, 4tli edit 

^ Clarke v, Earnshaw, 1 Gow, It 30. 

* Leek V, hlaeBtaor, 1 Camp. B. 138. 

* Ante, § 15. 

* 1 BeU, Comm. p. 458, 5th edit ; 1 Bell, Comm. § 894, Aik edit 

* Pothicr, Contrat de Louage, n. 429, 430, 431 ; Ante, f 88, 89, 889 10*889 ; 
1 JDomat, B. 1, tit 4, § 8, art 3. 

* Ante, §88, 89, 888 tp 889. 

* Jones on BaiUn. 9i ; 2 Kent, Comxn. Lect 40, p. 586, 587, 588, 4th edit ; 
X BelL Oinm. 459. 
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'Id cases of this sort he must be undcrstooH to have cAgaged 
to use a^ degree of diligence and attention and skilli adequate 
to the due performance of his undertakiri^;.^ And if he has 
not the proper skill, or if, having it, hq omits to use it, ot, .if 
he omits in other respects the proper degree of diligence and 
attention required for the work, lie will Iw* responsible for the 
damages sustained thereby by his eiilployer.® The ^neral 
maxim is : Spondet peritiam arlis? Imperitia culpm culnu^ 
meratur.^ It is the party’s own fault, if he undertake^ without 
having suflieient skill, or if he applies l^ss than the occasion 
requires^. And it has l)e<'n wc‘ll observed, thatj where a per- • 
son is employed in* a work of skill, tlie employi*r buys both 
his labor and his judgment, lie ought not to undertake the 
work, if he eannot siieeec'd: and he should know whether he 
can or not.® Thus, if a farrier undertakes the t'liro of n dis- 
eased.ur lame ho^^e, lie is bound in a^iply a reasonable exer- 
cise of skill to the enre; and if through liis ignorance or bad 
management the hors<‘ dies, lu* will be lijdile for tin* loss.® So, 
if a ship-earpmitcT undertakes to build a ship, he engages for 
the exercise of reasonable skill, as well as proper care in 
building it; ^nd he will be liable for any loss or injury sus- 
tained by his einjdoyer by Ids iiegligeiieo or want of skill.* 


' rToncs on Bailm. 22, r>3, 02, 07, OH, 120, 121 ; Bornarcl, 2 Ld. 

Baym. 009, 91 H ; Mpitc^pcMiiiy v. llartland, 1 ('.irr. & l*ayiip, 302 ; s. c. 2 Carr. 
& Payifb, 378; 1 Douiat, B. 1, tit. 4, § H, art. 1 ; IVjtliior, Coiitrat do Lotiage, 
n. 425. 

* 1 Bitf], Comm. p. 450, 5tli pdit. ; 1 Boll/ Comm. § 30.3, 4tli edit. 

* Jbnes on Bailm. 23, note {m) ; Id. 08, note (/) ; I’othicr, Contrat dc*Loiin 

age, n. 425 to, 428; Pardes Droit Comm. P. 2, uit. 528; Aylille, Pand. B. 4, 
tit. 7, p. 466 ;Wrsk. Inst. B. 3, tit. 3, § 16 ; 1 Bell, Comm. p. 459, 5th edit ; 1 * 
Bell, Comm. § 394, 4th edit. * 

* Dig. Lib. 60, tit. 17, 1. 132 ; Ante, § 428 ; Dig. Lib. 4, tit. 9, 1. 6 ; Dig. Lib. 
19,*tit. 2, 1. 9, § 5.; Pothicr, Pand. Lib. 19, tit. 2, n. 29; 2 Kent, Comm. Lcct 
40, p. 588, 4th edit; Pothicr,^ Contrat dc Louage, n. 425; Jones on Bailm. 
p. 98 ; 1 Domat, B.*l, tit 16, § 204. 

* * Duncan v. Blnndell, 3 Stark. 11.6^ Moncypenny v. llartland, 1 Carr* & 
Payne, 352; s. c. 2 Carr. Ac Payne, 378. 

* Jones on* Bailm. 62^99, 100; 1 Roll. Abr. 10; 1 Bell, Comm. p. 459, 461,. 
5th edit ; 1 Bell, Conun. § 394, 4th edit 

’ Fothier, Fiand. Lib. 19, tit 2, 29. 
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Bo, if -a person eibploys a proper mechanic or artisan to erect 
a stove in .a shop, and lay a tube under, the floor for the pdr*^ 
pose of carrying Oif the smoke, and the plan should fail, the 
workman will not be entitled to any 'compensation ; and if 
damages ar6 sustained, he will be liable therefor.^ Of course, 
this doctrine is subject to the exception, that the undertaker is 
permitted to act upon his own judgment ; for if his employer 
chooses to su|K*rsede the judgment of the undertaker, and 
requires his own to be followed, he must not only bear the 
loss, but ])ay iiu* full compensation.^ The Roman law states 
the general dociritn* as to the exercise of due skill in the fol- 
lowing broa<l terms : Si finis vitulos pbsccndosj vcl sarcicn^ 
dam (inidy polirndnmve vonduxU^ ndpam earn prfcstare debere; 
et quod imperilid peccavit, cnlpani essr^ quippe Ht artifex conr 
duxit? 

§ 432. The d(‘gr(‘e of skill and diligence which is required 
rises also- in proportion to the value, the delicacy, and the diffi- 
culty of the operation."^ 'rims, an artisan, employed to repair 
a very delicate niath(‘matic*at instrument, is expected to exert 
more care and more skill than he would about common instru- 
ments. The ease put by (J.iiiis is of this nature. The 
removal or raising of a tim* pillar of granite or porphyry, 
without injuring the* sliaft or the capital, requires peculiar care 
and skill; and tiu* law t'xacts. therefore, more Bian ordinary 
diligence and skill in tin* undertaker of such a work for a 
stipulated compensation, that is, more dilige nee and skill than 
are required of workmen in reinoving ordinary things of the 
same material.'’’’ But, If ulf things are done by. the^ under- 
taker, which a very diligent and skilful workman would ob- 
serve, and there is no ncgligenc*e, he will be , exonerated, 
although the column should be fractured.^ The language of 


^ Duncan r. Blundell, 3 Stark. R. 6 ; Farnsworth* r. Garrard, 1 Camp. B. 
89 ; Moncypenny r. llartlapd, I Carr. A Tayi^c, 352 ; 2 Carr. & Payne, 378. 

* Duncan a. Blundell, 3 Stark. U. C. 

* Dig. Lib. 19, tit 2, 1. 9, § 5 ; Fotliier, Fand. Lib. 19, tit 2, n. 29. 

* Auto, § 15 ; Jones on Bailui. p. 38, 89. 

* Jones* on Bailm. 98 ; Dig. Lib. 19, tit 2, 1. 25, § {; 2 Kent, Comm. Lept 
40, p. 587^|th edit 

* Jones* Dn Bailm. 98 ; Dig. Lib. 19, ti(!^2, 1. 25, § 7 ; Id. L 15, § 5 ; Ante, 
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Gaiua is: Qui columnam transportandam cdnduxit^ si ea dmiH- 
tSUUur^ ant portatur^^ aut reponilur^ frarta sity ita id .p&rias* * 
hm prtcstaty si qud ipsius eorumque^ quorfkm opera uieretistf 
culpa aedderit. Culpa autem abest, si omnia facta smUj qum 
diligentissimus quisque observaturus fuisset^ So (as wc have 
seen),® if a goin is delivered to a jeweller <o be set or en- 
graved, and it is broken ; if thiit arises solely from Ihe defect 
of. the material, the jeweller is not responsible. But it is 
otherwise, if it arises from the iinskiiriiliK^ss, or negligence, or 
rashness of Uie artisan.§ ** So, if eloihes are delivered to a 
.fuller to be dressed, and he sullers Hunn to be eaten by mice, 
he will fie responsible, if it is by his iiegligeiiee. ^Tht* Roman 
law imputed iiegligeiur to him in siieh a eas(*. iS7 faUo vesH- 
menia poUenda aveepenf^ caqnc mures rosoinf, cjr locafo ienelur; 
quia dvhuit ab hac re eavrrf.^ 

§ 433. But in all these eases, when* skill is n*(juired, it is to 
be understood, that ii means ordinarv skill in tlu* partieiilar 
business or cnip]oynn*iit whieh the bailf*(* tm(lertak(*s, or in 
which he is engaged. For he is not presunic*d to engage for 
extraordinary skill, whieh may bi‘long to a few men only in bis 
business or einploynieiit, or for e\tra<»rdinary personal endow- 
ments or aecpiiremeiits. R<*as<niable skill eoiislitiiti's the meas- 
ure of the engagement of the workman in regard to the thing 
undertaken.^ fl 

§ 431. Sir William .lones, liowe\er, while he admits the 


§ 428 a; AyHife, Pand. Ik 4, tit. 7, p. Ki.t. Mr. bell ift his Coiiimontarics, has 
laid down some rulc-s on the suhje< t of profewonal ^kill, which may fUisint the 
learned inquirer in his eiforts to ani\c at a just ciitcrion. 1 Hell, Comm. 
% 394, 4th edit.; 1 Bell, Comm. p. 459, 40a, .0th edit. 

» Dig. Lib. 19, tit. 2, 1. 25, § 7. 

* Ante, § 428. 

* Dig. Lib. 19, tit. 2, 1. 13, § 5 ; Pothicr, Contrat de Louage, n. 428. 

* Dig. Lib. 19, tit. 2, 1. 13, § G; Pothier, Pand. Lib. 19, tit. 2, n. 29; Dig. 
Lit. 4, tit. 9, 1. 6 ; Jones on Bailm. 10,5 ; 2 Kent, Comm. Lcct. 40, p, 587, 588, 
689, 4th edit; 1 Domat, B. 1, tit 4, § *8, art. 3. We have already seen, that 
our law is or may be diffeKnt ; for if onlinary precautions arc used, and the 
clothes arc eaten by mice, the bailee would not lx* rcspondble. Ante, § 408. 

* Moore v. Morgue, Cbwp. R. 479; Jones on Bailm. 94; 1 Bell, Cpmot p. 
458, 499, 6th edit ; -1 Bcff, Comm, f 394, 4th edit 
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general rule, seenfs to intimate in one place a more stringent 
doctrine/ “When,” says he, “a person, who, if he wdte 
wholly uninterested, would be a mandatary,* undertakes for a 
reward to perform any work, he must be considered as bound 
still more strongly to use a degree of diligdhcc adequate to the 
j^rformance of it. His obligation must* be rigorously con* 
strued ; and he would perhaps be answerable for slight neglect, 
where no more would be re(|uircd of a mandatary than ordi* 
nary exertions.” ^ And he adds : “ This is the case of commis* 
sioners, factors, and bailiils, wlun their underlaking lies in 
feasance, and not simply in custody.” * Now, this seems ^ 
inconsistent with the g(*nrral principles applicable to bailments 
to hire. In such cases the; bailee is liable only for ordinary 
neglect, and not for slight lu^gU^ct ; for ordinary neglect of skill, 
and not for slight neglect of skill. In short, as a workman, he 
undertakes for the ordinary diligence of a workman in business 
of that sort; ami he is ri'sponsible only for the omission of it.* 
The very case puir by Sir Williaiu .Tones, of commission mer- 
chant, factors, and bailiffs, wlnni tln'hr undertaking lies in fea* 
sauce,* shows his mistake; for it is clejir, that they are respon- 
sible only for ordinary diligence and skill/' Sir William Jones * 
raay^havc been inish'd by considering, that, as the rule of tlie 
Roman law, as well as that of the eoninion law, makes tho 
.bailee answerable for a skill in his business adequate to the 
undertaking, he is answerable at all events, if there is the 
slightest negligeiiee in applying that skill. Whereas, in truth, 
he is only answerable if he is* guilty of ordinary negligence in 
applying it. Domat seems to have adopted a similar mode of 
Tcasoniiig; and Pothier probably means to assert the same 
doctrine.* 


’ Jones on Bailiii. 98. 

* Ibid. 

* 2 Kent, Comm. Loot. 40, p. 980, 587, 588, 589, 4th edit; 1 Bell, Conitn. 
p. 459, 460, 461, 5th edit; 1 Boll, Comm. § 394, 4th edit 

* .Tones on Baikn. 98. 

* Kiisscl V. Palmer, 2 Wils. R. 325 ; Denew v. Daverclf, 8 Camp. R. 451 ; 
Shiolls V. Blackburne, 1 11. Black. 159 ; Searc r. Prentice, 8 East, R 348. 

* 1 Domat, B. 1, tit 4, § 8, art 3 ; Pothkr, ContraAe Louage, n. 425 to 428. 
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^436, But even wher^the partiOular bitsines^ or employ* 
nfent requires skill, if the bailee is known not to possess it, or 
he docs not exercise the particular art or einfiloyineiit to which 
it belongs, and he makes no pretension to skill in it ; there, if 
the bailor, with fulf notice, trusts him with the undertaking, 
the bailee is bound only for a reasonable exereiM' of the skill 
which hc5 possesses, or of the judgment which he can c'inploy ; 
and if any loss ensues from his wai\t of din' skill, he is not 
chargeable.^ Thus (to put a ease borrowrc'd from the Mahome- 
tan law) if a pertson will knowingly employ a common mat- 
maker to weave or embroider a line earpt^l, he must impute 
the bad workmaiisliip to Jiis own folly.^ So, if a man, wdio 
has a disorder in his ejes, should employ a farrier to cure the 
disease, and he should lose* hi'-, sight by using the remedies pre- 
scribed in sueh eases for lior-^es, Ih‘ would eerbiiiily have no 
legal ground of eojn|)laini.* IikUmmI, m all such crises, the em- 
ployer ought prop(‘rly to allribnte the loss or injury to his own 
rashness, or folly, or supine neghgencf* ; and tin* rule of the 
Roman law may justly In* ap])tn*d: /ng/Zgew/f amivo rem 

dustodirndam rommiUat. dc se (jut ri th ht f ; ' non ci, sed sutc facil- 
Halt, id impulare*deb( tS* 

§430. In eases of the hire of work, the hirer is liable, not 
only for misfeasance, but also for non feasance ; and in this re- 
epeet the* coq^raet dillers from that i»f a mere gratuitous man-® 
datary.® The reason is, that in ea'^e of hire there is a mutual- 
ity of eoiisjderatvoii to support tin* eoiitraet ; and therefore 
the party is bound to a poMti\e fultilmeiit of all itn terms; 
whereas in eases of a graliiiions mandate, the mandatary can- 


* ^ones on Bailm. 63, 98, 99, 100 ; Coirgs v BcTnanl, 2 J^d. llaym. 909, 914, 
915 ; 1 Bell, Comm. p. 150, 5tli edit ; 1 Bell, Comm. § 391, 4fli edit. 

* Jones on Bailm. 99, 100. 

" • Jones on Bvim. 99, 100 ; Ante, § 2, snhjinemy note (2) ; Ante, § 169 to 172 ; 
Beauchamp v, Powlcy, 1 Mood. A Bob. 3S. 

* Dig. Lib. 44, tit 7, 1. 1, § 5. 

* Just Inst. Lib. 3, tit 15, § 3 ; Ante, § 69. . * 

* Jones on Bailm. 101 ; 3 Bl. Comm. 157 ; Blscc t*. GatwarA, 5 Term R. 143; 
Thome v. Dcas, 4 Johns. R. 34. 
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not be compelled to execute his undertaking, it he hds ndt 
already entered upon the execution of it.^ 

§ 437. From wtiat has been before said, it follows, that a* 
wdrkman is not chargeable, if the thing j^eAshes while in his 
custody, without his default, either by inevitable casually, or by 
internal defect, or by superior force, or by robbery, or by any 
other peril, not to be guarded against by ordinary diligence;* 
unless, indeed, he has taken such risks upon himself by a spe- 
cial contract.® 

§ 438. An4 here it may not be unimportant again to take 
notice of the distinction, alrt^ady. alluded to,^ between cases 
where the workman is to make a thing out of materials, owned 
by his employer, and easels where he is to make it out of bis own . 
muterials. in the former east's, if 1h(' thing perishes without 
his default, before it is complctc'd or delivered to his employer, 
he is, or he may be, tmtith'd (as we have seen) to a compensa- 
tion to the extent of his work actually done.® But in the latter 
cases the whole loss is his own, if the thing perishes before a 
delivery of it to his employ<*r, and he is. entitled *to no recom- 
pense.® In each ease, howt'ver, the same rule of law applies: 
Res peril domuio. Tlie only dilferi'iice is, that in the one case 
the employer is Ihe owner; and in the* other, the workman. In 
the first ease, it is a mere bailinent; in the last, it is the sale 
of a thing infiUnro.'* 

§ 439. The distinction, too, between cases of mnluvm and 
cases of bailment on hire, deserves mentix^n in this place, 
although much of what would probably apply here has been 


^ Ante, § 2, note (2^ Ante, § 164 172 ; Beauchamp v. Powley, 

1 Mood. & llob. 38 ; Callcndar r. Oelriek'^, I Arnold, R. 401, 404. 

* Jones on Bailni. 88, 98, 1 10, 120 ; Pothior, Contrat dc Louage, n. 428*^ Id* 
n. 484 ; Pard. Droit Comm. P. 2, art. 526 ; 1 Domat, B. 1, tit. 4, § 8, art 4, 9; 
Code Civil of France, art. 1780, 1792. 

* Ante, § 426, 427, 428 ; Pothicr, Contrat de Louage, n. 428. 

* Ante, § 427 a. 

* Ante,, § 526, 427 a; 1 Domat, B/ 1, tit 4, § 8, art 4, 9 ; Pothier, Coatrait 
do I^uage, d. 434 ;* 1 Bell, Comm. p. 458, 5tli edit; 1 Bdl, Comm. § 894, 4tk 
edit. 

* Ante, § 497 o. 

* 1 Domat, B. 1, tit. 4, § 7, art. 8 ; Id. §'8, art 10; Ante, § 487, 487 a. 
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Bttggested under the preceding retnarka, as 
under the head of grpioitoas loans.^ The distinction betwew 
the obligation to restore the specific things, aftd the obligation to 
retuxn other things of the like kind, and equal in value, holds in 
oases of hiring as well as in eases of deposits and gratuitous 
. loans.^ In the former cases, it is a regular bailment ; in the 
latter, it becomes a debt or innominate contract.^ Thus, accord* 
ing to the famous law of Alfcmus, in. the Digest (alrt'ady inci- 
dentally referred to),^ if an ingot of silver is delivered' to a Silver- 
smith to make an urn, the whole ])roperty is transferred, and 
. the employer is only a creditor of metal e(|ually valuable, which 
the «workmaii engages to pay in a e.ertain ^apq, unless it is 
agreed that the specific silver, and nom^ oilier, shall be wrought 
up into the urn.® So, where A th^livered io B some cotton 
yarn, on a contract to uiaiiiitaetnre flu; same iiiio cotioii plaids, 
andsB was to find the filling, and was to weave so many yaitls 
of plaids, at eighteen cents per yard, as was eipial to fhe value 
of the yarn at sixty-five cm'iiIs per ))(>niid, it was held to b#a 
sale of the yarn, and that tlu* doli>^‘ry of it to 11 it become 
his property, and he; was rc‘spoiisil)le. for the delivery of the 
plaids, notwithstaiidjiig the loss of the yarn by an accidental 
fire.^ But it, A and B had agreed to have the particular yarn, 
with filling to be found by B, made into plaids on joint account, 
and the plaids, when woven, were to be divided according to 
their respective iiiU;rests in the value of the materials, and the 
plaids, before tluj division, liad b(M*ji burnt by an accidental lire, 
the loss would have bei'ii (it siioid<l s(*em) mutual, each losing 
the materials furiiis)i(;d by hiiiisc;lfj 


» Anti, § 47, ^228, 283, 370 <1, 415 a. 

* ]Pothiei', Traitd de DepOt, n. 82 ; Jones on Bailm. 82 ; Ante, § 870 a. 

* Jones on Baihn. 102 ; Ante, § 228, 283, 370 a: 

< Ante, § 370 a, 415 a. 

* Ante, § 870 0,415 a; Jones on llailin. 102 ; Id. 64 ; Dig. Lib. 19, tit 2, 
1. 81 ; Enk. Inst B. 3/ tit 1, § 18 ; f Domat, B. 1, tit 4, § 1, art. 4 ; 2 Kent, 
Comm. Leet 40, p. 588, 589, 4th edit Sec Chase v. Washburn, 1 Ojiio St B. 
(McCook), 249. 

* BufTum V. Merry, 3 Mason, R. 478. 

’ Ibid. See also. Pierce r. Schenck, 8 Hill, R. 28; Barker v. Ro|^ert9|. 8 
GreenL R. 101 ; Ante, § 228, 288. ; 
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§ 440. There afe some other obligations implied Qn behU'f* 
of the bailee of work on the thing. Among these is the duty: 
of observing good» faith, and practising no fraud, deeeit, or im-' 
position on his employer, cither as to the quality, or quantity, 
or nature of his services.^ He is also bdiind to conform to «all 
the special stipulations, which constitute a part of the^contract^ 
When the work is done, he is bound to return the thing in 
good order to his employer. But this duty of returning the 
thing* requires some qualification. For every bailee for hire 
has a lion on the Ihing for the amount of his compensation; 
and therefore he is not, unless it is specially otherwise agreed, 
bound to rcstore^he thing hailed, until that compensation is 
paid.® Thus a tailor, who has made a suit of garments out of 
the cloth delivered to him, is no1 bound to deliver the suit to his 
employer, until he is paid'for his services. Neither is a ship- 
carpenter bound to restore th^ ship which he has repaired ;»nor 
a jeweller the gem which he has set, or the seal which he has 
ei^raved; nor on agistor, the horM» which he has taken* on 
hire; until their respecti^\;<‘ompensations are paid.^ But this 
lien of* a workman belongs strictly to the person contracting 
to do the work or services and not to the persons employed 
under hhnfi The li(*n, too, in caM' of a sale of the thing by 
the owner, attaches only to the ainoiiiit of the debt existing in 
favor of the party at the time when he has notice of the sale, 
and not for any aftcr-acerning debt,® . ^ 

§411. Questions of a \ery embarrassing jiatnre sometunes 
arise upon contracts of hire at the common law; as, for in- 
stance, how far a workman is entitled to receive compensation, 
when his work has been left uniinished and incomplete ; or he 
has done it iinoroperlv ; or he has de\ iated from the directions 


^ Fothicr, Contrat do Louage, n. 432. 

• Pothier, Contrat de Louage. i# 43* ; Pothicr, Fand. Lib. 19, tit 2, n. 35. 

* • Mcliityro v. Carver, 2 Watts & Serg. 392 ; Gregory i». Stryker, 2 Bemo, B. 
628; Morgan v. Congdon, 4 Conist. 501 ; Nevan v. Roup, 8 Iowa, 211. 

* 2 RoR. Abridg. 92, A!. 1 ; lUakc i*. Nicholson, 3 Alaulo & Selw.*167 ; Chase 
a. Westmorc, 5 Maule & Selw. 180 ; Ex parte Deese, 1 Atk. R. 828. 

• Hollingsworth r. Dow, 19 Pick. R. 228. 

* BaSrry v* Longmore, 4 Perry R Dav. 344. 
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enq>loyer. The qaedtion moy arise under a geneia]i eon- 
,tlract of hire, or under a spectah contract. It may arise where 
ihe contract is yet exVcutory and open, or wjiere the work has 
been finished, and the contract executed. Where the work is 
done under a general contract of hire, if it is badly and im* 
properly done, the workman will be entitled to recover nothing 
in case it totally fails of benng of any use or value, or is wholly 
inadequate to the purpose for which it was designed. But if it 
has some use or value, although imperfectly or imirtiliciolly 
done, the workman is entitled to reeov<‘r ns much as the hibor^ 
services, and matcriars are rcjiMuiably worth, under all the cir- 
cumstances.^ Where tin* work is h‘ft unriiii^hed and incotn- 
^plcte, by the wilful neglect or w.inton refusal ot flic workman 
to complete it", if it has b(‘cji undertaken to be done by tin* job, 
and so the contract is entire, In* (*aniiot n'covcr any tiling.^ 
And if he works by the daj, ho i-* at iiio^t entitled to no com- 
pensation beyond what remains atter deducting all damages 
which the employer may ha\e suilered by his omission or 
refusaL If the work is pi(‘veiitcd from being eomplctud by 
inevitable accident, the woikm^ii will bv entitled to recc*ivc 
compensation pro tanto^ as we have already sccai.** If h(* is 
prevented frOm completing it by the act or negligt‘ucc of the 
employer, he will be ciititJcd to a full compensation.^ 

§4 11 a. 'On the other hand, it tin* \\ork has been done 
under a special coiitrac t, according to the g(‘m*ra] rule of the 
common law, no >*0111 peiis.it ion can be recovered under that 
contract, unless all the bTiii*- and stipulations thereof havd 
beeu^ exactly complied with and iiiliilled.' Tims, if a cajrpeutcr 


. 

* Farnsworth v. Garrard, 1 Camp K 38 ; Baston r. Butter, 7 Eant, R. 4 79 ; 
Cutler V. Close, 5 Carr. & Bajne, 337, Thornton v, Flate, 1 Mood, fir Rob. 
218; Grant t;. Button, 14 Johns. IL 377. 

* Sinclair v, Bowles, 9 Barn, fic Cress. 92; Faxon *v. Mansfield, 2 Maw. B. 
147. 

* Ante, I 426, 437. 

* Post, i 441a; Dubois v. Del fit Hudson Canal Co. 4*Wcnd. Ik 286; 1 
, Bell, Comm, 436, 6th edit; 1 Bell, Conun. ^ 391, 39.1, 4th edit. 

* Ellis V. Bamlen, 3 Taunt li. 62; Jenninprs v. Camp, 13 Johns. B. 94; 
McMillan v. Vanderlip, 12 Johns. B. 165; Cutter n. Powell, 6 Term B. 820; 
Thornton v. Place, 1 Mood, fit Bol^ 218 ; Cooke v, Muustonc, 4 Bos. & FulL 
885; 1 Bell, Comm. p. 466, 5th edit; Id. § 691, 393, 4th edit 
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hu undertaken tocerect a house according to a partiefUar plaB„ 
and for a specified price, and by his own default he does not* 
complete the work; or if he deviates from the plan, or he doea 
the work unfaithfully, janskilfully, or improperly, he cannot 
recover under the b])ccial contract.^ If the work is not com- 
pleted, he is not ontitlod to recover any thing; because the 
special contract is yet open and unexecuted, and he cannot 
avail lymself of liis owti*dt‘Aiiilt or misconduct, to rescind 
If he has deviated from tlu* plan or contract, or he has done the 
work unskilfully or iinpropc^rly, he cannot recover; because 
such a deviation or misconduct in the work is not a fidfilment, 
but is a violaUon, of the contract, entitling the employer to 
damages. 

§•4112^. And formerly it seems to have been thought that, 
under any of these eirciiinstanees, the workman was, not enti- 
tled to recover any eompensation \vliatsoev<*r in any other form 
of action, or upoii a quantum mernit? But the doctrines and 
distinctions now inaintaiiic*d by the better authorities are these. 
If the special contract still remains open, and is unexecuted by 
the misconduct or default of tlu* workman, ho cannot recover 
any tiling for Ins work and labor and inatiTials employed in 
part fuliilincni of tiio contract.^ If the contract has been re- 
scinded by the parties, or tlie work has not botm completed 
froiii inevitable accident, and is iiicapal)le of being completed, or 
if the employer has pre\eiited or dispensed with the due exe- 
cution thereof, the workman is entitled, in t4ie former case, to 
a compensation pro tanto for the work done, unless there is 
sometlung.in his contract which prevents it and in the latter 


^ fellis r. llamlcn, 3 Taunt K. 52; Cousins v. Paiklon, 2 Cromp. Mees. & 
Rose. 547; Burn t\ Miller, 1 Taunt R. 745, 717; Taft i\ Monta;;uc, 14 Mass. 
R. 282 ; Jowcll r. Sbbroeppel, 4 Cowen, R. 56 1 ; Siekels i\ Tattison, 14 Wend. 
R. 257. 

* Jennings r. Camp, 13 Johns. R. 91. 

* Kills r. Ilamlcu, 3 Taunt K. 53. 

* Sinclair r. Bowtes, 9 Bam. & Cress. 92 ; Clarke v. Smith, 14 Johns. R. 826 ; 
Raymond c. Bcarnard, 12 Johns. R. 274 ; Jennings tv Camp, 13 Johns. R. 94; 
Faxon v. Mansfield, 2 Mass. R. 147 ; McMillan r. Vaudcrlip, 12 Johns. R. 165; 
Cliamplin r. Butlorr^S Johns. R. 169. ' 

' 4 Ante, § 426, 437 ; Robson r. Godfrey, 1 Starkie, R. 275 ; Raymond v. Rems 
nard, 12 Johns. R. 274; Dubois v, Del. & Hudson Canal Co. 4 Wend. R. 285.'^ 
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case, to a^fall compensation on account of tlie default on the 
other sidc.^ If the work h%s been done, and fully completed, 
but not according to the terms of tlic special Contract, as if thcjre 
has been a deviation from the plan or contract, or a bad and 
improper execution thereof, or the work has not been com- 
pleted within the stipulated time, ther(‘*thc workman will bo 
entitled to recover compensation, or not, according to circum- 
stances. If the work has been so improperly and unskilfully 
done, that it is of iu» iw, benedit, or value to the employer, or 
does not in any manner what *-oever answer the intended purpose, 
no compensation whatsoever is recovera!)le.2 Hut if the work, 
^although irnproj)erly or unskilfully doiu*, is still Qf M)me use, 
beucrit, and value to the cinplojer, the workman will be enti- 
tled to recover so much as tlio work is n^asonaldy worth to 
the employer, under all tlie circiimstaiicrs, making him all due 
and reasonable deductions and allowances,'* If 'the W'ork has 
been W’cll and j)roperly done, l)iit not within tho stipulated time, 
il^e workman will, in like inaiimT, be entitled to thc‘ eompensa- 
til^ii stipulated in th(‘ Contract, making to the employ(*r all due 
deductions and allowances for any daiuagt* or loss 0(s*asioncd 
by the delay.* 

§ 441 In eases' where there has ])een a deviation from 
the terms of the contract, by doing anj (*\traordinaVy W'lrk, 
or by using materials of a siijM^rior (juality or value, not con- 
templated by tlie eoiitraet, the iiud(Ttak(*r will not be* entitled* 
to any eompeiisaiirtii therefor, eveui if sneli e*\lraordinary work 


^ See Koon ?7..Grcenmaii, 7 Wend. K. 121 ; DuMs r. Del. & Hudson Canal 
Co. 4 Wend. K. 2K5. 

• Bullcr, Nibi Priup, 139 ; Farnsworth r. Garrard, 1 Camp. R. 38; Duncan 
V. Blundell, S Starkie, B. G; Batten r. Butter, 7 Hast, U. 479 ; LinningiUlo v, 
Livingston, 10 Johns. B. 3G ; Jennings t\ Camp, 1.3 Johns. B. 9i, 97; («rant v. 
Button, 14 Johns. B. 377; Jcwtdl Schroeppcl, 4 Cowen, B. HOi ; Chapel v. 
iliekes, 2 Cromp. & Mecs. 214; s. e. 2 Tyrw. 43 ; Cutler r. Close, H Carr. Sc 
Fayne, 337; Thorntdn r. Place, 1 Mood. & Rob. 218; Taft v. Montague, 14 
Mass. R. 282; Feeter v. Heath, 11 Wend. B. 477. 

• Ibid. 

• Jewell V. Schroeppcl, 4 Cowen, R. 564. See Littlcr v. Holland, 8 Term 
B. 590 ; Phillips a. Rose, 8 Johns. B. 392 ; Duhoib v, Del. & Hudson Canal 

4 Wend. R. m 
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or superior matArials have greatly enhanced the value of the * 
thing, and arc for the benefit of tl^e employer, unless they have 
been so done and used with his consent, or by his approval or ’ 
acquiescence.^ But if, in cither case, the deviation from the 
contract was with the assent or the acquiescence of the em- 
ployer, then the undertaker will be entitled to recover upon the 
original contract, so far as it can be traced, and has been fol- 
lowed, in the execution of tlic contract, and on a quantum 
meruit for the. residue of iiis services.® If the work has, with 
the express assent or tin* acquiescence of the employer, been 
left incoinj)letc, or the latter lias knowingly dispensed with a 
perf(*ct and skilful performance of it, in like , manner a full ^ 
compensation can Ims rt'covered by the undertaker.® Where 
work has been doin* on the property of the employer, it is 
sometimes diilicult to deduct* any just inference of such assent, 
or acquicsccnct*, or dispensation with the terms of the original 
contract ; because* In* is often compelled to use the thing as it 
is,* with all its imperfect ions^ chpeeially if the work is done^n 
a thing of an immovable nature.^ Hut where the thing i of 
a movable natiin*, and may be rejected, if unsatisfactoryf as, 
for example, a bureau, made out of a log of mahogany belong- 
ing to the employer, or a silver urn, made out ojf old silver 
furnished by the (*mplo}er, there the receipt of the article 
without any objt'ctjoii may, in many cases, perhaps, furnish a 
just ground to presume a .waiver of all objbetions, notwith- 
standing the un>kilfulne.NS or iiicompletentos of the workipan- 
ship. 

§441rf. These doctrines of the common law do not seem 


^ l Bell, Comm. p. Tith cilit; 1 Bell, Comm. § 391, 303, 4th edit.; 

Wilmot r. Smith, 3 C\irr. \ IV no, 403 ; T.K>velock r. King, 1 Mood. & Rob. 60; 
Burn u. Miller, 4 Taunt.*71.i. 749. 

* 1 Boll, Comm. p. 4>>5, 4.‘>G, 5th c<lit.: 1 Bell, Comm. § 391, 398, 4th edit; 
Bank of Coliinibia t\ Fattcrsion. 7 Crnnoh, K. *299 ; s. c. 2 Petera, Cond. B. 501 ; 
Robson V. (todfrey, 1 Stark. R. 275 ; s. c. 1 Holt, R. 236 ; Pepper v. Burland, 
Peake, R. 103. 

* Linningilalc v. Livingston, 10 Johns. R. 36 ; Bum v. Miller, 4 Tannt R 745, 
749 ; Dubois v. Del. k Hudson Canal Co. 4 Wend. ^ 285 ; Hollioaliead v. 
Artier, 13 Wend.' R. 276. 

* 1 Bell, Comm. 456, 5th edit 
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'^sentially to difTer from those promulgated on the same subject 
^{n the Rdman law a^d in the foreign law. By tho Roman 
law, where the work was improperly done, of not done accord* 
ing to the contract in point of time, or otherwise, the employer 
was entitled to damages, or to a deduction pro tanto from the 
compensation.^ Where the work was left undone or incom-^ 
pletc on account of sonic inevitable accident, whicli rendered 
the completion of the work impossible, the workman was held 
entitled to no compensation, and was exciised from all damages 
for the non-performance.* We luive already had occasion inci- 
dentally to notice the French law on this snlijccl.® In Scotland, 
in all cashes of unauthorized dexiatioii from the cQiitract, or of 
* imperfect and improper exe<‘utiori of the work, the nile seems 
to be, thcit, balancing the ineonveiiiciicf* and damage arising 
from the imperfect or faulty pt‘rforinance against the benefit 
actually derivt'd from the work, tln' workman is entftlcd to dc- 
mand; or bound to make up, fhe diiliTcncc.’* 


ART. III. IIIllK OF CUSTODY. 

§ 442.^^pWe arc next led to the (*oiisideration of bailments of 
Locatio CUSTODIA3, or DcpoMts for Hire. A contract of this 
sort may be prop«‘rly deemed, as has been already stated, a* 
hiring of care and ath'ntion.® St. (Icrnian scorns not to » 
any distinction, at*least not in onf‘ part of his work, 
a gratuitous depositary an*d a depositary for hire, a 
degree of diligence exacted of him.® But Sir Willi 
with great propriety, insists, that thcTc is a wide « 
between them ; and that bailees of this sort, like othi 


» Dig. Lib. 19, tit 2, 1. 51, 68, 60 ; Polhier, Panel. Lib. 19, tit 2, n. 

* Dig. Lib. 19, tit 2, 1. 15, § 6 ; Potbicr, Panrl, Lib. 19, tit 2, n. 23, 

■ Ante, § 426, 427, 437, 438; Pothicr, Contrat de Louage, n.4. 

Civil prance, art 1789, 1790 ; Code of Louisiana of 1825, art 273( 

* « 1 Bell, Comm. p. 455, 456, 5th edit * * 

* Jones on Bailm. 96, 97; 1 Bell, Comm. p. 458, 5th edit; 1 BeU, 
f 394, 4^1 edit; Ante, § 370, 422. 

* l^t and Stwi Dial. 2, ch. 88. * 

BAILM. 32 
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upon a contract of mutual interest, are bound to ordinary 
diligence, and of course are responsible for losses by ordinary 
negligence.^ To this class belong Agistors of Cattle, Waxe* 
house-men^ Forwarding Merchants, and Wharfingers, whose 
obligations would, therefore, seem to fall within the general 
rule.* 

§ 443. (1) As to Agistors of Cattle, it has been de* 
cided, that they are within the general rule.^ They do not 
insure the safety of the cattle agisted, but they are merely 
responsible for ordinary negligence.^ It will, however, be such 
negligence for an agistor or his ^servants to leave open the 
gates of his field ; and if, in consequence of such neglect, the 
cattle stray away, and are stolen, he will be responsible for the 
loBS.^ They have also, in virtue of their custody, such a pos- 
session and title, that they may maintain trespass or trover 
against a T^rongdocr for any injury to their possession, or any 
coiivcrs^n of the property.^ lly*the Roman law the agistor 
was made responsible, not only for roasonuHlc diligence, but for 
reasonable skill in his business, which, indeed, is also true in 
the common law ; and ignorance of his proi)er duty is treated 


* .Foncs on Bailni. 87 ; 1 Bull, Comm. p. 108, .^tli edit. ; 1 Bell, Comm. § 394, 
4tli edit. 

> Ante, § 91, 92, 413, 411, 101. 

* Jones on Bailin. 91, .02. 

• * Jones on Bailm. 91, 02; Broadwater r. Blot, Holt, 547; 1 Bell, Comm, 

p. 458, 5th edit. ; 1 Boll, Comm. § 391. 4th edit. 

* Jones on Bailm. 92 ; 1 Bull, Comm. p. 458, 5th edit ; 1 Bell, Comm. § 894, 
4tlh edit 

* 2 BolL Ahridg. 551 ; Sutton r. Buck, 2 Taunt B. 309, j9er Chambre, J.; 
8. F. stated arguendo hy counsel in Reotli v. Wilson, 1 Bam. & Aid. 59 ; 21 
Hen. 7, 14 (b); Burton v. Hughes, 2 Bing. R. 173; 2 Black. Comm. p. 452, 
458; 2 Saund. R. 47 r, note by Williams. An agistor of cattle has no lien for 
their keeping, except by special agreement Goodrich v. Willard, 7 Gray, 
183 ; Miller v. Marston, 35 Maine, 155 ; Grinncll v. Cook, 8 Hill, N. Y. R. 485. 
It teeins that a livery-stable keeper has not Jackson v. Cummins, 5 Meea & 
Welsh. 350, 351 ; Miller v. Marston, 35 Maine, 154; Parsons «. Gingsll, 4 
Com. B. Rep. 54i;*Smit]i v. Dearlove, 6 Com. B. Rep. 132; Hickman o. 
Thomas, 16 Ala. 666. [But a trainer of race horses has a lien for Ins labor 
^d skill# 'Forth v. Simpson, 13 Q. B. 680; Bevan v. Waters, 3 Gar. & P* 
tf200 
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m negligence. Si quis ptiplos pascendos candvxit^ eedpam emm 
pneUare debere; ct quod imperUia peccavity cufpam ewe; quippe^ 
i/t ariifex canduxU^ The same rule provailfein the modcrA for- 
eign law.* 

§ 444. (2) As to Wareiiousk-mbn, it is also clo^r, that they 
come within the general mle, and are bound only 1o take eom- 
mon and reasonable care of the commodity intrusted to their 
charge.* If, therefore, the commodity is injured or destroyed 
rats, while in the custody of a warehouse-man, he is not re- 
sponsible, if he has exercised ordinary care in preserving it> 
So, warehouse-men are not liable for th(*fts, unless occasioned 
by their want of proper care,* and thi'ir care is not to be gov- 
erned by that requirc'd of (*ojiuiu)n carriers.* Kouwakding 
Merchaots are a class of ])f*rsons well known in America, and 
usually combine in* their buMiiess the double ehameter of ware- 
house-men, and agents, for a conipf^iisation, to ship and forward 
goods to their destination.^ This class of pt^rsons is especially 
employed upon our canals and railroads, and in our coasting 
navigation by steaiii-v<‘ss<*ls, and other packets.^ 'Fheir liabil- 
ity is like that of warehouse-men, and common agents, and iB 
governed by thc«general rule; and of course they are responsi- 
ble for ordinary care, and skill, and diligence.* Hence it is. 


^ Dig. Lib. 1 9, tit 2, 1. 9, § 5 ; Pothier, Faiid. Lib. 1 9, tit 2, n. 29. 

* 1 Bell, Comm. § 3!y, 4t1i edit; 1 Bell, Comm. p. 458, 459, 5th edit 

* CalifT e. Danvers, Peake, R. J14; Finucanc i;. Small, 1 Esp. K. 315; 
Jones on Bailm. 49, 9<i, 97 ; Knapp v. Curtin, 9 Wend. It 60; Foote t;. Storn, 
2 Barbour, Sup. Ct (N. Y.^, R. 326 ; Cowles v. Pointer, 26 liliss. (4 Cusbm.}, 
253. 

4 * CaliiT f. Danvers, Peake, R. 114. See Ante, § 408; Post, § 513. [See 
White u. Humphery, 11 Q. B. 43. A warchoiise-man, who is also a common 
carrier, and receives and stores goods in his warehouse for thirteen months, 
under au agreement to forward them iipdi onlcr of the Jwner, at the custom- 
sny rate of freight, and that in the mean time they should be kept without 
chaigo, is not a gratuitous bailee. Id.] 

* 1^, as to want of ordinary care, Chenowitli v. Dickinson, 8 B. Monroe, 
156; ^Hatchett v. Gibsony-lS Ala. 587. 

* Ibid. ; Schmidt e. Blood, 9 Wend. R. 268; Ante, § 88f 39, 334, and note 
(2); 8 410; Post, 8 454. 

’ 2 Kent, Comm. Lect 40, p. 591, 592, 4th edit 

* 2 Kent, ComnmLect 40, p. 591, *592, 4th edit; Platt v. Hibbard, 7 Cowe^, 
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that a person wtfo receives goods in his own store, standing 
upon his own wharf, for the purpose of forwarding them, is 
deemed but a mwe warehouse-man, and* responsible for ordi* 
nary diligence only, cvcii although he holds himself out to the 
public as ready and willing to take goods for persons generally, 
on storagCi^ and to forward them to their destination.^ And if, 
in such a case, his warc'liouse is broken oppn, and the goods 
stored are stolen ther(;from by thieves, without any default on 
his part, or any want of ordinary care, he will not be response 
ble for the loss.* 

§445. The most important practical question, which arises 
in respect to'warchouse-iri(m, is to ascertain when their liability, 
as such, begins and ends ; or, in other words, when their duty 
of custody cotniuences and iiiiishes. It has been decided, that 
as soon as the goods arrive, and the crane of the w;irchouse 
is applied to raise them into the warehouse, the liability of the 

arehouse-man comuiences ; and it is no defence, that they 
are afterwards injured liy falling into the street from the break- 
ing of the tackle, even if the carman who brought them has 
refused Uie^oHer of slings for further security.® 

§ 446. But suppose (which is not an uncommon case), 
that a person acts both as a common carrier and as a ware- 
. house-man; it may then, under some circumstances, become a 
matter of great nicety to decide in which character he is or 
may be chargeable for a loss which occurs; for, as the re- 
sponsibilities of the two eharaeters are very flifferent, he may, . 
in the character of carrier, be liable for a loss, from which he 
would be exempt in the other. A common carrier (as we 


R. 497 ; Streeter t\ Ilorlock, 1 Biiii;. It 34 ; Drown r. Denison, 2 Wend. R. 
503; Forsythe v. Walker, 9 Darr, 148; Rush r. Miller, 13 Harbour, 488; For- 
ward V. Fittard, 1 Term R. 27 ; P||i; § 44<i ; Hyde r. Trent Navigation Com- 
pany, 5 Term R. 389. See Quiggin r. Duff, 1 Mces. & Welsh. 174 ; Powers v. 
Mitchell, 3 Hill, R. 545. 

' Platt V, Hibluird, 7 Cowen, R. 497; 'Roberts r. Turner, 12 Johns. R. 232; 
Brown v. Denison, 2 Wond. R. 593. 

* Platt V. Hibbard, 7 Cowen, R 497. Sco Pothier, Pand. Lib. 19, tit 2, 
n. 30. 

* Thomas r. Day, 4 Ksp. R. 2G2; De Mott v, Laraway, 14 Wend. R. 225; 
Randleson r. Murray, 8 Adolph. A Ellis. 109. 
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shall presently see) is liable for losses by fife not occasioned 
by inevitable casualty ; ^ whereas a Warehouse-man is not liable 
f<v any losses by fir6, unless he has been guilty of ordinary 
negligence. An example to illustrate the distinction may be 
drawn from a case, which .has actually passed into judgment. 
A common carrier from Stourpoint to Manchester, in Eng- 
land, undertook to carry goods from the former plac^e to the 
latter, and to forward them from tlience to Stockport. Upon 
arrival at Manchester, the goods were dcpositi^d in his ware- 
house, to await an opportunity of sending them on to Stock- 
port by the Stockport carrier, there being none, there at that 
time, by whom they could be sent on. B(*fore Jlic original 
carrier had an opportunity o^ forwarding tliem, they were 
destroyed by an accidental tire. And the quest ion was, whether 
he was liable for the loss or not. It was held, that he was 
not liable ; because his duty as carrier hud terminated, and his 
duty as warehouse-mau had eonmnnieed before the loss. It 
was not thought to make any dillereiiee in the case, that he 
received no distinct eonipen.satioii as warehouse-man, but that 
there was an entire conqxnisation for the whole services.® [So, 
in our own country, proprietors of a railroad who transi)ort 
goods over their road, and deposit them in their warehouse 
without charge, until the owner or eoiisignee has a reasonable 
time to take them away, hav<; been held not liable, as common 
carriers, for the loss of the^ goods from the warehouse, but as 
depositaries, liabl^ for want of ordinary can^ only.® The like 
rule has been laid down although the*, goods be destroyed by an 
’ accidental fire in the warehouse, before the owner or consignee 
has reasonable time to take them away.^] 

^ . § 447. On the other hand, if the carrier’s duty has ' not 


* Fort, § 528, 536 ; Forward v, Fittard, 1 Term R. 27 ; 1 Bell, Comm. ]). 464, 
5th edit. 

* Garside v. Trent and Mersey Navigation Company, 4 Term R. 581 ; 1 Bell, 
Comm. p. 464, 465, 5th edit. 

* Thomas v. Boston & Frovidence Rmlroad Co. 10 Metcalf, R. 472 ; Smith v. 
Nashua & Lowell Railroad, 7 Foster, 91 ; Richards v, Michigan Sdnthern Rail- 
road, 20 111. R. 404. 

* Norway Flains^ v. Boston ft Maine Railroad, 1 Gray, 268. But some 
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been completed al the time of the loss, he will be responsible 
therefor, if the loss be such as he would be responsible for as 
a mere carrier, notwithstanding he acts Wso .as a warehouse- 
man in the same transaction. Thus, if the deposit in the 
wareliousc of the carrier be at some intermediate place in the 
course of his own route ; ’ or if, after the arrival at the place 
of destination, he is still bound as a carrier to deliver the goods 
to the own<‘r, and before such delivery he has put them into 
his own warehott.<«e for safe custody, where they are consumed 
by fire ; he will, nevertlieli‘ss, be liable for the loss.® In these 
and other likb eases, .which may easily be put, his proper duty 
as carrier iipt being ended, he is still considered as acting in 
the character of carri(‘r, althongh he may make a distinct 
charge for warehouse room, and also for cartage of the goods, 
after their arrival at the place of destination, fronj the ware- 
house to the owner’s house.* And in such cases it will make 
no diirerenec whether the warehouse rent and cartage are paid 
by the carrier to a thjrd person, or arc* paid to the carrier him- 
self for his personal account and profit ; so, always, that the 
delivery of the goods to the* owner, by the usage of the place, 
is a part of the prop«*r duly of tlie carrier.'^ 

§ 448. Ilut wlic*ii the goods have arrived at the place of 
their li\c*d destiiialioii, and arc* then* dc»])ositcd in the carrier’s 
warehouse, to aw’ait the ow'ner’s c*onveniencc in sending for 
them, or for tin* purpose of bt»ing forwarded by some other 
carrier to another place; there his duty atf carrier ends on the 
arrival of the goods at his (the carrier’s) warehouse, and his 
duty as warehousc-iuaii commences.* So, if, the carrier under- 


cascs hold tho carrier liable in such cases, until the consignee has had a reason- 
able time to removo the gooils. Sec Price r. Powell, 3 Comst 322 ; Mich. 
Central llailroad Co. Wanl, *2 Mich. 538; Moses v. Boston & Maine Railroad, 
32 N. H. R. 523 ; Sco Michigan Central Railroad Co. t*. Hale, 6 Mkh. 244. 

* Forward v. Pittard, 1 Term R. 27 : Post. § 536. 

* Hyde r. Trent Navigation Co. 5 Term R. 389 ; 1 Bell, Comm. 464, 466 ; 
AVhito t*. llumphcry, 1 1 Adolph. Sc Kllis. x. s. 45. 

* Hyde V, Trent Navigation Co. 5 Term R. 389. 

* In re Webb, 8 Taunt R. 443 ; s. c. 2 J. B. Mqpre, R. 500 ; 2 Kent, Comin. 

469 ; 1 Bell, Comm. p. 464^465, 5th edit. also, Thomas v. Boston and Provhi' 
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takea to forward the goods beyond the line o\ his own carriage^ 
and, on their arrival at the termination of his own route, he 
puts them into a prbper vehicle for such farther conveyance, 
having no interest therein, or hire tlicrefor, his duty is com- 
plettdy discharged as carrier, and he is not responsible for any 
subsequent loss of the goods.^ 

§ 449. For the like reahOii, if a person is at tlie same time 
a wharfinger, a warehonsciuaii, a forwarding nierehaid, and a 
carrier, and he receives goods into his warehouse, which is on 
his own wharf, to be forwarded to another place, and tlie goods 
are lost or destroyed, without any neglect or d(*fani1 on his part, 
before they are put upon their fiirllier traiisporthlion, he will 
not be liable for such loss ; for his character and duly a.s a ware- 
house-man have not yet cea^^ed, all hough, if his character as 
carrier had cominenct‘d, he miglil lia\e been liable for llie same 
loss; as, for example, if llic good*^ h.ul been stolen by tiiicvcA, 
who broke open the warelioust', or lh(*y hail bt»en dcslroyed by 
a fire wiltully kindled by llic*in.‘^ 

§ 450. Warchou^c-incn are not yiily responsible* for losses 
which arise by thei^ negligi'iice, but aNo for losses occasioHcd 
by the innocent ini'^ta\e of themselves and of their servants, in 
making a delivery of the goods to a person not entitled to 
theiri.^ For it is a part of the‘ir duty to retain Uie goods.until 
they /are demanded by the true* eiwne'r; and if by iiiistuko they 
deliv(*r the goods to a wrong perseni, they will be responsible 
for thc^loss, as upon a wroiigfid eonv e-r'^ion.^ The iioinan law 
inculcated a like duty and responsibility, and illustrate*d it by 
the case of a garment deli\e*red to a lulle*r to dress, which he 
exchanged by mistake*, or delivered to a wrong person,** and 


• ♦ 

dence ^ilroael Co. 10 IMotcalf, R. 472; Smith v. Nashua and Lowe:ll Railroad, 
7 Fester, 91 ; Norway Plains Co. r. Boston and Maine Railroad, 1 Gray, 263. 

^ Acklsy v. Kellogg, 8 Cowen, R. 223 ; Post, § 336 to 339. 

■ Platt V. Ilibbsrd, 7 Cowen, R. 497 ; Robertb u. Turner, 12 Johns. R. 232 ; 
Boakell v. Waterhouse, 2 Stark. R. 461 ; 1 Bell, Comm. p. 434, 3th edit. ; Goold 
V. Chapin, 10 Barbour, 616. 

' Willard v. Bridge, 4 Barbour, Supremo Court (N. Y.), R. 861 Post, 
i 686, 537. 4. ^ 

* I^ubbocl^v. In|;li8, 1 Stark. B. ^04 ; Ante, § 414 ; Post, § 661, 670. 
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held him in euch i case liable for the loss. Et si poiliUM filUo 
psrmnUaverU^ et alii alierius dederil^ ex locato actione tenebitWf 
etiamsi ignarus feeerU.^ It ^as formerly held, that a ware* 
house-man, who haa received goods from a consignee to be 
kept for his use, is not bound, under all circumstances, to 
deliver them to the consignee, but may lawfully refuse to 
redeliver them, if they arc the property of another person, and 
the latter prohibits the redelivery.^ But this doctrine seems 
now to be treated as untenable ; for it is said that in general 
an agent has no right to set up an adverse title against that of 
his principal, and the bailee is bound to deliver the goods back 
to the person 1>y whom he has been intrusted with the custody 
of thein.^ [^but this is probably to be limited to an action 
brought by tlie bailor himself, in which doubtless the bailee 
cannot dispute the bailor’s title; but if the goods arc taken 
out of the possession of the bailee by legal process against the 
bailor, this is a dc^fence to the bailee in a suit for the goods by 
the bailor.^] •And, indeed, it seems now established, that, 
whichev(*r way he acts in^ such a case, cither in making or 
refusing a delivery, after notice, it is at his own peril.® 

§ 450 a. Jf by the negligence of a* warehouse-man the 
goods are injured whih* in his pos>cssion, he will be respon- 
sible therefor, notwithstanding the goods are subsequently 
wholly lost of destroyed while in his possession, without hi&, 
fault, as by a tlood, or lire, or other inevitable accident.® [So, 
if by the negligence of the st'rvant of the w'arehouse-mEn, the 
goods ore not delivered when called for by the consignee, and 
thi» goods be destroyed by an accidental fire, tho warehouse- 
man's responsible.*] 


’ Dig. Lib. 19, tit. 2, 1. L"), § 9 ; Pothior, Pand. Lib. 19,»tit 2,1i. 29. 

' Ogle V. Atkinson, 5 Taunt. K. 759. Sco also, Bates v, Stanton, \ Dner, 
79; Pitt e. Albritton, 12 Iredell, 77. 

* Gosling V. Birnie, 7 Bing. K, 239 ; Kicran r. Sandars, 6 AdolpBl k Ellis, 
513 ; IIoll v. GrUfin, 10 Bing. K. 246 ; Story on Agency, f 217 ; 2 Story on 
£q. Jurisp. § 814 to 816 ; Post, $ 582. 

* Burton r. Wilkinson, 18 Vermont, 186. 

* $ 582. 

* Powers r. Mitchell, 3 Hill (N. V.), R. 545. 

^ Stevens v. Boston and Maine Railroad, J Gray, 277. 
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i 451. (3) As to Wharfingers. Upo\i principle, their 
case is not distinguishable from that of ortier depositaries for 
hire ; and therefore 'they are responsible only for ordinary 
diligence.^ An attempt, however, has been made to extend 
their liability, and to make it coeKlensive with that of com- 
mon carriers, founded ij|ioii some gciu'ral expressions of Lord 
Mansfield and Lord Ellenborongh, which, however, upon 
close examination, will be found not to justify the coindiision. 
Lord Mansfield, in one caM‘, said : “ It is impossible to 
make a distinction between a wharflnger and a common 
carrier. Tliey both receive goods upon a contract. Every 
case against a carrier is like* the sjime case* aganist a wharf- 
inger.’’'-* Now, it is most material to consider, that the 
• sole point before. the (’ourt was, wli(*tlu*r trover would lie 
ag;iinst a earner, when the goods hiid been lost or stolen by 
his ncgligenee, and not eoinerted b) him; and at the argu- 
ment a case was cited of a whartinger, in which it was held, 
that an action on the* ease, and not trover, iindc«r such cirenm- 
staiiccs, was the proper action. In view of the argument, 
Lord Mansfield’s language was most accairate and appropriate; 
for under such circumstances, there could bi» no dUlcrcncc 
between a wharfinger and a carrier, as to the form of the 
action.^ In another ease,* which was an action against the 
defendants, who wen* wharfingers and lightcrm(*i], for not 
safely keeping a (piaiitity of goods intrusted to thain in Lon- 
don, to be shipped to the vendees of the plaintifl' at New- 
castle, it appeared that tin* goods had been aceideiitnlly de- 
stroyed by lire while on tin* dcTeiidants’ premises; and the 
question was, whether tin* defendants, whose duty it/ was to 
convey the goods from the wharf in their own lighter to the 
vessel in the river, were liable for the loss. Lord Ellen- 


^ Jtbes on Bailm. 49, 96, 97. Sec Platt r. Hibbard, 7 Cowcii, R. 497, 502, 
note (b) ; Foote Storrs, 2 Barbour, Supreme Court (N. Y.), It. S26 ; Story 
on A^ncy, § 217 ; 2 Story on £q. Juribp. § 814 to 81G. 

* Ross V. Johnson, 5 Burr. R. 2827. 

' 1 ‘Bell, Comm. p. 467, and note (6), 5th edit ; Packard v. Getman, 6 Cowen, 
#.757. 

* * Maving n. Todd, 1 Stark. R. 7a 
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borough is rcporfed to have said, that the liability of a whajr& 
iiiger, while he has possession of the goods, was similar to tfaauk 
of a carrier. Now, it does not appear at what time the goods 
were destroyed by fire ; whether when they were in the wave* 
house, or on the wharf of the defendants in their progress to 
ba put on board of the lighter. If the goods were on the 
wharf in their transit to go on board of the lighter, the remark 
of Lord Ellenborough, thongH not quite accurate in expression, 
would, in substance, have been justifiable in the particular case ; 
for the duty as lightc^r-man* would then have commenced. But 
if his lordship meant to say (aceordiiig to the dictum in Star- 
kic’s Reports), that the liability of a wharfmger and carrier was 
universally the same, he was certainly incorrect. The doctrine 
might perhaps be explicable upon another ground, that Lord 
Ellenborough treated the goods as being in the hands of the 
defendants, ns ligliter-m(*n (who are deemed common carriers), 
in transitu for carriage, and not as mere wharfingers. The 
only point worthy of consideration in the ease is. whether, as 
the defendants united both eharaelers, they were, in' point of 
fact, acting in the one character or the other at the time of the 
loss by the fire. In anoihc*r report of the same case,^ the 
action is said havt' bei'ii brought against the defendants “ as 
wbarfingcTs ; und fimt the goods were burnt while on the 
wharf, before I an opportunity of shipping them. But in this 
report no«notfiec is takc'ii of the above dictum of Lord Ellen* 
borough; which may, therefore, ju>tly raise^some doubt as to 
the accuracy of the other report. 

§ 452. Tlie case of a wh^irfinger does not, indeed, seem in 
any respect distinguishable from that of a warehouse-man 7 
*SLiid it has not, in fact, been distinguished from, it in any solemn 
adjudication.^ On the other hand, the case of a carrier has 
•always been treated as an excepted cqse, turning upon peculiar 
principles of public policy. In fact^^ the case before Lord 
Ellenborough was decided in favor of the defeudanti on 
another point, that of a special contract, excluding losses by 


» 4 Camp. R. 225. 

* Sidaways v. Todd, 2 Stark. R. 400 ; 1 Bell, Comm. p. 467, and note (6% 
Sthedit * ‘ 
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fee-; and, therefore,- it never called for any revision. . If it 
is to be understood as containing any general proposition, not 
qualified by the pafticular circumstances jq{ ihe case, it is 
opposed by other and better considered opinions.^ 

§ 453. At what time the responsibility of a wharfinger 
begins and ends, depends upon the question, when he acquises, 
and when he ceases to have, the custody of Ihc goods in that 
capacity. This is generally governed by the usages of the par- 
ticular trade or business. Where goods are in the wliarfinger’s 
possession to be sent on board of a vessel for a voyage, as 
soon as he delivers the, possession and care^of them to the 
proper officers of the vess«'l, although they are not actually 
removed, he is, by the usages of tradc‘, deemed exonerated 
from any further responsibility ; and the goods are deemed to 
be in the constructive; possession of ihc officers of the ship.'^ 
On the other hand, a me^re delivery of goods at a wharf is not 
. necessarily^a delivery of them to the wharfinger ; but there 
must be some act or assent on his part, or on that of his ser- 
vants or agents, to the custody then^of, before he will bo 
deemed to haVc assumed the character of eustodee.®, A wharf- 
inger, like other depositaries for hire, has a lien on the goods 
for his wharfage.* [And probably for his advances for freight 
on the goods.®] But in case of a sale of the thing by the 
owner, the lien attaches only to the amount of the debt existing 
at the time when he has notice of the sale, and not for any 
after-accruing debt!® 

§ 453 a. Whether the class of persons which we arc now 


' Garsido v. TrenJ Nav. Co. 4 T. R. 581 ; Hyde v. The Same, 5 T. R. 389 ; 

In re AVebb, 8 Taunt R. 443; Flatt v. Hibbard^ 7 Cowen, R. 497, 502, the 
Reporter's note; Roberts v. Turner, 12 Johns. R. 232; Brown v. Denihon,^ ' 
2 Wend. R. 598 ; Coggs v. Bernard, 2 Ld. RayiD.*909, 918 ; Siclaways v. Todd, 

2 l^tark. R. 400. 

* OSbbfui V. Downe, 5 Esp. R. 41 ; Dig. Lib. 4, tit. 9, 1. 3. 

■ Bockman v. Levi, 3 Camp. R. 414 ; Gibson v, Inglii, 4 Camp. R. 72 ; Padc- 
ard V. Getman, 6 Cowen, R. ^7. 

* Johnson v. The Schooner Macdonough, Gilpin's R. 101 ; Ex part§ Lewis, 

2 Gall. 483. 

Ip* Sage V. Gittner, 11 Barbour, 120. 

* Barry v. Longmore, 4 Petr. & Dav. 944. 
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considering, that il, hirers of custody, have a lien on the thiM 
for their hire, labor, and services, is a matter upon which tiro 
authorities do not itcem agreed, or at least do not present rules 
to guide us. Upon general principles, it would seem that they 
ought, to have a specific lion on the thing for such hire, labor, 
and services, like artistyis. 'I'hc question, whether they have a 
general lien for a balance of account, is quite a different ques- 
tion, and dei)onds upon diflcrciit principles. In respect to a 
specific lien, it has been laid down as a general rule, that, 
where a bailee spends labor and skill in the improvement of 
the clMiticI bailed, he has a lien on it.^ But it has been added, 
that his lien is confined to castss where additional value has 
been conferred by him on the chfittel, cither directly, ])y the 
exercise* of jiersonal labor and skill, or indirectly, by the inter- 
vention of any instrument over which he has a control.^ Upon 
this latter ground, it lias been held in hiiigland, that an agistor 
of cattle has no lien on the cattle* for tin* pasturag<4 consumed. 
This doctrine has not as yet been recognized in America;® and 
certainly it is not without its dilliculties. It may be admitted 
to be regularly correct in its application to livery-stabh* keepers, 
because there would seem to be an im))licd contract to d(*liver 
the animal at the mere pleasure of the owner. [And such is 
the cstablisiu*d rule in America.'*] But the case is not so clear 
as to an agistor of cattle, who>e principal remedy would seem 
to be, in relation to m<*re strangcr>, such as drovers, like that of 
an innkeeper. Be this as it may, it has beep recently held in 
America, that warehouse-men have a specific lien, although 
they .certainly cannot be said by their care and skill to have im- 
proved the thing bailed.® The same would seem to belong to a 
wharfinger.® 


^ Bovan v. Waters, 1 Mood. & Malk. 235 ; s. c. 3 C. & F. 520 ; Forth v. 
Simpson, 13 Ad. & £11. n. s. 680 . 

* Si*arfe t*. Moi^an, 4 Mecs. 6c Welsh. 270 : Jackson v. Cummins, 5 Mees. & 
Webb. 342. 

* But sec Grinncll t*. Cook, 3 Hill (N. Y.), it 485. 

* Miller v. Marston, 35 Blaine, 154. 

* Steinmau v. Wilkins, 7 Watts 6c 8crg. R. 466. 

* IbicL; Bex v. Humphery, 1 McLel. 6c Younge, 104, 195. 
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§ 454. In respect to depositaries for hirfi, there seem to be 
some discrepancies in the authorities, -whether the oms prth 
bandi of negligence dies on the plaintiil', oi^ of exculpation on 
the defendant, in a suit brought for the loss. In England the 
former rule ^ maintained.^ In Aineriea, an inclination of 
opinion has sometimes been expressed oilier way; yet per- 
haps the weight of authority coincides with the English rule.* 
In case of the loss of goods by the theft or embez/lenient of 
the storekeeper or servants of a warehouse-man, it has been 
expressly deeich'd, that the burden of pro(|^ to establish negli-’ 


* FhiiKnno r. Siiinll, 1 Ksp. U. .‘11(5; Hnrris Pnrkwooil, .1 Tnuiif. H. 267; 

Marsh r. Horne, r> JJarii. C'ivsh. .*127 ; Ante. § 27S, 110, 45-1, 520. 

Hut M*<* Ma(‘kenzle r. ('o\, I) C*!n*. I*. 6.*J2, contnt. 

* IMatt t\ iJibbanl, 7 roweii, IJ. I'»7, ooi). See also, Heardsleu f». Kiehanl- 

son, 11 Wvml. U. 2.>; Srhinidl r. Uluod. 0 Weiul. K. *J0.S; Ante, § 410; 'Jouip- 
kins? r. Saltiiiarsli, 11 Ser^. \ Kawle, 27.'); Ante, § 21.‘t, 27H, IViM, g 526; 
Heekiiiati r. Shouso, 5 Itawle, 170; ('l.iik«r. Speiieo, 10 Watts K. In 

this last ea^-o, UogerH,J..in deli\ering the opinion of the Court, said : “ In Platt 
V. llihhard, 7 Coweii, It. 50l, it is rulrd, that w1ien> prr)perty intrusti'd to a 
waruhousc-mftn, wharlinger, or sluriiig or forwarding uierdiunt, in the ordinary 
course of busiiie.s.s, is lost, injured, or de*itro}ed, the weight of profit* is with the 
bailee, to show a want of fault or iiegligenee on his part, or in other word.s, to 
show the injury did not hajipen in eoiihetpu-nee of his negleet to use. all that 
cans and diligence, on his part, that a jirndent and careful man would c*xcrcise 
in relation to his own property. It is to be regretted, that this is not tbo rule, 
but it sce.nis to be conirary to the eiirreiit ul' authority, as h;ui been dearly 
shown by the cases cited at the bar. 'I'lic riih* i^, that, wlien a loss has boon 
proved, or when gofids are injured, the law will not iiiteiifl iiegligenee. The 
bailee is presumed to have actcfl aceonliiig to his trust, until the contrary is 
shown. But to throw the proofs of nogligciice on tlic bailors, it is ntMinmiry to 
show, by clear and s.stjsfuctory profif, that the grKids were lost, tind the manner 
they were lost. All the bailor has to do, in the first instance, is to prove the 
contract and title delivery of the goods, and this throws the burden of proof 
that they were lost, and the manner they were lost, on the bailee, of which wo 
have a right to require very, plain proofs.*' It seems, that in cases of this sort 
the bailor, although the plaintiff, is a competent witness to prove the contents 
of the package lost. Ibid. ISec also, Oppcnhciincr v. Kdncy, 6 Humphreys, 
B. 885. [But the case of Tlatt ti. Milliard, referred to above, has been ovec- 
ruled in New York. Foote r.^torrs, 3 Barbour, Supreme Ct R. 826. In a> 
later case it was said that the bailee must give some account of the property, 
before he could call upon the plaintiff to prove negligence. Bush v. ^Uer, 13 
Barbour, 482. See 11 Cush. 70.] • 
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gence lies upon tlie owner of goods.^ We have already, seen, 
that the Roman law is supposed in all cases of theft to throw 
the burden of« proof on the bailee to rc|jel the presumption of 
negligence.^ By the Frenaii law, where a loss or injury hap^ 
pens to the thing deposited for hire, the burden of proof is in 
like manner thro\Vn oi^ the hirer to repel the presumption.^ 

§ 4G5. (4) Factors a^i5 other Bailiffs to* manage for 
hire. These: agents are generally held liable only for a reason- 
able exercise ()f skill, and for ordinary care and diligence in 
their vocation.'^ '^ey are, consequently, not liable for any 
loss by theft, robbery, fire, or other accident, unless it is con- 
* nected with their own negHgeiiee.® Factors have, generally, a 
right to sell goods ; but they have no right to pawn them.® 
They, are at liberty to act aceording to the general usages of 
trade, and to give eredit on sales, wherever that is cujjtomary.^ 
They arc bound, however, in all eases,, to follow the lawful in- 
structions of tlieir principals.^ If they act with reasonable dili- 
gence and good faith, tln'y^are protected. In cases of unfore- 
seen emergency and nec*essity, th(*y may even act contrary to 
the general tenor of the instructions of their principal, if those 
instructions are manifestly applicable to ordinary eircumstances 
only.® But good faith alone is-not suliieieiit. There must be 
reasonable skill, and a earefiil obedienet* to orders on their part. 
If there i.s any loss occasioned by their nc*gligenee, or mistake, 
or inadvertence, which might fairly have been guarded against 
by ‘ordinary diligence, they will be held responsible therefor; 
and a fortiori tliey -will be held responsible where they are 


i. * Schmidt r. Blood, 9 Wonil. K. 208. 

* Ante, $ 38, 39, 334,. note (2), § 410, note, § 444 ; Jones on Bailm. 15, 16. 
See Dig^ Lib. 19, tit. 2. 1. 9, § 4 ; Pothier, Panel. Lib. 19, tit. 2, n. 28: 

• * Potbicr, Contrat do Louage, n. 191, 199, 200 ; Ante, § 334, note (2), § 411. 

* * Jonos on Bailm. 98 ; Story on Agency, § 182«to 186. 

* Jones on Bailm. 98 ; Vere r. Smith, 1 Vent 121 ; Coggs v. Bernard, RLd 

Baym. 909; 918. ^ 

. * Ante, § 305, 306 ; Story on Agency, § 78, 118*225. 

* Story on Agency, § 60, 110, 209 ; Id. 19lC 

* Streeter v. Horlock, l.Biug.'R 34 ; Story on Agent^, § 192; 193, 1981 

* Stoqr on Agency, % 85, 118, 141, 193. 
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guilty , 6f any misfeafianco.^ vThe rights*, duties, and respohsi- 
'bUities of factons, however, more properly belong to a . Trea- 
tise on Agency ; and therefore it is suflicif nt tb make these 
brief remarks in this plaee.^ 

§456. Although factors and ot|i‘er depositaries for 'hire are 
thus bound to ordinary diligence, they are not under any obli- 
gation to suggest to their principals -^visc precautions against 
inevitable accident.^ They are, tlierefore, not bound to advise 
insurance against fire; much 1 cm?s an' they bound to proeurc 
insurance upon the thing bailed, without some authoriiy, ex- 
press or implied, from their employer.^ It is (piite a different 
question, whether they may nf>t insure the thing bailed, not 
only On their own aeeouiit, but also for tla* beiudii of their bail- 
ors. It has been h(?ld, tliut factors may procure insurance, not 
only for the , benefit of themselves, Init also of their principals, 
even when they an; not obligiul to do so/* Hut whether naked 
consignees of goods, or mcTe. depositaries for hire, may so do, is 
a question which seems not as yet to havci been directly adjudi- 
cated/ 


ART. IV. niRB OF CARRIAUE OF GOODS. 

§ 457. The next class of bailments for hire,^whieh is enti- 
tled to attention, is that of the. Localio mcrcium vehendarum^ 
or the earriagi^ of jjoods for liin;. Tn respect to contracts of 
this sort •entered* into by private persons, who do not exercise 
■the business of cornmoii carriers, IhiTe does not sc‘em to be any 
material distinction, varying the rights, obligations, and duties 


^ Uhner^v. Ulmer, 2 Nott & McCord, 48D ; Story on Agency, § 182, 183, 184, 
185, 188. 

* .See Livermore on Agency, and Palcy on Agency ; Com. Dig. Merckani^ » 
B.; Bac. Abr. Menchant and Merchandise; Story on Agency, passim, and es- ' 
peci^ly § 83, 110 to 113. 

’ Ante, §. 188 ; Jones on Bailm. ICfl, 102. 

* Jones on Bailm. 102. 

* Story on Agency, § 111 ; Deforest v. Fulton Insurance Company,^! ,Hall, 
84, 106, 107, 134, 185 ; Lucena v. Craufurd, 1 Taunt 325. 

* •Ibidi 
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pVivate person is boand to ordinary diligence,* apd to a reason* 
able exercise Ibf skill; and^f course he is not responsible 
any losses, not ocdasioned by the ordinary negligence of hin^ 
self or of his servants.* He will not, therefore, be liable fot 
any loss by thieves,* or for any taking from him or* them by 
force, or where the ^wner accompanies the goods to take care 
of them, and is himsc*lf piilty of Aegligence.* This is the g^n* 
eral rule ; and it of course applies to all cases where he has 
not assumed the character of a coinnion carrier, unless, indeed, 
ho has expressly, by the terras of his contract, taken upon him- 
self any such risk.* 'JMms, a private person, who has under- 
taken the carriage of goods for hire, and warranted that they 
shall go safe, will be tu^ld* liabh* upon his undertaking for any 
loss within the scope of his contract, although not as a com- 
mon carrier.® But even an exjiress undertaking^ by a private 
person to carry goods safedy and securely, is but an undertak- 
ing to carry them sahdy and securely, free from any negligence 
of himself or his servants; and it docs not insure the safety of 
the goods against losses by thieves, or any taking by force.? 


' Post, § 4S5, 496. Soc Gordon v, IIut<’hin<!on, 1 Watts Sc Serg. 285. 

* Coggs v. Bernnni, 2 Ld. Uaym. 90i), oi7, 918 ; Hodgson v. FuUarton, 4* 
Taunt. R 787 ; llatchvrcll r. Ccxike, 6 Taunt. 11. 577 ; 2 ^larsh. R 29.*) ; Jones 
on Bailm. 103, 106, 121; 1 Bell, Comm. p. 461, 4671, 467, 5th edit.; 1 Bell, 
Comm. § 896 to 404, 4tli edit.; 2 Kent, Comm. Lect 40, p. 597, 598, 4iK edit.; 
^Satterlee v. Groat, 1 Wend. R 272; Beckman v. Shouse, 5 Bawlc, R 179; 
Hollister v. Nuwlcn, 19 Wend. R 231, 239. 

* Pay V. Steamer New World, 1 Califor. 348. 

^ * Blind r. Dale, K Carr. & Payne, 207, 209 , 211 ; s. G. 2 Mood. Sc RohR. 
SO; Post, § 533; White v. Winnisinunct Co. 7 Cush. 159. 

* Ibid. ^ 

* Fish tf. Chapman, 2 Kelly, 319 ; Robinson r. Dunmore, 2 Boa. Sc Pull. 417 ; 

. Blind r. Bale, 8 Carr. 3c Payne, 207, 209, 211 ; b. c. 2 Mood. Sc Rob. 80; Jones 

on Bailm. 98; Ante, § 33, 84, 35, 68 to 72, 444 to 450 ; Post, § 495, 496. 

, * Brind V. Dale, 8 Carr. & Pa^ne, 207, 209, 211 ; s. c. 3«Mood. Sc Bob^SO; 
.Robinson o. Dunmore, 2 Bos. 3c Pull. 417; Jones on Bailm. 97, 9& But see 1' 
Belli Comm. p. 463, 464, 5th edit. ; 1 Bell, Comm. |^387, 4tli edit In cases ol^ 
the caniage ^ goods fyr hire, by persons who arc not common carriers, the onnir 
pnbandi is on the plaintiff to show that the loss has been by the negHgenoe Si 
tiMi carrier or his servants, as it is in'other cases of ordinary hire. Id. 9™^ ' 
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§45& III respect to carriers for hire' g€nerallyi i|r woulc 
not seeiff that they were ori^nally hj the Boman law 'pul 
under anypeciiliar obligatioiisi whMrdid iipt belong tootiiei 
b^ees for hirc.^ A special Edict, however, was passed b] 
the Prietor, by which shipmasters, iinikeepen}, mid stabfe' 
keepers were pat under a peculiar responsibility, and. made 
liable for all losses not arising from iiievital^le casualty, or over 
whelming force.'-* Ait Prcclor; Nauitr, caiipones^ stabularii 
qmd cujusque salvum fore rcccperinty nisi reifitnentj in cos ju 
dictum dabo? Upon which T^ipiati remarks: Maxima utilitai^ 
est hujus Edicti ;*quia neccsse rst pivnmque* comm fidem sequin 
el res enstodue corum commjflvn^ At hoc edivto omni modoy 
qui recepit tcnctur^ eliamsi sine rulpd ejus res pcrtli^ vel datp^ 
num datum esU ^dsi si quid damtui fafafi cnu/iup^iL hide Labco 
scribit; Si quid mufruffioj auf per vim piratarum jicrierilf nan 
esse uiiquum^ ezeeptionem ei VariJ' 'Hit* inodcTii natioiiH of Con- 
tinental Europe* seem to have iiu'orponited the same general 
obligations into tlieir jurispm<leiH*e, with e\e(*pUons of a like 
nature.^ The Homan Edict, it will lx* at once perceived, did 
not extend in tenns to carriers on land. But in most, if not in 


Dale, S Carr. & Payne, J12; Anto, § -1 10, 151. The dcK’trinc in tlio text ap- 
plies solely to persons who arc private carriers (nst being comftion carrion), 
for hire. If .they are ‘gratuitous carriers, they an* not liable, except for their 
own fraud or gross ncgligoncc, like all otlic*r graluituus loandataries. Jones on 
fiailm. 62, 63; Beauchamp tvPowley, I Mond. Sc Kob. 88. 

^ 1 Domat, B. 1, tit. 4, § K, ail. 5 ; l^Bcll, Comm. p.^lUS, 464,465, 5th edit ; 

1 Bell, Comm. § 89C to 403, Ith edit. * 

* 1 fieWf Comm. p.'4G5, lOG, 5th edit.; 1 Bell, Comm. § 398, 402, 403, 4th 
edit; Fothier, Pand. Lib. 4, tit 9, n. 1, 7; Krsk. Inst B. 3, tit 1, § 28; Dig. 
Xib. 4, tit 9, 1. 1, h ; 1 DOknat, B. 1, tit. 16, § 1, art 4 ; Id. § 2, art. 1 to 4. 

* Dig. Lib. 4, tit 9, 1. 1 ; Pothicr, Pand. Lib. 4, tit 9, n. 1. 

* Dig. Lib. 4, tit 9, L 1,*§ 1 ; Pothicr, Pand. Lib. 4, tit 9, n. 1. 

* Dig. fib. 4, tit 9, 1. 8, $ 1 ; Pothier, Pand. Lib. 4, tit 9, n. 7, 8; Jones^on * 
Pailin. 96« 

' Pardesius, Droit Comm. Part 2, art 516, 542, 546,1»5S; Code Civil of 
France, art 1732 to 1786 ; 1 Domat, B. 1, tit 16, § 1, 2 ; Merlin, ]^pert art 
VuUurier; Eisk. Inst B. 3, tit 1, § 28, tit 3, § 15, 16 ; Moreau & Catl^Vi 
Paitidas, Part 5, tit 8, L 26 ; Code of Xouisiana of 1825, art 29|p, 2989^1^ 
;|722, 2725. 
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•it&i mod^n coontties, the role which it prescriBei^ i^uiHbeen 
practically expounded so as to include themA * 

§ 459. The coix^on lawi^ however, has extended 'the Habil|by 
of all carriers, who are common carriers for hire, .beyond tmt 
which is supposed to exist in the Roman law. The RomAi 
law, as has been already suggested (and as we shall hereafter 
more fully see), did not make the carrier liable for losses ocoa- 
sioned by irresistible force, vis major^ or by inevitable accident. 
And it accounted robbery among the cases of irresistible force, 
or fatal damage. But the common law allows no excuse in 
cases of robbery, unless the robbery be by 'public enemies.^ 
As this subject is of grc*a1 importance and interest, it will be 
extensively c'xamiiicd under the succeeding heads of inquiry. 


ART. v. nXCEPTED CASES. 

§ 460. Wc come, then, in tlie*ne\t place, to the considera- 
tion of those cases of liin* wliich constitute EXGi?PTioxs from 
the general rale, us to tlu‘ lights, Hh* duties, and the responsi- 
bilitieH of the parties, in bailineiits of Ihft nature. These are 
the cases«of. Vostmamehs, Innkekperh, and Common Carriers. 
Each of these exec^prion^t stands upon tlic ground of some 
peculiar public polic)^ and fhciefore requires a separate exam- 
ination. 


. ART. VI. PqSTMASTERS. 

J 461. And fir^t to Postmasters. .When the mail 
was carried for hire by t)ri\ate per&ons, from town to town, 
on their own account, tlioir ease was> not, at the'eommon law, 
different, in point of right and rchponsibility, from that of 
other common carriers; for. there does not seem any sound 
disrtinction between the carriage of letters and the carriage of 


* Enk. Inst. B. S, tit I, § S8, and note; 1 Domat, B. 1, tiii 16, $ 1 ; Id. f 
pertotiim; kBell, Comm. p. 467,5th edit; 1 Bell, Comm. §898, 699, 406,408, 
.4th edit; rat, §488. . * 
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Wpackagea.^ In tbe reign o^ Charles the 8eo« 
ond,* iri*^ pursuance of the policy of the governml^nt during 
the time of the Commonwealth^ a.geiieml jpostHofficc was es* 
lablished under the authority of Parliament, and a postmaster- 
general and suboidinatc post-ofReers and {mstinastcrs were 
created, with appropriate* salaries jiiid coinpensatioii ; and by 
these and by later acts, the carrying of letters by private per- 
sons has been prohibited.^ . ^ 

^ 462. In the year 1699, an ^action was brought against 
the post master-general for tlie loss of a letter, containing ex--' 
chequer bills, by the iic*f^igcncc of his servants and deputies ; 
and three Judges, against the opinion of Lord flolt, then lield, 
that tlie plaiiitiif was not eiititled#to r<*eo\er.^ Hie ground of 
the opinion of the ihn^e .liidgc-s appears to ha\e b(*eii, that 
the post-niliee establishment is a l>raii( )i of tin* piiblie^ police, 
created liy statui<‘ for purpose-, of re\eiiiie, as well as for pub- 
lic eouveiiioiiee ; and that the go\eriiiiieni lia\e the inanago- 
ment and control of tht- whole eoneerii. It is, in short, a 
gOTeriimont iifstruinent, established lor its own great purposes. 
The postnitisters eiii<-r into no contraet with iiidividiials, and 
receive no hire, lik<* eoiuinoii earlier^, in proportion to the risk 
and value of the letters under tRt*ir eliargi-, but only a general 
compensation from the go\eriini«nit ifsf*lf/* Tlie same (pieHtiou 
was agsiin still •more elaborate*!^ disciisiic'd in another ease in 
the time of Lord Mansfh'ld, brought against the postmaster- 
general, to recover^! he amount of a baniv-iiotf*, stolen out of a 
letter by one of the sorter-, of letti-r-^, wdieii the* Court adhered 
to the doctrine of the three- Judges against the opinion of Lord 
Holt.® Upon that oceaskui. Lord .Mansfield said: “ 1'hc 
ground of liord Holt’s opinion in that ease is founded upon 


> Jones on Bailm. 109, 110; AVliitficM r. Despcncer, Cowp. It 754, 766; 
Lane n. Cotton, 1 Ld. Ra^m. 646. 

■ Stat 12 Charles 2, eh. 85. 

* Jones on Bailm. 109; 1 Bell, Comm. p. 468, 5th edit.; 1 Bell, Comm. 
§400, 401, 4th edit* 

* Lane v. Cotton, 1 Ld. Baym. 646 ; s. c. 12 Mofl. R. 482. 

* 2 Kent, Comm. Lect 40, p. 610, 611, 4th edit.; 1 Black. Comm. 824 

* Whitfield V. Deiqicncer, Cowp^B. 754* 
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comparing the situation of the postmaster to that of a. coiui^ipu . 
carrier, or *the master of a ship taking goods on bosM ibir. 
freight. Now, with all deference to so great an opinion, the 
comparison between a. postmaster and a carrier, or the master*, 
of a ship, seems to me to hold in no particular whatever.^ The 
postmaster has no hire, enters into no contract,, carries on no 
merchandise or commerce. But the post-office is a branch of 
revenue and a branch of police, created, by act of Parliament. 
As a branch of revenue, there* are great receipts ; but there Is 
•likewise a great surplus of heiielit and advantage to the public 
arising from the fund." As a branch o? police, it puts the whole 
correspondence of th<^ country (for the exceptions arc very tri- 
fling), under *governin(Mit, and intrusts the managemciit and 
direction of it to the crown^and the offic(;rs appointed by the 
crown. , There is no analogy, tlu^refore, between the case of the 
postmaster and a comiuou carrier.”^ In truth, in England 
and ill America the i)ostmastcrs are mere publiciofficcrs, ap- 
pointed by, and responsibhj to, the government; and the con- 
tracts made by tluuri officially are public contrhets, and not 
. privdtc contracts, and arc* binding on the governmeAt, and not 
on themselves personally.'** 

[§463tf. The same rule afiplies to mail contractors; they 
are not liable for money lost through the carelessness of their 
agents who carry the mail.**] 


» Ibid. . . 

•. Dunlap r. .Munroc, 7 Cramdi, U. 242 ; 2 Kent, Conun. Lcct 40, p, 610, 4th 
edit.; Story on Agciioy, §*302 tu 307. 

'* [Con well r. Voorhees, 13 Ohio. 523; lAtehins r. Brackett, 2 Foster, 252. 
In this ciisc Ferlcy, J., Kiiil: — **Tbc general ^uesition then arises, whether 
contractors for the transportation of the public mails are liable in assumpsit for 
the neglect of mall carriers, employed by them on their routes, to carry and 
deliver way-letters, according to their duty and tlio regulations of the post*' 
olheo. • 

> ^‘Tho leading case on this subject is Lane r. Cotton et af. decided in 1701, ' 
and reported 1 Ld. Raymond, 646; 12 Modern, 472, and 1 Salkeld, 17.* That 
action was case against the defendants as postmaster-general of England, for - 
negligence in the execution of their oOicc, by wluch a letter containing ^vera, 
excheguer bilS of the plaintiff, being delivered into the office at London, to b^. 
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^^8. But sithongh the po8tmaster>gcn^ral is not liable 
at a common carrier, or .for any negligence pr delinquency of 


sent by ^ost to Worccstor, wai opened in the office, and the exchequer bills 
inclosed taken away. « 

It appeared, m a special verdict, tliat a letter of the plnintifT's containing 
eight exchequer \A\\% was deposited in the post-uflirc in Lomlon, whidi was in 
charge of the defendants* deputy, and die letter opened in the office, by some 
person unknown, and the bills taken a%ra>. 

“It was held by three fTu«l<;cs, an chiborate dissentiiig opinion 

Lord Holt, that the defendant*! weio not liable for the defaults of the other 
officers and agqpts of the post-pflb e, on the "lonnd that tho ]K)sl-offi( e was an 
Institution of the (fovcrnineiit. estahli^^hed and i emulated byl^w; t]|at all tho 
officers and agents of the pog^-otlifc, i%t u^otlueiM and agents of the (lovefu* 
ment, and jiot the agenis and •'Civ ints ot (he ])OKtniasler; that* no coiitiaet was 
made b) tho |K)stiiiaster, or aii} otlie<*r or agent otjlu* |if>sf-cil)i( o, with those 
who use tho public accouimodati on oi the otlue, that oath offiior and agent 
was liable in a pniper toiiii o( a< tioii to an} indiMdual who had stitrenMl Iiy his 
neglect of duty ; but tluii no oiNt i r oi agi nt w is liabli* for lire default of 
another. It is rclaU*d b} Loid Canqibill, in lus Lr\esof4hi‘ Chief Justices, 
Vol. 2, page 141, as a leniarkable instame of the overwhelming woifijht of 
Lord Holt's opinion, even when in the wiong, that in this com* of Laho v» 
Cotton ct al. the defendants, iiotwithst.imling the jiidgiuenl of tho Court in 
their favor, w^ro so alanned by tin* threat of a will of crrui that they paid tho 
whole demand. 

“ The same point was ineidi'iitally diM <1 in Itowiiing r. Coodeliild, 2 W. 
Blackstone, 000, but dgis not appear to hav* been tlrawii direr tly in (]ueHlion 
again, until the ease of Whitriehl i Loirl la Despmter, Cowper, 751, deeded 
in 1778, in which the rlgc trine ofVani i Cotton d al, yards r'onfirm(‘d, and the 
point ap])cars never tb have Imm'ii rpiestionrd sinri* in Knglanrl. 

“The doctrine of these KrigliJi ca*-is Jias breii urogni/ed in this country, 
and applied to the post-effiie cstablidmient of tin* United States. Dunlap v, 
Munroe, 7 Cranch, 242; Schio}cr i. L}mh, 8 Watts, 453; Conwcll v, Voor* 
bees, 13 Ohio Rep. ^2.3. 

** In Conwcll o. Voorhees, it was dccirled that a mail contractor is not liable 
to the owner of a letter eontaining moni}, tiansniitted by mail, and lost by the 
carelessness of tho eontraetor’s agent in rarrving the mail. 

“That action was case, and* the derlaration alleged that the plaintiff put in 
the postoffice, at Liberty, a letter containing four iniiidred dollars, directed to 
eSneinnati ; that the letter came to the |>o^scssioii of the defendants as nuil ^ 
carriers, and was lost by their negligence. 

The letter was lost from the mail carried by a coachman employed by the 
defendants. Tho Court say, ‘ A mril carrier has no contract with those who 
transnut articles by the public mail ; he refoives no fee or reward from theoL 
4BBs ccmtract b with the gofemmenbof the United States^ for the pcrfoiinaiice 
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the deputy postnfastcrs, or clerks, or other servants in offioe 
under him, it does not follow, that these deputies and slrv&ts 
are not liable for, losses occasioned by their own negligence* 
and delinquency. On the contrary, it is clear, that they are 
personally liable for all losses and injuries occasioned By their 
own respective defaults in olFuje.^ Whether a deputy post* 
master is liable for tlie neghu'i of*thi! clerks and servants in 
oflice under him, has be(‘n sc*veral times mooted in the Ameri- 
* can courts,'^ [In on<‘ case a deputy postmaster who employed 
•'•can assistant without having him sworn to the faithful discharge 
of his duties, as re<piir(*d by law, was held liable for such 
assistant's iic^gligenei* in n^fitsing to deliver a Icttft.*'^] In one 


of ftpN in tlic cxoru(k>n of a public function ; be is reniuuorated hy the govern- 
ment. So tar then the traiisiuissuMi of the mail is^'oncerned, a mail carrier 
ifl a public ag<*nt, and jts Mich only responsible, llt'iicc, tbc defendants, being 
public agents, are not rchpotisible for the sicgligciu'c or misfeasance of the 
drivern.’ • 

** Wc arc not ablp to distins»uisli (\^nwi‘!l i\ Voorhees from this casi*. Smith 
could not lawfully <*arry the letter, c\<ci»t a-^ a wji}-leltcr in tlu* mail, and as 
the agent of tho posl-oflloc. It can make lui tliircrcnci* whether he earned the 
letter in the mail-bag, or, as a waj -letter, in his ]»oeket. In both cases the 

* mail carrier acts as a iniblic agent, in the discharge of a public duty, and not 
as the mere servant of the contractor, win* employ^ him. lie takes aft oath for 
the faithful discharge of his duty, and is Mihjoi t Iia law, to v<arious penalties for 

* violation of it. Act of Congress, March 3, IS >.") ; United States Statutes, 103, 

101, 10«, and 107. • * * 

“ Wo arc therefore of opinion, tli.it tho defendants Ctannot be charged in this 
action, bee.ansc tlu'i are not liable for the deranU>« of Smith, their ^ubordinatc 
public agent in tho post-otlice. Smith would himself he liable, if the plaintiff 
had suffered from hi** ncgliironce in the discharge of hU duty, as carrier of the 
moil; but not in this form of action, as no contract U implied on tho part of the 
post-offtce department, or nii\ of iU otlicers or ngent'«, with individuals who 
send letters or luonoy thnnigh the otlice. "riioro must be judgment for the 
defendants.’*] i 

' downing r. (loodehihl, 3 Wilson, H. 1 13 ; Whitfield r. Despeoeor, Cowp. 
R. 734 ; 3 Kent, Comm. Loot. 4tk p. <i1 o, ill 1, 4th edit. ; Stock i\ liarris, 5 Burr. 

* R.270!>; I Bell, Comm. p. 4«’i8. 3th edit.; Christy ?•. Smith, 23 Verm. 663; 
Maxwell I*. M’llvoy, 2 Bibb, 211 ; Bolan r. Williamson, 2 Bay, 551. 

* 1 Bell, Comm. p. 46H, 168, 3t1i edit. : 1 bell, Comm. § 400, 101, 4th edit ; 
Dunlap r. Munroc, 7 Craneh, K. 212, 260; 2 Kent, Comm. Lect 40, p. 619, 
611, 4th edit. 

* Bishop t\ Williamson, 2 Fairf. 405. 
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case it was held, that, if it is iiitciidod in any action to charge* 
any pifttmaster for the default of his* clerk or M'rvaiit, the dec- 
laration hhould state* the case accortling to 4 he fact ; and that, 
upon a general charge* of'nogligenct* of the* postmaster him- 
self, it is not competent to give evi«leii(M‘ of the iicgligimce of 
his clerk or serNant.' If an action should be pro|]|f*rly framed 
for the purpose of charging the d(*pu1y ))ostmastt*r with the 
default of the dorks or scr\ant*^ in oH*u*e under him, it seems 
that his liability in siK'h an a(*tioii will d(*pend upon tin* cpies- 
tion, W’helher he has in (Jict been guilty of any iit'gligeiiee, IrT 
not properly superinlending them in the di^eharge of their 
duties ill his ofiice.- For it has Immsi held, that a deputy post- 
ina-'ter is responsible #iil\ for ilie negliM*! of ordinary diligc'iiee 
in the dnti«*'i of lii'^ olllce, wliieli (oii^i^ts in tiu* want of projRT 
attention lo his duties in per^m, or 1»\ liis assis|;^|lt^J if he has 
any, or in the want of that eare wiiieh a man of (ommon prn- 
deiiee w'ould take* of Ins own all.iiiN,' Hr is not, therefore, 
responsible for any lo'^'^es oi'Ca^ioiied by tin* negligeiiei*, or 
delincpieneies, or embezylements of bis oilieial assistants, if he 
.exercises a due* and reasonablr ‘^upiMintendene«*.o\er thc*ir olFi- 
cial coiidnct, and he has no nsisou to sii.«pcsd 1hf*m guilty of. 
any negligeiiee or maleoiuhu't.* In short, sucdi assistants are 
not treated as strictly his |)ii\ati‘ HTNants; but, in some sort, as 
public oiFiccrs, altliongh ap|)oint<*d by liim'^* 


ART. VII. ixxKi:i:i»i:U'«. 

§464. ( 2 ) As to lNNKrEJ»Li>; that is to say, the keepers of 
common inns for the aecommodation of travelliTs in genera!.® 


‘ Dunlap V, Munroc, 7 (Vamli, R. 212, 2<e); s. r. 2 lVloi>, Coml. Ik 484. 
This position sooms irrcconcilabV with tlu* jrcni’ral doctrine in Rriiokcr v. Fro- 
mont, 6 Term U. 659. See Campbell t riiclp*', 17 MaN«. R. 2M. 

* pbnlap V. Munroo, 7 Craiioh, R. 212, 269; 2 Kent, 'Comm. Lcct 40, p. 
610, 611, 4tli edit 

* Sebroyer v. Lynch, 8 Watts, 453; Wiggins r. Hathaway, 6 Barbour, 632. 

♦ Ibid. 

» Ibid. 

• Post, j 475. 
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Tlic Houndness of the public policy of subjecting particular 
classes of persons to extraordinary responsibility, in cases where 
an extraordinary ^*oniidenee is necessarily reposed in them, and 
then* is an extraordinary temptation to fraud, or danger of 
plunder, can hardly admit of cpiestion ; and a rule to this effect 
has aceorc[ingly been recognized in the jurisprudence of many 
countries.^ Hence arose tin* Prsetor^s Edict in the Roman law, 
aln*ady allud(*d to, which declared that, if shipmasters, Inn- 
keepers, and stnblc-k(*epcrs did not rc*storc what they had 
rfcceived to keep safe, he* would give judgment against tliem. 
NatitfPj erntponesj stalmhtrii^ quod ntjusqtte salvitn^ore receperint^ 
nisi h‘siiluentj in ros judiviinn dabo? The reason assigned by 
Vlpiaii for this Edict is, tliat it is ne(*cssiry to place conlidence 
ih such p(‘rsoh<, and to coininit the custody of things to them; 
that no person ought to complain of the severity of the rule ; 
for it is in his own choice to receive the goods of other persons 
or not; and unless the rule was thus established, an opportu- 
nity W(Uild be allbrded to tlieiu to coinhine with thieves ugiiinst 
those who .triisied them; whereas thej^ now have an iiiducc- 
inent to abstsiin from such eombinara>n>.''' Nc quisquani jpdeij 
f^ravilcr hoe ad versus tos eonsfituium ; nam est in ipsonm arb> 
trio^ ne quern reeipiiud ; ef nisi hoe tsset slat ulum^ materia daretur 
ci4m furibus adetrsus etts, quos reeipiunt^ eoeundi ; cum ne nunc 
quidem abstineunt Jiujusmodi fraudibus,^ (laius has observed, 
that, althoi^h nt*ither shipmasters, nor innkeepers, nor stable- 
keepers receive a eompeu>aHon for men.^ cjistody; but ship- 
masters for the carriagt* of goods, and innkeepers for the 
aeeommodation and entertainment of their guests, and sta- 
ble-keepers for the stable room and keeping of cattle; yet 
they are bound for eu^'tody of the thing, in like manner as a 
fuller and a mender of clothes tire bound for custody of the 


• - • 

^ 1 Dell, Comm. \\ 4G.1 to 176, .>tli edit.; 1 Bell, Comm. § 395 to 406, 4th 
edit. ; 2 Kent, Conim. Lcct. -to, p. 597 to 611, 4tli edit. • 

* Ante, § 457 ; Dig. Lib. 5, tit. 9, 1. 1 ; Pothicr, Pand. Lib. 4, tit 9, n. 1 ; 1 
Domat, B. 1, tit 16, § 1, 2 ; Ileinocc. Pand. Lib* 4, tit 8, § 544, 545, 547. 

* Dig. Lib. 4, tit. 9, 1. 1, $ 1 ; Pothicr, Pand. Lib. 4, tit 9, n. 1 ; Heineee. 
Pand. Lib. 4, tit 8, § 545. 

* Dig. Lib. 4, tit. 9, 1. 1, § 1 ; Pothicr, Pand. Lib. 4, tit 9, n. 1. 
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'thing; and they are answerable ex hcaio for ordinary negli* 
gence, although they rebeive their coni))cnsntioii not Rtrictly for 
custody, but for the exercise of their art. Niim el fuUo^ el sar^ ^ 
dnator^ non pro custodufj sed pro urte, mcrcedem acvipiunt; et 
tamen mstoduv^ nomine 'CX locaio tenHur^ 

§ 4()5, The coiistrtictiou put upon tliis- Edict was, that the 
bailees were liable iii every case of loss or ilaniag<', aUlioiigh 
happening without any (hdault on their part, unless ii happened 
by what was called a fatal damage. At hoc Edicto ommmodo^ 
qni reerpif, icnefnr^ efiamsi sine cufpd rjns res periil, vet daffi^ 
nnm datum ; nisi si fjuid damno Jatati mntinp^it ; * and 
among fatal damages were inehided losst^s by shipwreck, by 
lightning, or otlier easnalty. by pirates, and by superior force. 
bule Laben srrihlf i si quid nnufra:^io, auf per inm pirafnrntn 
periedt^ non esse iniquunu f .reepfinneui ci dari. Jdeni crit di^ 
€cndu)n^ et si in stabuto, aid in eaupomt vis major nndip^erit.^ 
Losses by lire', burglary, and rnbiH'ry seem also to havi^ been 
deemed losses by fatal <lainag(‘.'* Mr. Ib*ll, indtMMl, seems to 
think that the latter ought to b(‘ so di*euied ; 4)nt he. adndts 
that the opinion of many jurists is against him.** Ihit theft 
was not iuuiib(‘red uuiong siieli casualties.*’ And the bailees 
were? liable, not only for tlieins!‘lves, but for their servants and 
* other persons (‘inployed in their serviec* and inidcr their pro- 
t(?etion and* authority. 'J'hus, shipmasters w<*re liable for the. 
acts of their niider-otlieers, and otln»r persons employed in 
their scrvi(*(^ ; in^k<vp^rs for the acts of tht^u* servants and 
boarders; and stable-keepers for the arts of servants and other 
persons in their scrvie(?.^ 

■ Dig. Lib. 4, lit. 9, 1. 5 ; rotliier, Panel. l/il>. I, lit. 9, n. 4 ; Jones on Baifm. 
94; Pothicr, Traite clc lh?p6t, n. 79; 2 Kont, Counii. Loci. 40, p. .092, 4th 
edit 

• Digi Libe4, tit 9, 1. 3, § 1 ; 1 Doinat, D- 1, tit Ifi, § 1, art 4, 5; llciiiccc. 
Fand. Lib. 4, tit 8, § 551 ; Fotliicr, Pand. Ivih. 4, tit. 9, n. 7. 

• Ibid. 

* Ersk. Inst B. 3, tit, § 28; 1 Voct ad Pand. 301. 

^ 1 Belly Comm. p. 469, 470. and note, ibid. 5lh edit.; 1 Bell, Comm. { 398, 
S99, 408, 4th edit 

* Dig. Lib. 4, tit 9^1. 5, § 1 ; Fotbier, Pand. Lib. 4, tit 9, § 8. 

Dig. Lib. 4, tit 9, 1. 1, § 8, 1. 2, 5 ; 1 Domat, B. 1, tit 16, § 1, art 8 ; Id. 

BAILM. 34 . 
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' $ 166 . But thft rjssponbibility of innkeepers, for «tbe 
and iiiisdcids oi persons in their service, was not aii ulihinited 
icspoiisibility tl^was not sufluitut to citate the rcsponsibdity 
that the guc at had brought hia goods or baggage to the viet^ 
or the knowledge of the innktcpti, but they must have been 
delivered into his charge ' Tlit guest or traveller was bound 
to deliver his baggage into tlu cu-^tody of the proper persons; 
and if he chosi to trust liis goods or bdggnge to one not 
employed in siuli i servue, is if ht gwe a bag of money to 
^ (bild or to a siuliiou, tin iiiiikirpii \vas*not itsponsible for 
the loss then of So, tlu iitnkiip%i was ii^pj^nsiblL only for 
the acts oi Ills s( r\ iiit^ doiu iii Ills own housi , and not 
for tiun ads (loiu cImw licit , ^ut ii as foi a theft in another 
plate ^ 

^Whft 'J'lie 11 spoiisihility ot iinikeeptis, although it thus 
(\Undid to the uts and nii'^toiidut t ot tluir serv uit% and 
boanUrs, did not, by flu Rom iii I iw it should sci ni, ordnnnly 
extend to the* at oi miMtiiulutt of otiui tiwdUrs, or guests, 
01 pcisoiis tailing oi ^oiiig to tlu iiiu lltiut, li a tiutt was 
( oiiiiiiititd or i d 1111 igi dofu h> suih tii\illii'«, guests, or 
otlui transit lit p(iM)ii^ without tlu (oiiiii\iiui ol the inn- 
kupn. lit WIN not, unit n mult i Npiud cireuiiistaiui s, held 
lesponsible tlu It ioi ^ 'Mu u inou i-^Niiriud lor the distiiutiuii 
is, that till iiiiikupti liiNiio ii^lit ot*t liout as to*tlu perbons 
who may (onii to Iun inn in ii i\i lli is, but lu in bound to re- 
el i\t tlu 111, will 14 In hiN Nti\ uiIn iiitl liK boiidirNan admitted 
and Si 1(1 ltd l)> Iun own dioue ( tntj/o p/a^fat faitum eormij 
quui kii iii (mipoiit? tpts iiutpona t nmnda luu^iI ihi ^unt ; item 
eofum, tpn habitumii niust ihi sunt J uttomm aulem factum 
mm pmdaf, nanupu untonm sibt laupo tel btabula- 

rtus uott vutitu/j mi npiUtn potest Utt iii^cntes InhabUatores 


§ 2 art 2, Iloinctt Panil T ih I tit s ^ tlb, >,>l,o)2, I Bell, Comm p,46S| 
171, 5th ulit 1 Bell, C oinni ^ i>s i, 401 4th edit 
' r 4 >th)ei, Jraiti de Depot, n SO 

' 1 Doniat, B 1 tit U,^ l *iif t I SneuKrt Geiss, 1 Ycate4,iLS4» 

D4 Lib. 47, ht 5, ) 1, ^ 2, i, h , Pothttr, Iiaitd de Depdt, a SO. 

* 1 DoDiat, ibid n 7 

* Post, $ 40S 



UnfKSBPBM. 


899 
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• ikro perpetuos ipse quodammodo ciegiU qui non rejccitj Riorum 
’ factum oportet enm prmtare. In navi qmque vectomn fac^ 
turn non pnestUtur} it is not, perhaps, very easy to^ reeoncile 
this language with that used in another title of the ’Digest. 
{Nauta) fnchm non solum nnularum prwstarv debvre, srd ef err- 
torum. Sirut el cauiw via forum. ^ Pothier nHyncilcs the pas- 
sages, however, by suppo*<ing that in 1ht» latter ease there is an 
express deposit of th« goo<l‘< with the innk(*eper, and in tlie for- 
mer-ndt.* 

§ 407. ‘The dcjetrincs thus asserted in the Roman lavrrili"* 
respect to imrt^‘epers, «(»eni to !ia\e betMi geiM»rally incorporated 
into the jaris|)rnd(*nce of Coiitiiienlal Knrop(‘.^ They will be 
found in the law of Spiiin/* of I'raiiee.'’ ni Seoiland,^ and Lon- 
ihiaiia,^ and probal)!^ iii lhal of e\(T\ oiIkt nation, whose jiiris- 
prudeiiee had its orii^iir in the Roman law. 

§ M)H. Pothi<*r‘* has dediMMsl fioni the |e^l of the Roman 
law the doctrine*, that tin* innke(‘per not only bound for good 
faith, as in the ease of onliiiary dejio'^its, hnt aNo for exact care 
(im soin vrart) and that, (piently, lie is responsible for 
slight negh»ct, or, at least, f<»r ordinary neglect {dr fa J'auir Mg- 
He therefore holds liim liable for los^.rs by tlie tlii*ft of 
his domestics and lw*»ar<h*rs, and of his other guests, and of 
persons coming and going to and from the inn, when the goods 
arc expressly deli\(*re(l into the euN|o<ly and (*liarge of the iiiii- 


' Dig. Lib. 47, tit. •'>*1. 1, Potliu r. 'rraifi lii* Depot, n. 70. 

* Dig. Lib. t, tit. 9, 1 1, h, M I INaliior, I'aikI. lab. t, tit. U, n. H. 

• Potliior, Trait*' *U» Drpot^ n. 7.s, 7*» , I'u'*!, § liiK. 

♦ IVt, § 488. 

' Moreau & Carlton, Partid. tit. s, 1. 20. 

• Pothier, Traifo do Depot, ii. 77 to HI : Merlin, Uepert. art. ffoMier^ n. 4; 

Code Civil of Franec, art. Pi.'ii. ISi t, I'l il ; Parde^mu", Dioit (*otiirii. P. 2, tit. 
6, ch. 3, art 516 ; Code of Louisian«i (IS2>), art. 27*2*2, 2338, 2333. 

’ Ersk. Inst D. 2, tit. 1, § 28; 1 Dell, Comm. p. 165 to 472,5th^dit; 1, Boll, 
Comm. § S98 to 402, 4tJi edit 

* Code of Louisiana (1825), art. 2936 to 2339. 

• Pothier, Traite dc D^pdt, n. 7.> to 81 But see Ante, § 466 «. 

*• Pothier, Traito de D(5pdt, n. 96. Pothier, generally, when lie uses the' 
terms, de lafn*U b^pre, means onlinary neglect. Ante, $ 65, note (3.) Baft 
ia this place the sens^ may be what we call slight neglect Ante, { 18. Sed 
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Tcecper ; for the tKeft i& imputed to his negligence, if the good^ 
are pat iifto his custody,^ unless he can clearly establish that ' 
the loss has beeq by irresistible force ificcident de force mo* 
jeure)?* The same. rule is applied where the goods of a guest, 
are damaged while they are in the custody of the innkeeper. 
Qumcuwiue de furlo dbdmvs, cadem ct de damno debenl itdelligi; 
nan enini duhitari oportel^ quin u*, qui saivtm fore recipU^ non 
eolutn afurlo^ sed etiam a damm reccdcre rideatur.^ 

§ 468 a. But if the goods are not so expressly put iAto the 
•xb:»rge and custody of the- innkeeper, he is responsible only in 
case the theft is provc^d to. have been by his domestics or board- 
ers, or by otiuT pc^rsons in his servlet*, and not where it has 
been by oilier guests or travt'llers, or by oth(*r persons unknown.* 
And the burd(*ii <tf proof, in such a case, is oiethc giv'st whose 
goMs arc stolen.^ If the guest chooses to keep the goods in 
his own custody, or if he <*oniides them to another person, not 
authorized by the innkee[)er to receive them, the latter is dis- 
charged from all responsibility.^* CuientWy si tfui operd mediae^ 
Uni futtffUur^ non conlinrtur; nfpnfn^ airiarii vt fovarih ei his 
simifes*’* In this class o( deposits with innkeepers, parol 
evidence 5f tin? contract by witnesses is according to Pothicr, 
admissible, contrary to the general rule. of the. French law, 
which reipiires a written eontraet where the value of the thing 
deposited exceeds one Imiulred bYres.** 

^ §468&. The modern . Coih* of .FraiijM* has, for the inpst 

part, followed the doctrines of Pothier. kinkeepers and mas- 

• tors of hotels are thereby liehl n'sponsible, as d(*posituries, for 
, the etVeets brought by travellers, who lodge with them; the de- 

*' ' Pothior, Traill' iU» Di'pnt, ii. 78, 78, 8iV, Ante, § 4t;Ga. * 

• Potlijvr, Traiti* ilo Dopot, n. 78. . * 

’ Dig. Lib. 4, tit. 0,1. § 1; Potliior, Paiitl. Lib. 4, tit. 9, n. 8; Pothicr, 

Traitd tie Dt^'it, n. 78. 

♦ Pathicr, Traito do IVpur. n. 70 ; Dig. Lib. 47, tit. 5, 1. 1, § 6 ; Ante, § 466a. 

• Pothicr, Trait4 de Dopot, n. 70. 

* Pothicr, Traitu d© Di*i>dt, n. 80. 

. * Dig.’ Lib. 4, tit. 9, 1. 1, $ a ; Pothicr, Pand. Lib. 4, tit. ^ n. 9. ' ' 

* Pothicr, Traitc dc Depot, n. SI. See also, the Code Civil of France, art 

* 1950, 1959, and the Code of lA)uisana of«182d, art 9940, where a similar, nde 
is adopted. 
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posit of sueb effects beiii(v *treatocl as a deposit of neoessity. 
And this respotisibilify extends, not only to the theft or damage 
of such eilccts, caused by the servants and dopiestios of the inn- 
keeper, but also to that of stmnger^^ (*oniiiig into and going 
from the inn.^ TIm* Code of Ijouisiuna is to the same elfcet.* 
By this latter <‘ode, also, the innkeeper U not responsible for 
what is stolen by /orce and arms, or by exterior breaking open 
of the doors, or by^nny other extraordinary violein*e ; in other 
words,* he is not responsible for losses by roblwry or burglary.^ 
The French Code, by making the jijnkec*per liabh^ only«at*^C* 
depositary from iieiM*>sity, lias eiiher ^directly oi*^ silently adopted 
the same nile> 

§ 4(59. The g(*n*'ral principles t>f lli(‘ Roman and foreign 
law upon this subjt'cl lia\i‘ bisni elated >onie\vhat more at 
large, bc*eau''e ^ lie vjorm a proper iiitrodiietion to the doetrfhes 
of tin* eommoii law upon tin*' ‘•iibjeet, in wliicdi the responsi- 
bility of iiinke(*p(*rH sai<l to be loimded on iIk* eiistom of the 
realm. Jii |Toinl of fad, the origin oi the latter may be eleariy 
traced up to tin* Roman la\\\ liom wliieli tin* eonimon law, 
withont any adeipiate aeknowl(*dgmenN, has from lime to time 
borrow'ed many of tin* impoitani prnn iples w hieh regulate the 
subjects of contracts. • 

§ 470. By the common law iniikccp(*rs ar^* hound to take,^ 
not iiicrely ordinary <Mn*, but iiii<*oiMiNotr care, of tfn* goods, 
mpney, and baggagt* of their and 1ln*Y arc res|)Oi]Hi-^ 

ble for the acts of t4n*ir s«*rvaiits inid donu^stieH, as well as for 
the acts of other gin-st-.'* If ha-. bc<*n remarked by Ijord Ifolt, 
that, in the case an iimk<*i*per. a pa-*'f*ngf*r pays nothing for 
the kee|)ing of Ins goods in tlie inn, but pa^s only for his vici- 


^ Code Civil of France, art. lO.i'i, 

■ Code of Loubiana of 1H25, art. 2938. 

* Id. art. 2939. 

* Code Civil of Franco, art 1951, 1951. 

* Jones on Bailtn. 94 ; Com. Dif*. Art ion on th( Cfw for Ntg!it/rnrc,K; Kent 
V. Sbuckani, 2 Barn, k Adolph. 803 ; Calyc’s Ca«c, 8 ('o. R. 32 ; 2 Kent, Comm. 
Lect 40, p. 592, 598, 4th edit"; Fo.*>t, § 481. 'I'hen^ is a curious *>tatemeiit of 
the state of Ihns, and the law respecting them and their keepers in* Holindied's 
Chronicles of England, Vol. 1. Descrip^oti of England, Book 3, cIl 16, p. 444, 
.London edit 4to, 1807. See Ca8hill*9. Wright, 6 EJL k Bl. 898. 

84* 
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ualfl and lodgings^ and thi^ rcward(^hich he *pay9 for hta viot-> 
nals «jid' lodgings entitles him to an action for the loss, of Ms 
goods.^ This*, however, if i\ were the soIq fopndatiop on which 
the doctrine of the common law on tliis subject rests, would 
lead ns to the conclusion, that the iunkceper«was liable only for 
ordinary negligence, like other persons letting out their labor 
and services, and bestowing their custody on things for a re- 
ward.® But th(‘ coTiiinou law' adopts a ditiereiit rule.® The 
Registruiii Breviuni stat<*s, by way of rocdtal, the responsibility 
«crfLan.iike(*pers substnniially in the following tenns. That by 
the eustoin of the realm ^innkeepers are obliged to keep the 
goods and ehaltels of their guests, whieli arc within their inns, 
witluMit sui)fracti(ui or lo^s, day and night, so that no damage, 
in any manner, sliall ilierel)v eonn‘ to their guests,* from the 
neglig<Miee of the innkeeper or liis servants."* Although an* 
innkeeper is not paid in money for sr^euring a traveller’s trmik, 
yet the gllc^st^£^/w7, W./hrm/, aiul alights at the inn, not solely 
for his owji r(*fn“'hmenl, but aho that his goods may b(‘ safe.® 
Indeed, the custody of the goods may be eoiisidered as aeecs- 
Hory to the ])riiieipal eontratd ; and the money paid for the 
apartments, as extending to the care of his box or portniniiteau, 
or baggage.® If, theretore, tln‘ good-^ or baggage of the guest 
are dtiinageil iu the inn, or yn* stolen from it by the servants or 
domestics, or by another stranger gnc'^t, the innkeeper is bound 
^to make restitiitii)n." And the innkfM'per cannot exonerate 
himself from this re'.poii-^ibility h> a refu'»al to take any care 
of The goods, l)ccausc tln're are su>[)e« tt‘d persons in his house, 


* Lanu r. Cotton, 12 Mod. U. 4S7 ; 2 Kent, Comm. Lect. 40, p. 592,4th 
edit. 

* Jones on 1k*iitm. Ot. 

* Jones on* Uailni. 9 i. 

' Calyo’s Cose, K. r>2. 

* Jones on Itailm. 91; .\nto, $4C1; 2 Kent, Comm. Leet. 40, p. 592, 4th 

edit.; Mason r. Thompson, 9 V'nk. IL 280; Orange County Bank e. Broun, 9 
Wend. 11.85, 111. 11. •>. * • * 

* Jones on Bailni. 91 : Lane v. Cotton, 12 Mod. R. 48/ ; Ante, § 464. 

* Jones on Bailm. 9 1, 95 ; 1 Ulat^k. Comm. 430 1 2 Kent, Comm. Lect. 40, 
p. 592, 4th edit.; Com. Dig. Action on tfte Case Jor yeglitfence^ B. 1, 2,8; 
Calyc's Case, 8 Co. B. 32; £pp» e. Hinds, 27 ^Ussisi. (5 Cushm.), 658.* 



UnfKBBPBUS. 




408 ^ 


for whoi^ conduct he caniot be answerabk ; for the law will 
not pi^fniit him thiis to escape from his own proper It 

.mighty iadcedi be otlierwise, if he refu^od udinittaiiee to a ttav- 
eUer, because lie really had no room for him, and the traveller 
nevertheless, should insist upon ciit(»ring and pUicim( his bag- 
gage ill a chamber without the innkeeper^ consent.- Uut, by 
the coniinon law (which in this n^speet dillers. from the Roman 
law),^ an innkeeper is not, if he has suitable room, at iiluTty to 
refuse to receive a guest, who is ready aadhhic to pay him a 
suitable eoinpoii*^ation.^ Outlie eoiilrary, he is bouinl^tjyt.’*a* 
ceive him, and if upon fal^* preteiiees la* refuses, he is liable 
to an aetioii.'* [Rut it may be yue^tioiKMl w lietlier an innkeeper 
may not keep an inn for a eertaiii class tif perMufs only, as for 
those who traxel withoiil earnages ; in w liieh (*ase la* oiigiil not 
to be liable far refiisiinr (o uvene tlioM* «»f a eontrary eliarue,ter. 
Snell is now' tin* uialoulfled riih* as lo earner^, and the like prin- 
ciple has been thought to e\i(*nd to mkeepers,**] 

§ 471. It is not nee<‘*'sarY to piose tli.it llie goods have been 
lost by the uegligenee ol the iiiiikei^per ; lor it is his duty to 
provide honest sersants and k«*ep boiiesi inmates, and lo ever- 
cise an exact vigilaiu'i* over all pta*M>ns leaning into bis house, 
as guests or otherwise." Nor is it n(‘eessiry, that the goods 
should be in his special keeping; but it is generally sullieient, 
that they are in the inn under liis implied I'are.^ Jf has been 


* Junes on H.iilni.#*ri"; Aiifwi T MfNin. K, 7S. 

•* Jgiies oil Jiailni. IM ; ])\( i, 11. I js Ii, 1 AiwiiT'<. Iv. 2tl. 

* Lib. 4, lit. ii, 1, 1, j? 1 ; Anti*, tM, I0<» n. 

* 1 Koll. Abrii];^ 3. F. ; Hac*. A!»n»lir. hms a hmhtpcrs^ (\ ; lb‘nnett w. Mol- 
lor, 5 Term 11. 271 ; Tiionijwni r. L.u \ , 3 H \ AM. 2HA ; 3 Hlaek, Coniin. 16G ; 
Newton r. Trigg, 1 Shower, K. 270 ; Ut \ i Kilderbv, 1 Saund. li. 312 r ; 1 Holl, 
Comm. p. 472, •'»tli edit.', 1 Hell, ('uiiiiii. § t<>3, 101, 4tli edit.; Hawthorn r. 
Hammond, 1 C. & K. lui ; 2 Kent, Cunini. Left. 40, p. 092, 093, 091.; Com. 
Dig. Avtiou on the Casr for yttjtujeun ^ H. 1, 2. 

* Ibid.; Kex o. Ivciis, 7 Car. tk 1*. 213. 

* See Johoibii v. Midland Hailwst^ Co. 1 K\eh. 1C. 3C7 ; l*arke^ IL .371. 

' Jones on Bailm. p. 95 ; Com. Dig. Artion on ihv Cusr for JStglig€uc%^ B. 1, 
2; Bennett v. Mellor, 0 Term IL 2 70. 

* Jones oil Bailm. 95 ; Bennatt r. Mellor, 0 Term IC. 276 ; 1 Black. Comm. 

400; 2 Kent, Comm. Lect 40, p. 093, 094, 4tli edit ; Calye*s Case, 8 Co. B. 

82; Epps V, Hinds, 27 Mississ. Q Cushman;, C.38; Burgess v. Clemoitti, 4 
liaule & Selw. 806, 310; Fadkard v. Northcraft, 2 Met (Ky.), 439. 



INWSBniBB. 


4 ^ 




obseirved by Sir William Jones : Bigorous as this rule .may 
seemf and hard as it may actually be in one or two partfcoladf^ 
instances, it is founded on the great principle of public utility,; 
to which all private considerations ought to yield. For travel- 
lers, who must be numerous in a rich and commercial country,' 
are obliged to rely almost implicitly on the good faith of inn- 
holders, whose education and morals are none of the best, andU 
who might have frequent opportunities of associating with 
ruiRans and pilferers, whilc^the injured guest would seldom or 
"nevQtflbtain legal proof of such eotubiuations, or even of their 
negligence, if no actual fraud had been committed by them.”^ 
This is the very reaboiiiiig of the Roman law on the same sub- 
ject, founded bn niolivcs of public policy.® 

§ 47y. But innkeeper^ arc not rcbponwhlc \o the same ex- 
tent as ('oiiunon carrier*^.** The lo'^s of tin* goods o^ a guest, 
while at an inn, will Ik* prc*'iunpti'e Vvidenee of lU'gligenec 
on the part of the iiuikeepcr or of hi*> donu'btics.* But he 
may, if he can, n*pcl thi^ prcMiiiiption, by showing that there 
has been no negligeiiee wdhit soever or that the loss is attrib- 
utable to the personal negligence of the guest himself or that 


* Jonc4 on Bailni. !Mi ; 2 Kc nt, ('oinin. Lert. 40, p. 592, 593, 594, 4th 

odit. ; Maiion r. ThoiiipNon, 9 I’u k. K 2S0. , 

* Anto, § 464. 

* The old form of the docltirntion ^tateil the i the realm to be, that 

tlie innkeeper iv«isiK)iiiid td keep the trooiK and i liatteh b\ hin guests without 
subtract ion .or lo« In d.i} ami In imrht ; m) that, b\ re.ison of the default 
the innkeeper or his KT\aiits, a dtiin.ijre >houKl not happen in any manner to 
their guestH. ('aKe\ Case, s Co R .12; Ante, § 470. 

* Jones on Bad'in. 96 . Bennett i\ Mellor, 5 Term K. 276; Post, § 482; Hill 
V. Owen, 6 Blaokford,JLC 323. 

* Metcalf r. Ile**^ 14 Illinois 129; ^lenitt t*. Claghorn, 23 Verm. 177; 
Keaten e. Hildebrand, 9 B. Monioe, 72 ; l)a^»on v. Chamney, 5 Ad. & £11. 
M. 0. 164. But see confia, Shaw i\ Bcrr}, 31 Maine, 47S ; Mateer t*. Brown, 1 
Caltlbmia, 221; Washburn V. Jones, 14* Barb. 193; Sibley v. Aldrich, 83 H.. 
£[. R. 553, where the subject i» ably exainfted by Perloy, C. J. ^ 

* [And It wodld not be ncecv4ir\ for the innkeeper to show that his guest 
had been guilty of gross negligence,’* if by that term is meant greater ne|^ 
gence thau*the absence of ordinary care, or which is said to amount to dolus. . 
llie rule of law resulting from all the authorities is, that the goods remain, 

the ohaige of the iunkeeiier and the protection of the inn so as to nudm 
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it hfts been oecasionoci by* inevitable eaguiilty or by superior* 
force.^ Thus, although a common carrier is liable for all losses; 
occasioned by an auncd mob (not being public enemies), an 
innkeeper is not (as it stiould seem) liable for sneh'a'tosst^ 
[And on the saige principle it has bec^ii held lie is not liable f<S^ 
a loss by fire happening without any fault of himsqlf or his sef- 
vants.*] Neither ii$ he liable (it should seem) for a loss by rob- 


the innkeeper liaYilc an for a*Yircacb of duty, iiiil(‘i*4 the negli^^cnec of theg^icst 
oeensionsi the ]a>s, in sucJi a wa} a*! that the lo**<« Wf)iihl not have happened, if 
the giiobt had used the ordiii.iry (‘are that u ))r(ident iimn may he reasonably 
expected to ha\c taken under the circMiiic^taiu'eM. Ashill i*.,Wright, 0 El. & 
Bl. 

' Jones on Bailm. 90 ; Hiir^css e. (McinoiiN, t Maulo & Se,1w. .tOG ; Calyo'a 
Case, 8 ('o. K. 32; Dawion c. C'liaiiiiie), .*> Adolph, tw Ellis, N. s. Kit; MeUan- 
ielfi r. Jtobinsoii. 2G Veiniont, 

■ Mor^c V, Slue, 1 Vent. It. 19o, 23S: Uu‘h c. Kneeland, Cro. Jac. 33U; S* 
S. Hob. 17; rjatic r. Cott<»ii, 1*2 Mod. It l^o; .buics on Ibiilni. lOd.^ ^ 

• [Merritt r. Cla^'born, 23 Vermont, 1 77. Kcdticld, J., ‘‘Uid : “ Thin \n an ac- 
tion against the defendniit, asaiHimmon iniikicix*!*, fur the loss of the plninitf*! 
team, while a gu(*^kal the detend.inl\ Iioiise, h} the burning of liiH barn, sup- 
«po«cd to bi» ili(j work of an incendiary. 

“ The case finds, that tlie plaiiititrs Iosm was, without ‘ any ii(*gligence, in 
point of fact, in the defendant, or his s«>r\ants.' Fi'oiii thia wi^are to under- 
stand, that no degree of diligem e, on hi^ could have prevemted the loss. 
If, then, thoMefendant i.N liable*, ii nnist Im* for a h>s*. happening by a cause be% 
youd his control. In .sa}ing this, we ha\c scdcrciice only to the highest degree 
of what would be cst(;(!iii(*d icasonable ddigence, under the circuinstaiicos 
known to exist, liefiifx* the tin* (Mcuricd. ^V(• arc awan*, that it would doubt* 
less have been posflblo, by buiaati incaii^, to ba\e ho \ igilaiitly guarded these 
buildings, as probably to have prevcoited the tin^ But hueb extreme caution, 
in remote country towns, is not ex|H‘ctcd. and if jiraf'tised, as a general thing, 
must very conudcrably increa.se cliarL'cs upon guests, which they would not 
wish to incur, ordinarily, for the remote and {KMisibie advantage which might 
accrue to them. • 

** The question, then, is whether the defendant is liable ? *Do the authorities 
justify any such conclusion V For it is a (juestion of authority iiiamly. Wa 
know that many eminent Judges and writers u]»onw the law have considered, 
that innkeepers are liable to the same extent as common carriers It may ba 
true, that the cases are much alike in principle. Kor one, I should not be tlt- 
clin^ to questiotf that But if the case were new, it is certainly not free from 
question, bow far any Court would feel justified in holding any bailA liable frr 
a ioM likeahe present But in regard to bommon carriers, the law is perfectly 
well settled, and they contract, with the full knowledge of the extent of their 
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bery and burglary* by persons frorA without the inu.^ Tl(i^ 
aoctj^no, however, •seems to have been thought open to soioe 
open to some doubts, after the remarks of. Mr. Justice Bayley, 


liability, anil (leuand, not only pay for the freight, but. a promium for the 
insurance, and may^rcMnsure, if they choose. And«the fact that carriers are 
'thns liable, no doubt often induces the owners to omit insurance. ' But unles^ 
the law has already affixed the same, degree of extreme liability ‘tp the case of 
innkeepers, we know ot no grouiuU of policy merely^ which would justify a 
Court in so holding. 

^‘^•Nr^gard to the authorities n-licd upon by the counsel for the plaintiff, the 
ease of Bodlo v. Morris, Vclv. decided as carl) as 7 Jae. 1, makes nothing 
either way upon this point. The doeliratiim only i laiins, tliat the defendant is 
liable for * gooflf lost, through the dt^fauU of the defendant, or his si'rvants ; ' 
and no ease questions the liability to this extent. The dictum referred to in 
aiguincnt in the l)o<*tor and Studept, only shows, that iniihoMcrb are liable for 
a robbery, committed upon their guests b\ the servants uf the house. But this 
is upon the ground of want of proper care in keeping sifeh ser\ants. The host 
is, wo a|)proliend,^ upon pritieiiiles of rc^ison and jiistue. always liable fur any 
aot of his servants, or gticsK He employs sik h striaiits as he chooses, and is 
bound to takb cvety ipiiot and onletly guest wliii h ofl'ers, and if be takes oflicrs, 
evft) in good faith, it ought not to be at the lisk of his other guests, who derive 
tto pi^ufit ntid ha\o no com i rii whati ^er in their lu ing iheVe In* holding the 
innkecqicr liable to this extent, all opinions loiu tir. It is here the discrepancy 
begins. 

** Morse r. fSue, I Vent. 1 00, ilci iiles nothing, for the ease was compounded. 
But the case was one of eonunon earritr. b> shi]>, as early as the 24 Car. 2, and 
doubts seem then to have e\i'>ted, whether cmmi couuucm carriers wore liable, 
without any dolault; but the law is\lonil\ against them now upon that point, 
^le declaration in this ease seems to he iniich the sami in substance as that in 
iTelverton, which is a ground df aiguinent . peihap'* the c^ent of the liability 
was then considered the <«amc, wliiih we should ul&o infer from other parts of 
thg case. 

**Calyo*8 Case, 8 Coke, 82 o, whuh is regarded as the leading ease upon this 
snbjcct among the earlier reports, eeitainh decides nothing more, than that the 
best is not Uablu for the horn' of his guest, if put in the pasture by direction of 
the owner, and there stolen, whic h he probably would be, if put in the bam, for 
it would then b 9 the folly and neglect of the hos^lcr not to lock the barn. The 
nnnieroua^lcta in this ea.se, as in most of the ra«es in my Lord Coke*s Reports, 
go far beyond tho case, aiAl einbods the leading principles of a brief treatise 
tipotk the sufiject And these dicta have been regarded as authority, to some 
extent But even that will^ot justify the present action. * There ought to be’ 


^ Jones on Bailmu 90; Burgess e.^t^lemens, 4 Maule k Selw. Lane 
GottAi, i2 Moil. B. 487 ; Catyv's Case, 8 Cc^ JE(. 92, ^ ; 2 Kent^ Coiim. 

40, p. 692, 593, 4th edit. 
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who is reported tQ have said : “ It apiioars to me, that th^ 
iimkeepcr’s liability veiy closely resembles that of a carrier. 


a default in tlie innholder or bis servants * (or may wu not add guests ?). But bi 
the present ea«e, tliere is no pretence of any Midi default. • 

** White's Case, 2 Dy^'r, 158 5, is 'when^ the house was full, and the guest * 
tlndertook to §hll\ for himself, jHMiig admitted as a matter of favor, and upon that 
condition, and the innkeeper was held not liable, e\ on for rubbery eommitted in 
tho hou{«e. which he 2irlma facie clearly would be in ordinary ease**, ami ulti- 
mately, unless he could show that no degree of diligcnco on his part, it 
was reasonable to reipiirc, could ha\c pn^vciitiMl the robbery. The case of 
Saunders v. Spencer, Dyer, 2G0, decides, that gnoiN, which the guest declines 
to have locked up in a place pointed out to liini. are at his owu risk* 

** It is <‘crtain, that Sir Willlani tbuics in his treatise upon the liubilitiea of 
bailees, lays down no siieh extreme liability, on the part of innholders, as is hero 
claimed. lie U liabh^ sn}s this writer, if the goods of a guest b(> stolen from 
his premises ‘by aii) person wbate\er.* And be js liable for robbery, even, if 
cominitfcd by his servants or guest n. but not it be take ordinary rare, or tho 
fbri'o pas trtily irresiMible. This is tin* iiiipml of the rule laid down by Sir 
William Jones, and Mr. Ju-tiee Ntoi} adopts almost precisely the Mime view, in 
his valuable treatise upon bailments. 'I'he innkeeper is bound to the jL*\ta*mC8t 
degree of diligenee, whieh any prudent man woiikl be expeeteil to resort to in 
defending his own gwds, and is ab.soliitel\ luspoiiMblu for lo.ss by his own ser* 
vaiits or gucNts, and, pnma facie^ for all 1 osm*s. 

** Chancellor Kent, 2 Comm. 502, lays down inueli the same rule. lie savs, 
the liability does not extend to lo'-s (M^easionetJ by ineiiUible casualty, or uy 
superior force, as nibbiTy. A iiioixj extreme ease of Mqierior force than tho 
present i.s scan*ely Mlppu^abK^ or one more clearly within tho xvason of the rulo, 
requiring extreme btrietyess in the enre and respoiiMbility of innholders. 

TIic Aiuorican eSses reierreci to in argiiimMit certainly do not decide what 
is necessary to inaiiitHiu this action. Mason t*. Tliompsuii, 9 Pick. 280, involved 
no question of ditliciilty, except whether the dofeiidant was liable at all, as a. 
common innholder. The gl^ls, being the plaiiitilf’s harness, wero eoiifessedl/ 
lost, and nothing appeared, but that they w'cre lost by the neglect of the defend*, 
ant's servants. As a common innholder, this iinpr^cd the burden u[)on hint to 
idiow that the loss occurred without his fault. This he did not attempt. It being 
settled that, under the circum«>taiiecs, tlie defendant was liable as a common 
^innholder^ although the plaintiiT was not at the time a lodger in'tho dei^ndiqitri 
house, therp remaned no further doubt in the case. 

So, too, in riper t*. Manny, 21 Wend. 282, goods were stolen from thn 
plainti^s load, which was left in the open yani of the inn by direction of tha , 
defendant's servants, and the defendant was held liable ui>on the most obvious 
principles of the law applicable to the subject. It is true, in both these casesy 
^ <^nion is broadly declared, that the liability of an innholder and a comtnon 
earner is the same* But the.casesealled Sat no such opinion, and no aathoifty 
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He hprimdfade fiablc for any loss not o^asioned by the act 
of God or the king’s enemies ; although he may be exonerated 
where the^uest chposes to have his goods under his own care.^’ * . 
Froni Which language it may, perhaps, be inferred, that the 
learned Judge would hold him responsible in cases of burglary 
and robbery. It may be, however, that he intended no more, 
than that the presumption of liability would prevail until ex* 
pressly disproved by evidt*iicc, which should repel every impu- 
tation of negligence.* The case, liowevcr, did not call for the • 


is cited for tho qpinion, and it m by no means certain, that those Judges would 
have so held, if it had lieeii necessary to turn the ease upon that naked ques- 
tion. No authority whatever is cited in the former case except by the reporter, 
who refers to Uiehiuond r. Smith, H lb & C. 0, and that Wiis only the case of 
goods stolen from the inn, and it was held, the innkeeper was primCi facie liable. 
And tho Judges here say, that ^ in this respe(!t (that is, where goods are stolen) 
the situation of the landlord is precisely similar to that of a carrier.* 

** But wo And, that, when the very (piestioii comes before the English courts, 
as it did ill Dawson v. Ckamney, a Ad. Ellis, x. s. 1G4, 48 E. C. L. IA4, 
for the first time, so far as I (‘an Ami, it was found nece.ssury to put very «ii|cn- 
ttal qualiAeatioiis iipt)ii the language et the Judges, as reporte<l in the last case 
refcrriul to. The doctrine of this case, iis expressed in the note, is : ‘ When 
chattels have been deposited in a public inn, and there lost or injured, the 
prtMit facie! presiimptiun is, that the loss or damage was occasioned by the negli- 
gence of the iiinkecptir or his ser\ants. But this presumption may bo rebutted ; 
and if the Jury And in favor of the innkeeper, as to negligence, he is entitled 
to siiceecil on a plea of not guilty.* 

** This rule, it m there shown very clearly, is founded iqmn the ancient com- 
mon law liability of inukeepors, as set forth iu the writ, taken from the Bcfjris- 
trutii linrium, and found also in Fit/herbert's N. B. 94 B. Of the guests, it is 
•aid there, their ^ goods being in those inns, withoi^t subtraction to keep night 
and day, are bound, so that for default of them, the innkeepers or tUhir servants,- 
damage may not come in any niaiinor to such gdcsts.’ 

** It is, iierhai^s, scarcely necessary to pursue this Subject farther. It is cer» 
tain, no well-considered ease has held, the iunkeeper liable in circumstances lika . 
the present. And no principle of reason, or policy, or justice, requires, we thinky , 
any such result, and the English law is certainly settled otheirwise. , We enter*- 
tain no doubt, therefore, thatjhe defendant is fairly entitled to have the judg- 
ment, which he obtained in the court below, aAirmed.**] 

* ^hiuood V. Smith, 8 Barn. <c Cress. 9 ; Mateer v. Brown, 1 CaiiAnniiai 
221." • . ^ 

* See what was said by the sune learned Judge in Butgesa e.*.Cleiiiei^ . 
4 Manle k Selw. 30^, 314. 
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dictum^ and , it has since been overturned by & solemn decisioiiy.^ 
if it meant to suggest so unqualified a pro)>03itioii, ns tha^tbe 
liability of inUkeeperf and common earric^rg is of the same 
extent, and subject only to the like exceptions.^ In a still more 
recent case it has been laid down, In Massachusetts, that inn- 
keepers, as well as common carriers, are regarded as insurers 
of the property committed to their care, and are bound lo 
make restitution for any injury or loss, not caused by the act 
of Cod, or the common enemy, or tlic neglect or fault of the 
owner of the property.® This doctrine will cl(?arly mak^.bin- 
keepers liable for losses by robbtTy or burglary byvpt^sons 
from without,® and also for losses occasioned by rioters and 
mobs.** 


* Dawson t\ Cliamnoy, 5 Adolpli. Kllis, n. s. Ifif. Lonl Dontnati on this 
occasion said: **Tlic tioiibt c.xprcssril l)y Haylcy, J.. in* Kit'iunond r. iSiiiith, 
applies to another bilineh of* tlio iloctriiio, iianioly. (he exception from tliu rule 
wliieh arises where the freest choosers to tak**. (he ehattels entirety uritler his own 
care.*' ‘ In truth, however, Mr. .Fiistic^e Dayley's dietiini was not so cpialiflod. 
He trc.ated the rcs])onsihility of the iiyikeepei* as like that of a carrier, to be for 
all losses not occasioned by the act of (i(Nl or tlie kinfr's enemies, adding miothcr 
exception, that where the party took his gooils Into his own eiistody. FDawson 
V. Chaniiicy, wjts eritieally exaniliieil in llie late ease of Matecr w*Wl^wn, 1 
California, 221, and tironoiinccd iinsnnnd. And see Shaw v. Berry, 31 Maine, 
478 ; Tliiekstiin r. Howard, 8 Blaekf. /i.'l.’i.] 

• Mason i*. Thomf)Son, 3 Pii-k. 11. 28(b 284. So also in Tennessee ; Munning * 
17. Wells, 0 Humphreys, 740. 

• [But SCO ^Ic Daniels r. Robinson, 20 Verimuit, .31 7.] 

* [Matcer v. Brown, 1 ^California H. 221. Bennett, J., said ; ** If is claimed 
by the <lcfendant that his house was burglariously entefed, tho l>arkecpcr over- 
come by force, and the property <‘arrlcf] off by robbers ; and that these circtim- 
stabces exonerate him from liability. The cpicstion, then, is, whether robbeiy 
from' without, or burglary, will excuse an innkeeper for the loss of the goods 
of ‘his guest ; and the answer to it docs not ai)pcar to l>c settled by tho author- 
ities. 

A " Chancellor Kent (2 Comm. 591 ), says that innkeepers arc responsible to ^ 
^brtet and severe an extent as common carriers, while, in another place (id. .593), 
he limits their responsibility to losses occasioned otherwise than by inevitable 
casualty, or by superior force, as robbery. Judge Story, in his work on bai^ 
mSnts (§ 472), says, that innkeepers arc not responsible to the samS extent as 
common carriers ; that the loss of the goods of a guest while at an inn, will be 
pfcsumptive evidence of negligence on the part of the innkeeper or of faSs 
domestics ; bat that he may, if ho caa, repel this presumption, by showing, iStaH * 
BAllik. - 85 
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^ 473. The iiinlceeper will also T>e exonerated by showing 
tha^ the guest has been robbed by his own servant, or by one 

1 1 — — 

I • 

there has been no nej^Vi^ence w1iatev(*r, or that the loss is attributable to tbn 
personal noglij^cncc of the guest binhself; or tliat it lias been occasioned by 
inevitable casualty or by superior furee. Thus, he continues, although a com- 
mon carrier is liable for all looses o(*caMonefl by an armed mob (not being pub- 
lic enemies), an innkeeper is not it should liable for such a loss. 

Neither is he liable (// should seim), for a by robbery and burglary by per- 
.soys from without the inn. It will be obstr\ed that the commentator advituecs 
this latter doctrine with some degree of hcMtation and doubt, and in language 
which implies that he <lid not himself (‘on^dt^r it as •settled. Sir William Jonea, 
in his essf'iy op bailments (p. HI), it has long been holden that an inn- 
keeper is bound to restitution, if the trunkN or pan'eK of his guests, committed 
to him either personally or through his agiMits, be damaged in his inn, or stolen 
out of it by any pcr»on whatever; and \et, he sa\s (p. 90), that .it is compe- 
tent for tlic innholder to repel the presumption of his kna\ery or default, by 
proving that he t<iok ordinunf caiv, or that the forct* uhicdi occaMoned the loss 
or damage was truly irresistible. 

“It thus appears, that while Judge St«)r\ leaves the point under considera- 
tion at loose ends, the tw*o other distlnguUied t ommentators abo\e (‘ited are still 
iitoro uncertain, jls neither o! them apparently agrees with himself; and from 
their opposing rules, it is dillieult to di tertiiine to which >iile of the iptestioD 
they iutendetl to adhere, 'fhe eoiitrailu tion toiind in the W'ritings ofeommen- 
tators, as Well as the <liversif\ wliiili exists in the decisions on wliieli their vari- 
ous statements are rested, seem to h.i\e sprung out of a departure from the 
prineiples on whieh the e\traoidinai\ liahilii\ of innkeepers and common car- 
riers i^ based, and f'oin wh.at .i[ipcar» to he an erroneous constrnetion put upon 
the doetriiie l.iid down li\ Lord (\ike in C’ahe’s east',(S Kep. 92). Thus Judge 
Story and riiaiieellor Kent, in support of the position that an innkeeper is not 
liable fi)r a loss c»f the goods of his guest o^'caMoued by robbery and bhrglary, 
roly in part, at least, on«the authority of C\d>e’s case, while Sir William Jones 
cites no nutliorilA whate\er in support nf the strange proportion that the inn- 
holder may esenpe fmm rcsponsUnlit} b\ proving that he took osdiuary care of 
the go(Hls ol his guest. Following in the track of the Mine tleparture from prin- 
ciple, in which commen tattoo have wandered, arc several decisions of recent 
date. Such arc Hiirgess r. Clements, t M. & Selw. .906 ; and Dawson r. Cham- 
uoy, 5 Adolph. & Kll. n. s. i(i|. The tenor of Calyc's ca.<c, however, sanc- 
tions no such doctrine, although the particular passage in it, by which the lax 
rule of the responsibility of innkeepers is .sought to he sustained, appears, at first 
right, to be somewhat uneertain. It i» there laid down, that the innholder shall 
not be charged, unless there l>e a dt ftioU in him or bis servants, in the tceU tmd 
safe ktrpmff and cti,«/oi/y of the gue.sts goods anil chattels within his common 
inn ; for the iunkee|)er is bound in law to keep them sii/c*, without any stealing 
or purloining; and it is no excuse for tks innkeeper to say, that ho delivered 
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who came to the inn as the couipanion of ilii' finest.* .But it 
will be no excuse foi the innkeeper, in ease i>f a loss by theft, 


tho gue^t iho key of the oHhniber in wkieh ho n lotljrci), and tluit ho left the 
chand)er door opon ; but he oufjht tohrp ilu tjooth nut! rhnttt!* of his tfurst there 
in sa/etif. But if the guest's M>r\ant, or ho who coiiios with him, or ho whom ho 
dckires to be lodged with him, MoaK or «‘nrri(‘'< nwny hi^ gtMnK, tlio innkoe]N!r 
shall not bo ohargod ; for there the f.iuU is in the guest to ha\o such oompanion 
or 'Servant. So, also, if the innki*oper ro<piiie his guest to put his goods in suoh 
a ohainber under look and ko\, and then ho will warrant them, otherwise not, 
and the guest loth them lie in an outer <*<»iirt. wln^re flioy an» lakon away, tlio 
iniikoopiT *(ha11 not bo diargod, for the fault is in the guest. Ia*rd ('oko i*( here 
conimontiiig on the writ in the Jiaftshr finnuin^ whieh roeitos*that, by tlio luih- 
tuiii of the realm, intikeepeis .iie obliirtMl to keep the goinls and ehattel}(or their 
guobLx, which aiv within their inns witliniit xiililraetion or lo'>s, day and night, 
^ that no daninge, in nn*f imttinti\ sh.iH tliiMi lo loiue to (heir giiesbi, from the 
default (pro d*f*rtu) of the innkei per tir Ins M*r\aiits. 

“ The n*asoning of (’oke is siiiiph tin • 'flie innki^eper is Itoiind h} law to 
keep the goods of hi^ gue^l ^af hf if he does imt pel fiirui this obligation, the law, 
whieh inipM*s on him the lONpousibilit} . de< lares hiiA to be iu default; but if 
the lo^** of the goods Im* siMM'ibable to tiu* faiilj of the gu< st, then the innkeeper 
w e\rn'>ed, for the words of the writ are tfotn tht th fnnU of tin iunkteptr or hie 
scrvfwts. He makes no distiiu tion betwei u losses oeeaMoiieil hy huperior foree, 
by robbery by persons within the house* and pe-rsons fioni without, by .wret 
theft, or by an arinefi mob. On the other hand, he a]>]»arenlly diseoiintenanecH 
the dihtiiietioii ; tor he siky\ ‘ tlu'si* words ahstpir \uhttartione s(u omissitait^ vx~ 
tcinl to all mo\able goodx, although of flieiii felon} eannol be committed ; for 
the wonls are not uhstjia flomca vaptnooj \e., but ab^fpte suljfrnrfinne^ &e.' it 
strikes tm foreibly th.^ the uiieerlaiiity and lonfusiou whieh ha\e been thrown 
over this branch of tie* law li.ne* arisen liom eonfouiiding (he word difevtu in 
the writ, and the word default nse«l b) Lord ('oke as its translation, with the 
term negligence ; an error into whie’li Judge Story hinise*lf sconiit to have fallen. 
(Story on liailinents, § 17o.) The fpieHtiim of negligeriee iloes not, aecording 
to the language of the writ in the Utfjishr Jin t imn or the C'omiiieiitary of Coke, 
constitute a subjeet flir di*<eussio]i in asi’ertaining the responsibility of innkee^iers, 
any more than it does in nhcertainiiig that of common carriers. The law rc- 
quirt's of the former to keej) tlie gooils safely, as It dws of the latter trj carry 
^cm safely, and in ease either fails, ftom any e4fti.se, to eonqily with this ^gal 
obligation, the law pronounces him in default, unless the lohS be oecasiotied* 
through the fault of the owner of the goods, or by the act of (lod, or by the 
public enemies. It seems, therefore, that the dictum of Mr. Juhticc Bayley in 


* Ca1ye*6 case, 8 Co. R. 82 ; Bao. Abridg. Inns hr Innkeepen^ C. 4 ; Com. 
Dig. Action on the Caee for KegligeJice, B. 2. 
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that he was sick, or insane, or absent from home at the time ; 
for he is bound, in such cases, to provide faithful domestics 
and agents.^ • • ■ ' 


Ricbmond v. Smitli, 8 Barn. & Cress. 9, is a concise and accurate summary 
of the doctrine of Gayle's case. * It appears to me,’ he says, * that the inn- 
keeper’s liability, very closely resembles that of a carrier. He is primd facie 
liable for any loss not occasioned by the act of Clod or the king's enemies ; 
although he may be exonerated where the guest chooses to liave his goods under 
his owit care.* And although that dictum has been overturned in England by 
the subsectuent decisioh in Dawson v, Chamney, 5 Adolph, k Ell. x. b. 164, 
we think the (ttelnm right, and the de(‘ision wrong. Stephens, in his Commenta- 
ries (2 C'oiiiiii. innkeeper is responsible for the goods and 

chattels brought by any traveller to his inn, in the capacity of guest there, in 
every case where they are lust, damaged, stolen, or taken by robbery^ except 
where they are stolen by the traveller’s own st*rvant or companion, or from hy 
own person, or from a room which he occupied as a mere guest, or entirely 
through his own gross negligence ; and Mr. Chitty, in a note to Blackstonc's 
Coiiuneiitaries (1 Comm. 430, note 22), diM’lares it to be long*estal>Iished law, 
that the innkeeper is botlnd to restitution, if the guest is roblted in his house by 
any person whaUrtr ; unless it should appear that 1u< was robbed under circum- 
stances like those, which, as above seen, constitute a<1inittcd exceptions. In the 
recent ease of Mason v. Thoiuj»sou, 9 Pick. 2S0, 281, it has been laid down in 
Ma.ssnchusetts, that innkeepers, ns well as 4*oinmon carriers, arc regarded as 
insurers of the ju'operty coiuniittcd to their care, and are bound to make restitu- 
tion for any injury or loss, not caused by the act of Ciod, or the common enemy, 
or the neglect or fault of the owner of the property. And in (irinnell i>. Cook, 
8 Hill, 488, Mr. Justice llronson states the rule in the following wonls: *Tho 
innkeeper is bound to receive and entertain travellers,! and is answerable for 
the goods of the guest, although they may be stolen or otherwise lost without any 
fault on his fHirt. Like a common carrier, he is an insurer of the property, and 
nothing but the act of Cod or piibli<* enemies will e.xcusc a loss.’ It thus appears 
that some Courts as well as coniment.ators are, at length, returning tathc sound 
and healthy princi))lo of the common law, which places the liability of inn- 
kee|Htrs and carriers on the s:une ground. And why should there be any dis- 
tinction ? * Rigorous ns the law in relation to innkeepers may seem,! says Sir 
"William Jones (Bailments, 9a, 9G), * and haiil as it may actually lie in one or 
tw^ particular instimees, it is’fouiuletl on the great principle of public utility, to 
* which all private considerations ought to yield ; for travellers, who must be 
nmnerous in a rich and commen'ial country, are obliged to rely almost implicitly 
on the good faith of innholders, whose education and morals are usually none of 

‘ Calye’s case, 8 Co. B. 32 ; Com. Dig. Action on the Case for Negligence^ 
B. 2. 
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§ 474. Having thus seen what is the general responsibility 
imposed upon innkeepers by the eonimon law, it may be proper 
to consider: (1) whg are deemed innkeepejrs in the sense of 
that law; (2) what are their general riglils and duties; (3) 
who arc properly to be deemed guests; (4) in respect to 
what goods, and under what eireiinistaiu'es, liability of 
innkeepers attaches ; (.*>) and lastly, inidcM* what eireiimstanees 
they are exonerated by operation of law, or by the acts of the 
parties, 

§475. (1) Who are deemed innkeepers. An iiink(*ep(;r may 
be defined to b<r th(‘ ki‘('p(*r of a eoiiinion inn for the lodging 
and entertaimneiil of trav(»lh‘rs and j>assengers, tlndr horses and 
attendants, for a reasonable rofnpensat ion.* It must; he a corn-, 
moil inn, or dirersorium^ that is, an inn kt‘pt for travt‘lh‘rs gen- 
erally (and not merely for a slant si*as4»n of thii year, and for 
select persons, who an* lodgers).* 'flie laiiguagt* of the Kegis- 
trum Brevium in desia-ibing iimlorepers is: JIuspitat.oresj qui 
hospilia mmmunia tt:nvnl ad hospilaadna hnmhivs^ pn* pantrSy nbi 
hujttsmodi hospitia cxistunt transraHft s:^ But it is not necessary 
that the party slioiild put up a sign as kt*i*per of an inn. It is 
suHleieiit, rf in fact he ket*ps a*ii inn.'* In a recent ease it was 
said: The true d(*liiiitioii of an inn is a house where the 

travelh^r is fiiriiished with ev4*ry thing which las has occasion 


the host, Aiul who inight.havc rrc(|iioiit o])}K)rtuniiii>s orassor/intiiig with riiHians 
or |)iUi*rer#i, while the Vijun*<l roiiM srlduiti or iu.tit olilaiii proof of 

such combinations, or i^vcn of tli(*ir nc"li»<*iirc, if no actual fraud had been 
committed by tlicm.* Xtjw, aro tlic vrry nrasons asMgned by the. law fiir 
the extraordinary rcsponsilality imposed on <’oninioii c*arrii‘rs; and, the reasons 
for the rule being the same in boili caws, there is, in principle, no j»ropri«ty in 
making a distinction. Wc think that an innkeeper is bound to keep the prop- 
erty of his guest safe from burglars and robbers without, as well as from thieves 
within, his house.”] 

^ Bac. Abridg. Inns Jnnkeepf^rs^ C. 

■ Calye*s case, 8 CdPR. .*52; J*arkhurst r. Foster, Garth. 417; s. c. ft Mod. , 
R. 427; A. c. 1 Salk. 11. 387; Lyon i\ Smith, 1 Morris, 184 ; State v. Mathews, 

2 Dev. & Bat 424 ; Bonner v. Wclborii, 7 (Jco. 29*1 ; Ba^*. Abridg. Inns Inn^ 
keepers, B.; 1 Bell, Comm. 469 to 472, ftth edit; 1 Bell, Comm. § 403, 404,^ 
4th edit * • 

* Calye*8 case, 8 Co. K 32 ; Plowd. R. 9 ft ; Fits. Nat Brev. 94 a. 

^ Baft. Abridg. Inns Innkeepers, •B. 

35 * 
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for whilst on his way.” ^ [Or, as defined in a later case : a 
“ 4 jul)lic house of entertainment for all who choose to visit 
it.” Thereforcy where a house of entertainment was kejit in 
London, in which the keeper provided lodgings and entertain- 
ment for travellers and others, it was held to be an inn, 
. although it had no abibles, and no stage-coaches or wagons 
stopped there.3 But the kecpcT of a mere coffee-house is not 
deemed an innkeeper.** And a person who keeps a mere pri- 
vate boarding-house*, or lodging-house, is in no just sense an 
innko«per.*' 

§470rt. lial)ilitic.s of a boarding-house keeper were 

.much discussed in a late English ease in the Queen’s Bench.^ 


' Thompson r. Lacy, 3 liarn. & Ahl. 28.*) ; 2 Kent, Comm. Lcct. 40, p. 594, 
595, 4tli edit. 

® Wintcrniuto ?% Clark, 5 Saiidt*. Superior Ct. 217. 

■ Thompson r. Lacy, J) Barn, it Aid. 2s:). 

* I)od r. Lamifi;;. 4 Camp. U. 77. Sec Kistou r. Hildebrand, 9 B. Monr. 72. 
Qii/rrc, whether the keciun* of a hold, not bcin^ described a.s an innkeeper, is 
to be deemed an innkeeper. Sec Jom*s r. (ksburii, 2 Chitty, U. -IS-l; I Bell, 
Comm. p. 409, .5th edit.; 2 Kent, (’oiiim. Lect. >lo, p. 505, 590, ‘Mh edit. 

* 1 Bell, Coiiim. p. ‘HJO, r)th edit.: l Bdl, Comm. J 402, 40.*), 4th edit. 

* [Danscy r. Uichardsoii, 2.5 Kmx. f.aw it Iv[. U. 7t»; 1 El. & Bl. 108. The 
declaration stated that the plaiutifV had become a guest in the boarding-house 
of the defejidant, upon the terms, aiiionsgt others, that the defendant would 
take due and reasonable care of the giH)ds of the plaintilT whilst they were ih 
the house of tin? defciidaiit, for hire and reward, and it then became the duty 
of the defendant, by herself and .servants, to take sucli care of the plaintifT’a 
goods, whilst a guest in the defendant s house. Breach of the alleged duty, 
and a loss of the- plaintilf's good.<, by the neglect of the defendant and 
her servant). On the trial it appeared that the plalntiflf had been ro- 
ceived as a guest iu the defenda^ifs boarding-house, at a weekly payment, 
upon the terms of being provided with lK>ard, and lodging, and attend- 
ance. The plaiiititV being about to leave the house, sent one of the defend- 
ant's servants to pundiaso some bisiniits and he left the front door ajar, and 
whilst he was absent on the errand a thief entered the house and stole a^^box 
of the plaintilT's from the hall. 'Flic learned Judge dffected the Jury that tlje 
defendant was not bound to Uikc more care of the house and the things in it 
than a pnidout owner would lake, and that she was not liable if there were no 
negligence on her part in hiring and keeping the servant ; and he left it to * 
the Jury to say wketber. supposing the loss to ha\^ been occasioned by the 
negligence of tlio servant in leaving the door ajar, there was affy negligence 
on .the part of the defendant in hiring or keeping the servant Held, by the 
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And it is now held, that the law imposes obligation upon a 
lodging-house keeper to take eare of the goods of liis lodgers ; 
aiiB, accordingly, he.is not resj^oiisible for theft of them by a 
stranger who came in to vitnv tile rooms, which were about to 
be vacated by the plaiiitilF; although the plaiiitiir was tlicii^ 
absent, and the stranger was allowed to look at iiie rooms by 
the defendant himselfjj 

§ 470. [2) As to the rights and duties of innkeepers. 
An innkeeper is hound (as has been alnv.uly said) io lake in 
all travellers and wayfaring persons, and to eiitirrtain jJiem, if 
he ean aceomiiiodatf* them fora reasonable eompensalion ; 
and he must guard tlieir goods with propcT diligence.- lJut 
he is not bound by law to furnish liis giii»sts with rooms to 
show their goods, hut only with (‘onvenit'itl lodging-romns and 
lodging.*^ If an inniieeper impropi'riy refuses io n*ei*ive or 
provide for a guest, lie is liabh* to be indieled therefor.^ .But 
he may not only refuse to reeeive a gnesi, who (unidii(*ts iiiiii- 
self ill a disorderly aiui noisy manner, but be may eonipel him 
under such cireumsiaiUM*s to leave* tin* inn, even after lie hsis 


Court, that at least it was the eluty of lh(* ilefrudaiit to take .siicli care of her 
house and Uic things Of h<*r guests in it ns every jiriidcnt. lioiischoldcr would 
take; aiitl, hy Lord Cainphell, C. J., and (Nih.>ridge, J., tfiat she was hound not 
merely to be careful in the eli<»ic-e of her servants, ljut .'ih^dutcly to supply the 
plaiutifl’ with certain thing.s, and to take due and reasonable care of her gcKab; 
and that if there ha<l lieen a want of sueh can? as regarded the plaintiff's liox, 
it was immaterial whether the. iiegiigeiit net was that of the defendant or her 
servant, though every eare had bee.n taken by the deferidant in employing 
such S 4 *rvaut; and, conse(|uerit1y, that the flireetion of th(i#ffariied Judge was 
not correct; but, by Wightinaii, *J., and Krle, J., tliat the duty of tlie defend* 
ant ^id not rcrpiire that she should do more than take all re(|uisite eare to 
employ and keep none but trustworthy servants; and that if that h;ul liocn 
done, the defendant was not liable for the single act of negligciice on the part 
gf Uia servant in leaving the drxir op<;ii ; and) therefore, that the direction at 
the trial was right.] . 

^ Holder V, Soulby, 8 J. Scott, x. B. 254 ; OS K. C. L. U. 

* Thompson v. Lacy, 3 Barn. & Aid. 283; 1 Bell, Comm. p. 472, 5th edit; 
1 Bell, Comm. § 402, 403, 404, 4tb edit; Grinmdl v. Cook, 3 Hill, R 485. 

* Burgess V. Clements, 4 Maule Sc Sclw. 30C ; h. c. 1 Stark. B. 251, n. See 
Fell V. Snigbt, 8 Mecs. & Webb. 269. 

* Bea V. Ivens,' 7 Carr. & Fayme, 213. 
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been received as & guest.^ [But he has n*o right to prevent 
a driver of •a coach that is a^ival to one which- favors the 
innkeeper, from ‘ resorting to his house , for reasonable pur- 
poses.2] The law invests an innkeeper with itome peculiar priv- 
ileges ; for he has a lien upon the goods of his guest, for his 
board and lodging and the liquors supplied him.^ [He also has 
a lien on the goods brought by his guest to the inn, although 
they are only hired by the guest of a third party ; at least, if 
that fact be not known to the innkeeper.* But later cases 
Irnve declared that if the innkeeper knows when the goods are 
brought, that they do iiot belong to his guest, he cannot de- 
tain them for his bilL^*] And he is not bound to examine into 
the nature and extent of the articles ordered by his guest, or 
the propriety of supplying them with reference to his just 
wants, provided his gu(\st be possessed of his reason, and he 
is not a minor, and the innkeeper is not guilty *of any fraud 
or imposition.^' If the lu)rses of a traveller be left with an 
innkeeper in his inn, tin* innkeeper has a lien oA the horses for 
their keep, even although the owner or traveller put up at a 
dilferent place; for it is not essential to such right, or to the 
travelh'r’s being liable for such keep, tliAt he should be a guest 
at the inn." [Although it is otherwise, if the horse.s be left 
with a livery stabh* k(*eper, although he may sdso keep an inn,® 


* Howell V. tTnekson, « C.irr. & l*aync, 742; Itox r. Iveng, 7 Carr. & Payne, 
213; Moriarty r. Brook:*, G ('arr. & Payne, tuM. 

• Markhsini v. Brown, S New llanip. 523. 

• Thompson i\ Laey, 3 Barn. & AM. 2S7 ; Proctor r. Nicholson, 7 Carr. & 
Payno, 07 ; tTone#i?. Tliiirloe, S Moil. K. 172 ; Post, § 004; Grinncll v. Cook, 
3 Hill, 11. 485; Dunlap r. Thorne, I Uich. 2!.*1. 

* [Johnson r. Hill, 3 Starkie, 172; Turrill r. Crawley, 13 Acl. & £1[. n. 8. 

107 ; a case of a chariot hired hy the pnost ; Snead i\ Watkins, 1 J. Scott (n. 8.), 
2G7, a case whore *an attorney^ clerk brought a letter-book to the inn, which 
belonged to his principal.] • . ^ 

* Broadwood v. Granara, 10 K.\ch. 417 ; 28 Eng. Law & Eq. R. 448, and 
'Bennett's note.. See abo, Carlisle r. Quattlebanm, 2 Bailey, 452; Fox tf. 
McGregor, 11 Barbour, 41 ; Binns r. Pigot, 9 Carr. & Payne, 208. 

• Proctor r. Nicholson, 7 Carr. & Payne, C7. 

. * Feet I?. kIcGraw,. 25 Wend. R. 654 ; Mason r. Thompson, 9 Pick. R. 280. 

* * Smith r. Dearlove, 6 Cbm. B. Kep. 132. And seo Hickman • Thomas, 
16 Alabama, 666 ; Thickstun v. Howanl, 8 Blackford, 535. 
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for the gooda must have come into hifl possession in his char- 
acter as innkeeper, and as belonging to his guest.] TravellcTS 
are also entitled to reasonable aecoininodation at the inn ; but 
they are not entitled to seleet a pariicular apartment, or insist 
upon using a bedchamber for othiT purposes than that for 
which it is designed; as, for iiistaiiee, to sit up therein all 
night, if the innkeeper is willing and olfers to furnish them 
with a proper apartment for the piirjioses desin'd liy the trav- 
ellers.* It has been said, that I he horse of a guewl can be 
detained only for his own meals, and not for the meals and 
expenses of Ihe guest.*'* The reasmi is said tc» be, i hat. ehaltels 
are in the custody of the law for the debt whi(r]i arises from 
the thing itself, and not for any other debt dmt from the same 
party; for the law is op<ui to all sneh del>ts, and doth not 
admit private persons to make reprisal. 'Fhis may be correct 
as to all other debts than the debt (‘onlraeted by thi^ party ub’ 
a guest. But there seems great reason to doubt, whether the 
lien of the innkeeper does ij«)t extcaul to all the goods which 
the guest has at the inn, for all his expenses 1lH*n‘. 'J’hi? gen- 
eral rule seems iti favor of sueh a lien, whether any c‘xpensc 
has been incurred on the parti(*iiiar goods or not. The eascis 
cited to support the opposite doetrine do not seem to justify 
it® 

§ 476 fz. It seems at one. time to have been ImU, that an. 
innkeeper had a li(*n upon tin* per.'^ori of his gMR, and the 
personal clothing then in wearing by him, for the amount due 
for the board, lodging, and other charges due to him.* But 
that doctrine is now eii1in*ly repiidiati'd ; and it is held that 
the lien does not extend to his person or per.'^ohal clothing in 


* Fell V. Knight, 8 Mecs. & Welsh. R. 269. 

* Bac. Abridg. Inns Jntilftprrs, D., which cites Ro.<t 80 v. Dranistccdy 2 
Boll. R. 439, and 2 Roll. Abridg. 8d. Tlics6 cases certainly do not support 
the doctrine. 

* Bac. Abridg. Inns §• Innkreffers, D., 2 Roll. Abridg. 85 ; Rosse v. Brani- 
steed, 2 Roll. R 439. See Thompson v. Lacy, Barn. & Aid. 283 ; Sunbolf v. 
AMbnl, 1 Horn & lIurL 18 ; s. c. 3 Mccs. & SVelsb. 248 ; Proctor v. Richolsoii) 
7 Carr. Sc’IPayne, 67 ; Jones v. Thurloc, 8 Mod. R. 172. 

* Newton p, Trigg, i Shower, B. 270 ; Bac. Abridg. Inn$ Innkeepm; D. 




aetaal wear.^ This Ihtter doctrine seems founded in all the 
just analogies of the law applicable to cases of disttess.^ 

§477. (3) Wha are to be deemed guests. As inns are 
instituted for passengers and waj^faring men, a neighbor or 
friend, who is no travpller, but comes to the inn at the request 
of * * * § the innkeeper, and lodges there^ is not deemed a guest.® 
But where a traveller comes to the inn, arid, is accepted, he 
becomes instantly a guest.^ If a traveller leaves his horse at 
an^nn, and lodges elsewhere, he will be deemed a guest.® But 
he wilknot be deemed a guest in such a case, iAie leaves goods 
for which the innkeeper receives no compensation.® Therefore, 
where a person came to an inn with a hamper of hats, and 
went away, and h‘ft them there for two days, and in his absence 
they were stolen, it was held that he was not to be deemed a 
gnest; and that the innkeeper was not liable for the loss there- 
of." The length of time that a man is at an inn makes no dif- 
ference; whether he stays a week, or a month, or longer; so 
always that, although he is not strictly fransiensy he retains 
his character as a traveller.® [And if he stilMs in reality a 


* Sunbolf V. Alford, 1 Horn & Hurl. i:); s. c. 3 Mccs. k WcUb. 248; Post, 

§ G04. And see McDanicU v. Uobinson, 2U Vuriiiont, 335. 

* Sunbolf V. Alford, I Horn & Hurl. 13 ; 8. c. 3 Mecs. & Welsh. 248; Post, 

§ 604. ^ 

■ Calyc'sjRlIlw^ 11. 32, 33 ; Par. Abridg. Inns S’ Innkeepers^ C. 5; Com. 
Dig. Action on the Case for Xipf iff cure. It. 2. • 

* Calyo's case, 8 Co. U. 32 ; Ilac. Abridg. Inns A* Innkeepers, C. 5. 

* York (frindstone. 1 Salk. 11. 3tS8 ; s. i*. 2 Ld. Ikiyiu. 8G6, by tlirco Judges 
against Lord Holt; (Iclley i\ Clarke, Cro. Jac. 18S; Mason c. Tliorapson, 9 
Pick. 11. 280; Pcct i\ Metiraw, 25 Wend. 11. 653. See the caso of Mason v. 
Thompson, 9 Pick. 11. 280, on this point discussed in (irinncll r. Cook, 3 Hill, 
R. 485. [Sco McDaniels r. llobinson, 26 Venuopt, 316, where the subject 
is fully and ably cxamineil by llcdficld, C. J., and the rule of the text snstained. 
See further Wintemiute r. Clark, 5 Sandf. (Superior Court), 242; Hickman v. 
Tliomas, 16 Ala. 666 ; Thick.stun r. Howanl. 8 lllackf. 535; Smith v. Dcarlqve, 
6 Com. II. Hop. 182; Wa.diburn r. Jones, 14 Harbour, 193.] 

* York it. Grindstone, 1 Salk. 11. 388 ; s. c. 2 Ld. llaym. 866 ; Gelley v. 
Clarke, Cro. Jac. 188; ('*om. Dig. Action r,n the Case for Negfigence, B. 1, 2; 
Orange County Bank t\ Drown, 9 Wend. 11. 114, 115. 

’ Gelley r. Clarke, Cro. Jac. 188 ; Bac. Abridg. Inns Innkeepers, C. 5.' 

* Bac. Abridg. Inns Innktepers, C. 5; Com. Dig. Action on the Case far 
Xegtigence, B. 1, 2. 
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tmveller, the making of a spedal agrecmcntVith the iDq||:eep«r . 
for the price of hht board by the week will not change bia c&ar> 
acter as a guest, aiyl make him a mere l|paider,^] But if a 
person comes upeCk a special contract to board, and sojourn at 
an inn, he is not, in the sense of the law, a guest ; but he is 
deemed a boarder.^ [And an innkeeper has no lien on his 
goods for his board.^] But if a person should eoine to an inn, 
and should leave his^^oods and horsi^s there, and go to another * 
town with intent to return to the inn, and i^terwards lie should 
return, and his* goods or horses should in tin* mean tjme be 
stoh*n, the innkeeper will h«* responsible tlierefor : for bueli per- 
son will be deemed during all the time lo be a guest.* 

§47S. (4) As to their liability. lnnke(*|>ers are liable only 
for the good> which an* brought wuhiii Ihi* inn {infra hospi^ 
tiuiu.)^ [Tnless thej also by 1h<*ir conduct assume the care of 
a traveller’s gooil^ befyre they nsieli the inn, as, wheh* they fur- 
nish them a convey anee from a railway station to their hotel.®] 
If, therefore, an innkeeper at the* reipiest of his guest si»nds his 
horse t<» pasture, and the horse is stoh-n, tin* innkt*<*per is not, 
as sueh, liable for the los^,7 'j'ln* hnnie rule would apply, if 
sheep slioiild be pul in a pastun* by or under Un* direetioii of 
the guest, and they should be injured by eating poisonous ))lanU.® 
But if the guest does not !*etpn*‘'t it, but the* imik(*eper does it 
of bis ow;ii accord, In* is liable fr»r tin; los.^-* As he will also 
be, if the loss is occasioned by bis own nc'gligciicc or omission 
of duly.'® IIow'CM^, it Inc^ been said, that this rulq requires 


* Berkshire Woelleii Co. r. JVwtor, 7 Cu«*1un;£, 117. 

* Bac. Abriilg. Jnus tV Jnnl^fptrsj i\ 0. 

* Ewart t;. Stark, 8 Uich. 4*28. 

* Gcllcy V. Clarke, Cro. Jac. 1H8. See Cirintiell r. ('ook, .3 Hill, K. 465, 
McDonald r. Edgcrton,5 Barbour, Supreme Ct. (N. Y.), B. 6fi0. 

* CalyeVi case, 8 Co. U. 3*2, 33 ; 2 Kent, Comm. Lcct. 40, p. 502, 593, Aih 
edit 

* Dickinson v. Winchester, 4 Cudi. 114. 

’ Ibid.; Calye's case, 8 Co. R. 32; Jones on Bailm. 91, 92, 94; 2 Kent, 
Comm. I.<ect 40, p. 592, 4th edit. 

* Hawley v. Smith, *25 Wend. K. 642. 

* Ibid.; Com. Dig. Action on the Case for Negligence^ B. 1, 2i Hawley e. 
Smith, 25 Wend. R. 642. 
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some j^qualificatioris; for if it is the common custom of the 
. country (as it is, in the summer eeasoh, in the interior toVns 
of Ainerica), to j^ut , horses in such a case to pasture, the 
implied consent of the owner may be fairly presumed; if he 
knows the custom.^ And the common usage of the country 
must, have great weight in all such cases. In the country 
towns in Amlnca, it is very common to leave chaises and car* * * § 
riages under open sheds all night at . inns ; and also to leave 
the stable doors op^n or unlocked. Under such circumstances, 
if a horse or chaise, should be stolen, it would deserve consider- 
ation, how fur the innkeeper would be liable, as the traveller 
might be presumed to consent to the ordinary custom.* 

§ 479. A. delivery of the goods into the custody of the inn- 
keeper is not necessary to* charge hi in witli them ; for although 
the guest doth not deliver iliciu or acciuaint the innkeeper with 
them, still tlie latter is bound to pay for ^hem, if they are 
stolen or carried away; (^ven although the persons who 
stole them or carried them away are unknown.* Thus, if 
a traveller directs his horse to be put into the stable, aud 
says nothing about tlie gig in which the horse is harnessed, 
and the gig and harness are h'ft in a place out of the inn yard, 
witR other carriages, and is stolen, the innkeeper will be held 
liable for the loss ; for the gig will Be deemed to be in his cus- 
tody.* So, if goods an* stolen from the chamber of the guest, 
and the guest gives no notice to the innkeeper that they are 
left thcrej he will be responsible for the loss, if they are stolen.* 
Nor is it aqy 'excuse for the innkeeper, that he delivered to the 


* 2 Kent, Comm. Lcct. 40, p. 502, 4th edit. 

* S Kent, Comm. Lcet. 40, p. 502, 4th edit. Sec Dansey t*. Richardson, 25 
Eng. Law and £q. R. 01 ; 1 Kl. & Rl. 168. 

* Calyc's case,'8 Co. IL 52 ; Quinton r. Courtney, llayw. N. C. R. 41 ; Gate 
t*. Wiggins, ^4 Johns. R. 175; 1 Boll, Comm. p. 469, 5th edit.; 1 9ell, Comm. 

§ 402, 403, 4th edit. ; McDonald i\ Edgarton, 5 Baijl)our, Supreme Ct (N. Y.), 
R. 560. 

* Jones r. Tyler, 3 Ncv. & Mann. R. 576; b. c. 1 Adolph. & Ellis, R. 522; 
2 Kent, Comm. Lcct. 40, p. 582, note (d), 4th edit. ; Mason v. Thompson, 9 
PicE R. 280. 

Kent V, Shncknoril, 2, Bam. & Adolph. 808 ; Ante, § 470 r 2 Ken^ Comin. 
40, p. 592 to 595, 4t]i edit ; Calye’s case, 8 Co. R. 82, 88. ^ 
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gaest the key of the chamber in which he is lodged, and that 
the guest loft the chambox|^or open.' But if the innkeeper 
requires of his guest) that nc should put his goods into a* par- 
ticular chamber under lock and key, and that then he will war- 
•rant their safety, and otherwise not; and the guest, notwith- 
standing, leaves them in an outer court where tjiey are taken 
away, the innkeeper will hv discharged.^ [A usage, however, 
at a particular inn for the guests to leave their money or val- 
uables at the bar, or in the hands of the clerk, without any ex- 
press direction from the innkfu^per, is not binding u])on any 
guest unless he be proved to have had aetua|| knowledge 
thereof.3] And although an innkeeper rednses to take charge 
of goods for a party until another flay; yet, if he admits 
him Jis a guest into hi^ inn for temporary refreshinents, and the 
goods are stolen while* he is tln*re, Hie innkeeper will he respon- 
Slide for the ]oss.^‘ If, indeed, the imiloM'per had received the 
goods, and the* party had gone away, and afterwards tin* loss 
bad occurred, the iimket^per would have* been liable only as a 
common bailee or depositary and if lie had refused to receive 
the party as a guest, he would not have b(*en liablo at all.® 

§ 4H0, Where the goods are delivered at th(5 usual place 
for such goods at the inn, tin* iiiiike(*per is chargeable with 
'them, although not strictly within the inn. Thus, if wheat in 
a sleigh is put into the outcT house, appiirtcmant to* the inn and 
used for such purposes, and aftcTwards it is stolen, the inn- 
keeper is liable fur the loss.^ So, if a liors<* is jJ^*liver(*d to the 


* Calye’s case, 8 Co. K. 32 ; Com. Dig. AcCtnn on (he Case for Net/fitjeuce, B. 

1 , 2 . 

* Calyc’s case, 8 Co. II. 32. 

^ ■ Berkshire Woollen Co. v. Proi'tor, 7 Cushing, 417. 

* Bennett v. Mcllor, 5 T. R. 273 ; McDonald v, Edgerton, 5 Barbour, Su- 
preme Ct. (N. Y.), R. 560. 

* Post, § 487. ♦ 

* Clute V. Wiggins, 14 Johns. R. 17.j ; 2 Kent, Comm. Lect. 40, p. 593, 504, 
595, 4th edit 

^ Bennett v. Mellbr, 5 Terpi R. 27JI; Com. Dig. Action on the Case for Neg* 
ligence, B. 1, 2; 1 Bell, Comm. p. 4C9, 5th edit; 1 Bell, Comm. § 4Q2, 403, 
404, 4th edit Bat in Albin v. Fresby, 8 New Ilamp. R. 408, where a traveller, 
arriving at an inn, placed his loaded'wagon under .an open shed near tlie high- 
BAitM. 86 
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ostler at the inn to be fed| and the ostler takes off the sqj^dle 
and bridle, and deposits them in belonging to the inn^ 

and they arc stolon, the innkeeper will be responsible for the 
loss.?. So, if a horse and. gig arc driven to an inn and the 
horse is put up into the stable, and the traveller is received into* 
the inii, b\it (he gig is plac(*d among other carriages in the 
open street (it being the day of a fair), without the inn-yard, 
where on days of the fair the jiiiikec'per is accustomed to put 
the carriages of liis guests, and the gig is stolen, the innkeeper 
is liabV) for the loss, and the place will be deemed to be for 
such ocoasioiis iiij'ra honpitium? 

§ 481. iU^hoiigh tlie g(*iieral language of the Writ in the 
Register is, that the initkeeper is liable for the goo(fs and chat- 
tels of the guest, which would seem not to extend to deeds, 
obligations, and ehoses in action ; yet the latter are held mova- 
bles within the custom to bind the iiinkceper.^ So, the inn- 
keeper will be liable for the loss of the money of his guest' 
stolen from his room, as \vv\l as for his goods and chattels.^ 
[For his liability extcMids to ail the mo\able goods and money 
of the guest placed within i\\v inn, and is not confined to sueh 
articles and sums only as are inH*e*<sary and designed for ordi- 
nary travelling expenses of tli(‘ guest.^J Jlut the innkeeper is 


way, and made no^ 2 'e(|ucst to the iiinkeejicr to take cvistody of it, and the goods 
were stolen from it in the iiighti it was liclil, that the -innkeeper was not liable 
for the loss, notwithstanding it was usual to put loaded wagons in that place. 

^ Halicnbake r. Fish, S Wend. U. 517. 

* Jones V. Tyler, 1 Adolph, tk Kllis, U. 522 ; s. c. 3 Nov. & Mann. 576 ; 2 

Kent, Comm. Led. 40, p. 592, 593, 4(h edit. ; Ante, § 479. . . 

* Calyc's ease, S Co. K. 32; Com. Dig. Action on the Case for Negtigenee^ 

B. 1, 2. 

* Kent V. Shuchard, 2 Barn. & Adolph. 803 ; Epps v. Hinds, 27 Missis. 658 ; 

Ante/ §470. • 

* [Berkshire Woollen Co. v. Proctor, 7 Cushing, 417, where $500 w£ stoleii 
from the guest’s room. The responsibility of innkeepers, aaid«Fletcher, J., for 
the safety of the goods and chattels and money of their guests is founded on the 
great principle of publie utility, and is not restarted to any particnlar or lim- 
ited amount of go^s or money. The law on this subjeetsis veiy clearly and 
succinctly statedly Chancellor Kent, as follows*: The responsiblli^ of the 
innkeeper extends to all his servants and domestics, and to all the inovablo * 
goods and chattels and mono^-s of.his gua»t, which are placed within the inn." 
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'likb]|^ only for the safe custody of the personal property ot his 
guest He is not responsible for any tort or injury done by his 
servants or others to the person of his guei^., without his own" 
cooperation. or consent.^ 

§ 482. (5) What circumstances will exonerate the inn- 
keeper. By the common law, as laid down in Calyc’s ease;^ an 
innkeeper is not chargeable, unless there is sorr^ default in him, 
or in his sqfvaiits, in the well and safe liecj)ing and custody of 
his guest’s goods arid eliatiels within his cohiinon inn; but he 
is bound to keep them safe^ without any stealing or purloining. < 
This doctrine, however, ought, perhaps, to be iiiid«^stood with 
this qualification, that th<‘ loss will be d(‘emed primd facie evi- 
dence of negligence; and that the innkeeper cannot exonerate 
himself, but by positive proo^that the loss was not by means, 
of any person for wliom^he is rc^sponsible, or was not of such a 
nature, as that he by law ought to be hi‘ld responsible therefonr.* 


2 Kent, Comm. 503. Tlio linbiHty of an iimk(>cpcr for the loRfl of the goofifi of 
his guest l)eing founded, both by the civil and common law, ujKin the principle 
of public utility, and the safety and security of the guest, there can be no dis- 
tinction, in this respect, between the goods and money. Kent v. Shuckard, 2 
B. & Ad. 803; Armistead v, Wilde, 17 Q. B. 7G1, G Kng. Law & Eq. R. 349; 
Quinton r. Courtney, 1 Haywood, 40. Tlio.priiKMpIc for which the defendants 
contend, that innkeepers are liable for such sums onlj', as are necessary and 
deingned for* the onlinary travelling e.\i>etiscs of the guest, is uhsupported by 
authority, and wholly jnednsistent with the principle upon whicdi the liability of 
an innkeeper rests. The reasoning, both of the civil and common law, by 
which the jloctrine of the liability of iiflikeepers, without proof of fraud or neg^ 
ligence, is’ maintained, is, that travellers are obliged to*rcly, almost entirely, , 
on the good faith of innkeepers^ that it would be almost impossible for them, 
in any given case, to make out proof of fraud or negligence in the landlord; 
and that therefore the public good and the safety of travellers require that inn-* 
holders should be held rcsiionsijjle for the safe keeping of the goods of the 
guesta^ This reasoning maintains the liability of the innkeeper for the, money 
of the gUGS^, quite as strongly as bis liability for goods and chattels, and it 
would be clearly incohsistenlrwith the general principle upon which the liability 
is founded, to hold that the defendants were not resjionsiblo for the money lost 
in the present case. * 2 Kent,C!omm. 592 to 594 ; Story on Bailm. § 478, 481 ; 
Saeider v. Geito, 1 •Yeates, 35. See Simon v. Miller, 7 Ix>ui8. Ann. R. 860.] - 
>lbid. 

* MCo.R.32,S3. 

> Bennett v. M^or, 5 Term R. 278.; Buigess u. Clemeils, 4 Manle & Sehr. 
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[Thus, the death of a horse, whilst in the care of ari inulleeper, 
ba.s been held sufficient to charge him witiii the loss, unless he 
can excuse himself by showing due care on his part.^] , 

§ 483. The innkeeper, however, may be exonerated in divers 
other ways; as, for exanpiple, by showing that the guest^ias^ 
taken upon himself exclusively the custody of his own goods, or 
has, by his own neglect, exposed them to the peril.® Thus, 
where a travelled had some boxes of jewelry, and deshed a room 
to himself for the purpose of opening and showing it to custom* 
ers ; ami he had the room assigned to him, and the key delivered 
to him, with directions about locking the door ; and he used the 
room accordingly, and unpack<*d his jewelry ; and he afterwards 
went away, and left thcjrooni for son?c hours, with the key in 
the lock on the outside of the door, and some of Ms boxes of 
jewelry were stolen ; it was held, that the innkeeper w^as not 
liable, and that tlie guest, by accepting the key of the iroom, 
under rile circumstances, had sn|)ers(;ded the liability of the inn- 
keeper to take care of the goods.'’ So, where a guest at an 
inn deposits his goods in a room, and makes use of it as a 
warehouse for them, having the exclusive possession of it, he is 
understood to take upon himself the exclusive charge of his 
own goods.* The same |)rincipie will apply, where a guest at 
an inn,Jnstead of confiding his goods to the innkeeper, of choice 
commits them exclusively to the custody of another person, 
who is living at the inn.'*’ [So where a person, after notice 
from the innkeeper that a safe was ])rovjd*ed for money, and 
that he would not be n^spoiisibj^ for tlieir loss, unless deposited 


806 ; Ante, § 473. But see llichiiioud t;. Smith, 8 Barn. & Cross. 9 ; Mason v. 
Thompson, 9 Pick. 11. 380, 384. 

1 Hill t*. Owen, 8 Blackford,, n. 838. 

' Calyo's ease, 8 Co. K. 33 ; 3 Kent, Comm. Loct 40, p. 592, 598, 59^, 4th 
edit.; Com. Dig. Action on the Ctufe for Negligence, B. 1, 3; Armistead v. 
White, 6i£ng. Law & )i)q. !(. 349. 

* •Burgess v. Clements, 4 Maulo & Sciw. 306 ; s. c. 1 Stark. B. 251, n. See .. 

Stephenson v. The N. Y. MS. Railroad Co. 3 Duer, R. 34(1. c , . 

* Farnsworth v. Fackwood, 1 Stark. R. 249 ; 2 Kent, Comm. Lect 40, p. 592, 

593, 594, 4th edit. ^ 

* Sneidor v. Geiss, 1 Ycates, R. 34; Com. Dig. Hction on (he Caee/or NegU- • 

1 , 2 . 
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tbereiS^ left (S»000[ jn gold* coin in a tnink in his room during 
hie absence to dinner in a hotel in New York city, he was held 
guilty of negligence and without remedy agflinst the innkeeper, 
although he had locked the door, and handed the key to the 
* innkeeper while he was at dinner, ^hiring which time the room 
and trunk were broken open and thcT money stolen.^] 

§ 484. But if the habit of the servants at an inn is to place 
the guests’ goods in their bedrooms, and a gnt*st should recpiest 
his to be carried into the common coiUmercial room, to which 
travellers in general resort, and they are there stolen, <ihe inn- 
keeper will nevertheless ])c held responsihlc* for the loss, unless 
he has given notice to the* guest, that he will not be respon- 
sible, unless the goods are put into the bedroom.^ [On the 
other hand, although it tlie eiistoin of travellers to leave their 
driving lK>xea in the eoininc*rei.d looin, it may be such grbss 
negligence in a travell(*r fietpiently to open his box and count 
his money in the pres«‘iic<* of many jjersons in the room, and 
to leave his box so insecurely fastc^iiefl as to open without a 
key, that the innkeopc'r will not be lyxbh* for a theft of the 
moiiey.2] 'The mere* excTcise of thc‘ clioiee of a room or other 
place by the guest, whu*li is not objeet(»d to, although it is for 
his own personal conveiiieiice, will not discharge* the innkeeper 
from his general responsibility, if the guest does not thereby 
acquire an exclusive jx)ss<*ssic»n of the room or place. [And 
generally room assigm^d to a trav<‘l](*i^ by an innkeeper, is 
a proper place of deposit for his baggage.*] 

§ 485. In many of the States of America, inns and taverns 
aij^ govenicd by special statute regulation^, and no persons are 
permitted to assume the business of keeping them, unless by 
particular license from tlie public authorities.^ The common 
law, respecting the duti(*s and llhbilities of innkeepers, is un- 
derstood, however, to prevairin all the United States, except 


* Fnrvls v. Coleman, 7 Smith (21 N. Y. R.), 111^1860). 

* Bichmondv. Smith, 8 Barn. & Cress. 9. [In thiscasc the innkeeper assented 
to the deposit of the package in the common commercial roo&.]« 

* Azmistead v. White, 6 Eng. Law and Eq. B. 340 j 17 Qacen’a Bench, 261. 

* See Simon v. Miller, 7 Louis. Ann. B. 3G8. 

* 2 Kent, Comm. Lect 40,. p. 596,' 4th edit 



' ^nrirKvsnait. 

liOuisiana^/in whici) State* the civil* law copstitat^ Ihe liakip 6f 
its jurisj^ndence ; and in so far as that law differs firom tiifs 
•commoh law^ it ftirnishes the rule for the government of all 
questions arising therein^ in all caches in which the civil code of 
the •State does not ) resciitt onc.^ 

§ 486. There seems to be one peculiarity of the Roman law, 
which has no place in ours. If an innkeeper entertained a 
traveller gratuitously, he was still liable to him as a guest for 
all losses and damages^ in the same manner as if he received a 
comprasation. Lirel ffratis mtvigaveris^ vel in caujwnd gratis 
diverlcriSi mn tamvn in factum actiones Abi denegdbuntur^ si 
damnum injurid passus es? But in our law, it is apprehended 
that he would not be so liable, unle&s he was to receive a* com- 
pensation.^ 

§ 487. The present head of inquiry may be closed by adding, 
that iiinkeepcrs are responsible for the loss of goods, only when 
they have been received by tht‘in in that character. If they 
have become baih^es geiHT.illy, tliey arc then liable only accord- 
ing to the nature of tl^ particular bailment or contract.* The 
same rule prevailed in the Roman law: Eodem mpdo tenentur 
caupones el slabuiarii, quo i\nrrcnt(s lugotiim suum recipiunt; 
sed si extra nvgotinm n ape r inf, non tenebnnlur,^ 'J'her(|fis a 
decision in the Scottish law, cpioted by Mr. Bell, which Ijcems 
at variance witji tliis doctrine. There, a parcel *eontskning 
money was given to an innkt'cper to be sent by a carrier or 
coach going from his house ; and it was subocqu^ntly miiising, 
and'the money stolen; and the innkeeper was held responiublc; 
but upon what ground docs not distinctly appear.® It 'Wy 
also be added, that an innkeeper is not liable to third perrons 

: \ 


* Code of Louisiana of 1825, art. 31, 32, 33. 

* Dig. Lib. 4, tit. 8, 1. 6 ; Potbicr, Pand. Lib. 4, tit 9, n. 4. 

* Bao* • Abridg. Inns, C. D. ; Cal} e’s case, 8 Co. R. 32 ; Thompson o. Lscy, 
3 Bam. & Aid. 285 ; Com. Dig. Action on the Case for Negligence, B. 1, 2. 

* Dig. Lib. 4, tit. 9, 1. 3^ 2 ; Hyde o. Trent & Mersey Nav. Co. 5 Term B. 
889; Com. Djp. Action on the Case for Ntghgence, B. 2; Post, $ 535. 

* Dig. Lib. 4, tit. 9, 1. 3, § 2; Fothier, Pand. Lib. 4, tit 9, n. 8. 

* 1 Bell, Comm. 469, and note (5),* 5th edit citing Williamson Vn White, 
15 Faip. Decis. 712. 
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of the clothing of his guests; but it is' « peir* 
sonal chaige upon the guest.^ 


AST. vin. coMuq|§ oabriers. 

§ 488. (3) In the next place as to Common Carriers. 
It has been already stated^ that the Rofhan law imposed by tho 
PrcDtor’s Edict the same respon«tibili^ upon innkeepers, ship- 
masters, and stable-keepers.*-* Whatever, therefore, has been 
said under the preec'din^ h(*ad, as to the rights, dufies, and 
obligations of innkeepers by the Roman law, applies with equal 
force to the rights, duties, and obligations of carHers by water 
under the same law.* In the modern countries governed by 
the Roman law the same rule is generally, if il is not invaria- 
bly, adhered to. It may bi‘ chnirly traced in the |urisprudenec 
of France, Spain, Holland, Scotland, liouisiana, and the fler- 
nian States.^ The case ol carriers by land, at least in modern 
times, seems not to ha\e been distinguished from that of 
carriers by water.* So that flie responsibility of common 
carriers usder the fon^igii law may b(‘ summed up in the 
following brief statmicnt. They an' responsible for thc'ft and 
damage caused by their servants, or by others in their employ 
and confidence, or under *lheir prote<*ti()n.; but they are not 
responsible fcr thefts committed with arm<»d force or other 
superior power; and, of coiirsi*, thej are c*\cinpted from losses 
by mere accident, qnd inevitable casualty.* 


^ Callankv. White, 1 Star^ II. 171. 

* Ante, § 468. • 

* Dig. Lib. 4, tit. 9, ]. 1 to 7; Pothicr, Pand. Lib. 4, tit 9, n. 1 to 10; 1 Do- 
mat, B. 1, tit IG, § 1 and 2 per tot 

* Pardessus, Droit Comm. P. 2, tit 7, ch. 6, art 537 to 555 ; Code Civil of 

France, art. 1 782, 1786, 1952 ; Moreau & Cadton, Partidas 5, tit 8, 1. 26 ; £nk. 
Inst B. 8, tit 1, § 28; 1 Bell, Comm. p. 4C5, 466, tfth edit; Abbott on Shfpp. 
p. 8, ch. 3, § 3, note (1) ; 1 ¥oct ad Pand. Lib. 4, tit 9 ; Code of Ijouisiana of 
1825, art 2722 to 2725 ; Ante, § 467. ' ^ 

* Ibid.; Merlin, Repertoire, VoUuref Voiturier; 1 Bell, Comm. p. 467, 5ih 
edit ; 1 bell, Comm. § 398 to 404, 4th edit; Ante, § 458. 

* Code Civil of France, art 1782, 1784, 1952, 1953, 1954 ; Elliott v, Bonell, 
10 Johns. B. 1. 
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: § 489. By the common law, as understood in the reigiv of 
Henry the Eighth, a responsibility of the like extent and natnid 
seems to have existed in England; for it is said that fit that 
time a common carrier. Was held chargeable in cases of a loss 
by r^bery, only when he hgd travelled by roads dangerous for 
robbery, or had driven by night, or at any inconvenient hour.^ 
However this may be, it is certain that in 'the commercial reign 
of Elizabeth a different rule prevailed ; ^ and the doctrine has 
for a* great length of time been firmly established, that a com* 
mon caj;ricr is responsible for all losses, except those occasioned 
by the act of God, or of the king’s enemies.® By the act of* 
God, a pbras^ which, perhaps, habit has rendered too familiar 
to us, is meant inevitable accident* or casualty;^ [but some de- 
clare that there is a distinction between “ apt of God and 
inevitable accident,” and that the former means 'a Natural 
necessity, such as winds and storms, which arise solely from 
i natural causes®]; and by the king’s enemies is meant public 
enemies, with whom the nation is at open war.® 

§ 490. The reason assignee^ by Lord Holt for this doctrine 
is as follows : “ The law,” says lie, “ charges this person (the 
carrier), thus intrusted to carry goods, against all events, but 
acts of God and of the enemies of the king. For, though the 
force fie never so great, as if an irresistible multitude of people 
should rob him, nevertheless he is chargeable. And this is a 
' politic establishment, contrived by tbc*policy of flie law for the 
'safety of all persons, the necessity of whose srffairs obliges 
them to trust these sorts of persons, that tliey may be safe in 
their dealings. For else these carriers might have an opportu* 


Ji. 


^ Jones on Bailm. lOS; Dbetor and Student, JOiai. cn. ss; Abbott on 
Shipp. F. 8, ch. 3, § 3, note (1) ; Noy’s l^laxiins, ch. 48, p. 93. 

* 1 Inst 89 ; Moore, B. 462 ; 2 Roll, Abridg. 3 ; Jones on Bmlm. lOa;- Fh>» 

prietors of Trent Navigation v. Wootl, 3 £sp. R. 127. ^ 

* See Me^oh v. HobedSack, 2 Zabriskio (N. J.), R. 872; Friend v. Wopds, 

6 Gratt >89. . 

Jones on Bailm. 104, 105. See Fish r. Chapman, 2 Kelly (Ga.), ^ M9; 
^Keal V. Saunderson, 2 Sm. 8c Mar. 572 ; WMpole v. Brhig^, 5 Blackf. 282. ' 

* See Trent St Mersey Navigation Co. v. Wood, 4 Dough 290; McAithor # 

Sears, 21 Wend. 198. . 

. * Abbott on Shipp. P. 8,oh. 4, § 8; Ante, *§ 26. 
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ditj of undoing all persons, that had any dealings with thc^) 
by combining with thieves, &c.; and yet doing it in such a 
dandestine manner, tas would not be possibkf to be discovered* 
And this is the reason the law is founded upon in that point?’ ^ 
The ground of the resolutjpn is 4as Sir William Joncisa has 
justly observed) not the rew^fd of^the carrier (upon which Sir 
Edward Coke lay^ much stress), b\it the public employment 
exercised'by thb carrier, and the danger of jus combining with 
robbers to the infinite injury of ^jommerce, and extreme incon- 
venience to society.^ lie is treated as an insurer aggjnst all 
but the excepted perils,-^ upon Unit disi rust, which an ancient 
writer has called the sinew of wisdom.* In triith,.tiic reason or 
policy of the rule is borrowed from the Roman law, where (as 
we have already seen) tlie rule is applied ecjually to carriers by 
water, to innkeepers, and to stable-keepers ; ® but it is applied 
with a stricter severity iii the common law, tlian it was in that 
law.® 

§ 491. The subject was dis(msgc»d with great force and point . 
in a modern case,^ where Mr. .Chief Justice Best elaborately 
examined the policy and foundation of the rule in all its bear- 
ings upon the commercial interests of the country. Ilis lan- 
guage on that, occasion was as follow's : “ When goods are 
delivered to a carrier, they are usually no longer under the eye 
of the owner; he seldom follows, or sends any servants with 
them to the place of their destination. If they should be lost 
or injured S>y the grossest negligence of the eai^ier or his ser- 
vants, or stolen by them, or by thieves in collusion with them, 
the owner would be unable to prove either of these causes of 
loss. His 'witnesses must be the carrier’s servants ; and they, 


^ Coggs V. Bernanl, 2 Ld. Rayin. 909, 918; The Maria & Vrow Johanna, 
4 Bob. Adm. R. S48, 352. See Orange County Bank v. Brown, 9 Wend. B. 
114, 115. 

* Jones on Bailm. 103, 104. 

• Forward v. Pittard, 1 Term B. 27. * 

* Jo^es on Bailm. 107; 1 Bell, Comnf p. 4G1, 4C4, 4G6, 467, 5tli edit; 1 
Bell, Comm, f 398 to 4*04, 44h edit 

Ante, §464. 

• 2 Kent, Comm. Leot 40, p. 597, 598, 4tb edit, 
i ’ Biley v. Home, 5*Bing. R 217. 
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.knowing that they conld not be contradicted^ would exeiuie 
iheit masters and themselves. To give*dae security to prop* 
eriy, the law has added to that responsibility of a carrier which 
immediately arises out of his contract to carry for a reward, 
nanUfely, that of taking all reasonable care of it, the responn- 
bility of an insurer. Frogi hi| liability as an insurer, the 
carrier is .only to be relieved by two things, both so well known 
to all the country,, when they happen, that no person*wonld be 
SO rash as to attempt to prove that they had happened when 
they had not, namely, the act of Ood, and the king’s enemies.” 

§492. In qucbtions, therefore, as to the liability of a car- 
rier, the ])oiat*ordiiiarily is not so much, whether he has been 
guilty of negligence or not, as whether the ]o^s comes within 
either of the excepted eas(»s.' Not but that, if the carrier is 
actually guilty of negligcniee, he will be liable for a loss, which 
otherwise might be deeinecf a loss by* an inevitable casualty.^ 
Thus, if a barge-master should rashly shoot a bridge, when the 
bent of the weather is tempestuous, and a loss should ensue, he 
would be chargeable on account of his temerity and impru- 
dence.* But it would be otherwise, if, using all proper precau- 
tions, he should shpot a bridge' at a proper time, and the barge 
should be driven by the force of tjie current or by the wind 
against a pier, and thereby the goods should be lost; for then Jit 
would be esteemed a loss by mere casualty.* The considera- 
tion of questions of this sort, however, will find a more proper 
place hereafter.* 

§ 492 a. But although the rule is thus laid down in general 
terms at the common law, that the carrier is responsible for all 


^ Abbott on Shipp. F. 3, ch. 4, § 1 ; Gosling v. Higgins, 1 Camp. R 451 ; 
McArthur r. Sears, 21 Wend. R. 190. 

* Ante, § 413(1 to 413 </, 516 to 519; Abbott on Shipp. P. 3, ch. 4, § 1; 
Jones on Bailm. 122; Lyon r. Mclls, 5 East, R. 428 ; Goff v. Clincjchard, cited 
1 Wils. R 282; Elliott v. Ro8.>cll, 10 Johns. R 1; 1 Rcll, Comm. 463,464, 
469,470, 5th edit.; 1 Bell, Cumm.J 397 to 403, 4th edit.; Ante, § 122, 189, 
959, 413, 419a to 413d; Post, § 50f. 

. * Jones on Baiim. 107 ; Amies r. Stevens, 1 Sir. 128. See Clark o. Barn- 
well, 12 Howard, U. S. R 272. 

• Ibid. 

, Post, § 510 to 526. 
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k{|ises not occasioned by the act Of God, or of the king’s 
enemies ; yet it is to be understood in all cases that the Yole 
does net cover any lasses, not within the exception, which arise 
from the ordinary wear and fear and chafing of the goods in 
the coarse of their transportation, or from their ordinary loss, 
deterioration in quantity or qqplity in the course of tlio voyage, 
or from their inherent natural infirmity and tondcniey to dam- 
age, or which arise from the personal neglect, or wrong, or iiiIb- 
conduct of the owner or shipper thereof.^ Thus, for example, 
the carrier is not liable for any loss or damage from the ordi- 
nary decay or deterioration of orangf's or other fruits in the 
course of the voyt^ge, from their iiiluTenl iiitirmity.or nature, or 
from the ordinary diminution or exaporation of liquids, or the 
ordinary leakage from the casks in which the liquors are put,* in 
the courae of the voyage, or from the spontaneous combustion 
of goods, or from their tendency to ellervcscence or acidity, or 
from their not being i>roperly put up and packed by the owner 
or sijipper; for the carrier's implied obligations do not extend 
to such casesA 

§ 493. The rigor of the* eoiniiion law as to carriers has in 
several eases been relaxed in UiigKiiid by statute, and especially 
in the case of the owners of ships.^ None of these statutife 


' 3 Kent, Comm. Lett 48, p. 290, 300, 301, 1th edit.; Po^t, § 512a, 516 to 
520, 576 ; Hastings 1 1 Pick R. 41, 42; Post, § 579. 

' [Especially where the h^akage aiists f||pm an iiiipcrfect bung in the cask. 
Hudson V. Baxendalc, 2 lluil. h, Norm. 575. In Stewart v. Crawley, 2 Stark. 
323, where a carrier was held liable lor the loss of a dog tied only with a string, 
Lord Ellcnborough said the case wai not ** like that of the delivery of goods 
imperfeefer packed, since in such ca&e the dctcf t was not visible.’*] 

* 2 Kent, Comm. Lcct 48, p. 299, 300, 3^1, 4th edit. ; Abbott on Shipp. P. 
8, ch. 3, § 9, 5tli edit. ; Id. P. 3, ch. 4, § 1 to 6 ; Whallcy v. Wray, 3 Esp. JL 
74; Blind v. Dale, 8 Carr. & Pa}ne, 207, 211 ; Hastings v. Pejjpcr, 11 Pifk. 
B. 41, 42; Brown v. Clayton, 12 Georgia, 566. See Warden v. Green, 6 
Watts, 424; Leech v. Baldwin, 5 Watts, 416; I/amb v. Parkman,* Sprague’s 
Dec. 348; Clark s. Barnwell, 12 How. 280. [He is liable for an injury to 
Sour, caused by the eluvium of spirits of turpentine, in the absence of ai^ 
usage to oany sucli articles as part of the same cargo. The'Bark Oolond 
ledyard, Sprague’s Dec. 530; Gillespie v, Thompson, 6 £L & BL 478, ndle; 
Alston V. Herring, 11 Exch. R 822.] ^ 

^ 7 Geo. 2,ch.l5; 26 Geo. 8,cli. 86; 53 Geo. 3,cb. 159; 6 Ge(K 4, di. 123 ; 
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Been\ to have been generally adopted in America;, and, with 
.the exception of some legislative provisions on the subject, in a 
few States, we aiq now left to the common law, as the only 
guide to regulate our inquiries aAd conclusions.^ 

9 494. fjet us then consider, (1) Who are deemed common 
carriers at the common law. (2) W^at are their duties and 
obligations. * (3) What are the risks for which they arc liable 
at the common law. (4) The commencement and termination 
of their risks. (5) The efTect of special contracts and notices. 

(6) Wfcat will excuse or justify a non-delivery of the goods. 

(7) The doctrine of average and contribution. (8) And lastly, 
the general rjglits of furriers 

§ 495. First. Who arc deemed qommon carriers. It -is 
not (as we hjive seen) every person who undertakes to carry 
goods for hire that' is dc(‘ined a common carrier.® A private 
person may (contract with another for the carriage of his goods, 
and inciir no responsibility beyond that of any ordinary bailee 
for hire, that is to say, tlie responsibility of ordinary dilig^ee.® 
To bring a person within the* description of a common carrier, 
he must exercise it as a i)ublie employment ; he must under- 
take to carry goods for peisons generally; and he must hold 
himsiclf out as ready to engage in tlie tran<^portation of goods 
for hire a bilsincss, not as a casual occupation hac ow.* 


1 .Will. 4, ch. G8; 1 Uoll, Comm. p. 561, 562, 5th edit; 2 Kent, Comm. Lect 
40,p. 605, 606, 608, 4th edit • 

‘ 2 Kent, Comm. Led. to, p. €06, 1th edit ; 3 Kent, Comm. Lect 47, 
p. 217, 4th edit; Stokes v. Saltonbtalt IS Peteis, R. 181, 191. See Revised 
Statutes of Massachusetts, 1836, di 32,*$ 1 to 4. 

* Anlo, § 457. Sec Gordon i. Hutchinson, 1 Wi^tts & Serg. 2ib ; Blan- 
chard t\ Laacs^ 3 Barbour, Supreme Ct (N. Y ), R! 388. 

* "Bac. Abridg. Came/, A.; 2 ifcnt, Comm Lcet 40, p. 697, 698, 4th edit; 
R 9 bin 8 on v. Dunmorc, 2 Bos. & Pul. 417; Hodgion v. Fullarton, 4 Taunt B. 
787 ; Hutton v. Osborno', 1 Sclw. N P. 120 (llth edit.); Jones on Bailm. 121 ; 
Satterloe V. Groat, 1 Wend. R. 272; Ilatchwcll v. Cooke, 6 Taunt B. 577;* 
Ante, § 457. 

* Ghboum r. Hurst, 1 Salk. R. 249 ; Satterlce v. Groat, 1 Wend. B. 272 ; 1 
Bell, Comm. 467, 6th cdH.; 1 Boll, Comm. § 399, 4th edit; CitiaensT Bank v. 
Nantucket Steamboat Ca 2 Story, R. 17. In Fish r. Chapman", 2 Kelly (Gs»)» 
B. 363, NisUt^ J., said ; ** It is from these definitions and from the two proposi- 
tions stated, that we are to deteniyne what constitutes a person a common car- 




r 

A‘ oodunoa eoirier has, therefore, beea defined hi «ii0«irfad' 
nadertakeefor hire 'or reward^ to tran^ort the gooda'<rf eiietii 

j : — ! — I i_*i • 

• A 

rier. 1 Itafer, then, thnt the business of calling must be habitual 4lid nft 
easual. An occaaiobal undertaking to cany gdbds will not make a person n. 
common carrier ; if it did, t^n it is hard to determine wbo, in a planting and 
commercial community like onn, ia not one j there are few planters in*our 91m 
State owning a wagon and team, who do not jpceasionally contnu^t to cany ^ 
goods. It would be contrary to rca^n, and excessively burdensome, nay, cnoN 
monsly oppressive, to subject a man to the responsibilities of a common car- 
rier, who might once a >ear or oftencr at long intervals, contract to hhul goods 
from one pi^nt in the State to another. Siieh»a rule would be exceedingly in- 
convenient to the whole coinniiinit^, for if t^stab^shed, it might become dilKcnU 
in certaiif districts of our State to ])roeiirc transportation.^ 

“ The undertaking must be general and for all people indiflorcntly. The 
undertaking may bercvldeneed b\ the oariiei's own notiec^ or jiractically by a 
series of actb, by his known li?ifttnal eonlinnance in this lino of business. lie 
must thds assume to be the 8ef\'ant of the public, he Viiust undertake for all 
people. A special undci taking for one man does not make a wagoner, or any- 
body else, a common carrier. I am \oty well aware of the importance ot* 
holding wagoners in this country to a rigid accountability ; they are from ne- 
.cChsity greatly trusted, valuable interests are coinmitted to tiicni, and they are 
not always of tlie most careful, sober, and responsible class of our citizens. 
Still the necessity of an inflexible adliorciiec to goiioral rules wo cannot and 
wish not to escape from. To guaid this point therefore, we say, thi^ie who 
follows wagoning for a liveldiood, or Ifp who gi\cs tp the world inany in- 
telligible way that lie will take goods or other things for transportation from 
place to place, whether for a >ear, a bcason, or less time, is a common carrier 
and subject to all his liabilities. 

One of the obligations of a cointiion carrier, as wo have seen, is' to cany 
the goods of any person oflering to pay his liirc ; with eertain specific limit»> 
tions this m the rule. If he refuse to carry, Jie is liable to be sued, and to 
respond in damages to the person aggriexed, and this is perhaps the safest test 
. of his clmractCT. By this te-t was Air. Fish a coiiitnon carrier ? There is no 
evidence to make him one but his contract with Chapman & Ross. Suppose 
that after executing this contract, abother application had been made to him to 
cany goods, which he refused, could he be made liable in damages for such 
/efusal upon this evideilbe ? Clearly not. There is not a case in the books( 
bat one, to which I shall presently advert, which would make him liable upon 
proof of a single carrying operation. « 

^ The extent of his liability, and bis inability to vary Chat liability by notien % 


* [It is necessary that the carriage be ibr hire and rewacrd ; for if it be • 

tCNU^ the carrier is not liable, as a common carrier, although such is bis busi^ 
nm, but only ft)r ordinaiy dfligence. Fay v. Steamer New World, I Calif. 848.] 
bailh; *7 
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' jM ehooae to' employ him from place to place.^ may tih 
. irom a place within the Kahn to a place on^ of it.^ Althoog^' 


^ OK Bpociftf acceptance^ ia anotiter feat. A common carrier h liable at all eTentSi 
• but for the act of God and the king's enemies ; mid be cannot limit or vaiy 
tbat liability. Whereas a cMrier for hire in a particular case, ia only answer- 
able for ordinary neglect, unless he by express contract assumes the risk of 
' common carrier '; his Lability may bo regulated by his contract. We 'do not 
’ think this undertaking would.give to hir. Fish that character which would pre- 
clude hiil| from deiining his liability in any other contract By this contrimt, he 
may bo liable pro hac vice as a common carrier, for that is a dilTeryt thing. 

Upon tlieso views we predicate ttib opinion, that tbo plaintiflf in error was 
not a common barrier. From the way in which the opinion of the Court is 
expressed in the bill of exceptions, 1 am left somewhat in doubt whether the 
able Jydge presiding in this cause, ibtonded to say that the plaintiff in error 
was a common carrier, or that under his contnftt ho was liable as such. If the • 
former, we think ho erred ; and if thd latter, as wc shall more fully show, we 
think with him. In either event wc shall not send t^e case back \ for if he 
meant to say tliaf the plaintiff upon general principles was a common carrier, 
^nkin^ as wo do that he is liable \inder this contract as such, he will not be 
benefited by the case going back. . . 

• ** In conflict with these views, it has bcrii^Lolil in Pennsylvania, that * a wag- 
oner who carries goods for hire, is a cromiiion carrier, whether transportation 
be his nrincipal aftd direct business, or an oei'asioiial and incidental employ- . 
ment' Gibson, Chief Justice, in Gordgn r. Hutchinson, 1 Watts & Sei^. R. 
S8d. This decision no dSubt eonteiuplates an undertaking to carry generally^ 
^without a special contract, and dues nut deny to the undertaker the right to . 
.'define his liability, llicre uc cases in Tennessee and Now Hampshire which 
favor the Peniisylvania rule, uut there can be but llftle doubt that that case is 


^ Alexander r. Green, 7 Hill, K. .'>44 ; Sheldon r. Robinson, 7 New Ilamp. 
JEl. 167^463; Elkins v. Bwton k Maine R. R. Co. .3 Foster, R. ^75; S emma p, 
Stewart, So Ohio, 7f; Tunnel r. Pcttijolin, 2 llarringt. 48; Blanchard «• 
Imacs, 3 Barbouy, Supreme Ct (N. Y.), R. 388 ; Dwight .v. Brewster, 1 Pick* 
R. 50, 53; Verner r. Swoitser, 32 Pegin. St. IL 212; Fuller v. Bradley,* 24 
Penn. St R. 120; Gisbourne m Hurst, 1 Salk. R. 2411, 250; 2 Kent, Comm. 
Lect 40, p. 598, 4th edit It is not necessary tlgit the ** hire ” should be for a* 
fixed sum. ' It is sufficient, if the compensation be *a quantum meruit^ inuring to ‘ 
the boifefit of the owners. Nor is it nccessapr that the contract diould be 
J^evidenced by a writing. Cltusens* Bank v. Nantucket Steamboat Co. 2 Stoijt 
. .B. 16 .-/ ■ • ’ 

, ' * jJ^ett tf. Peninsular, 3cc^ Stcamboai Coe8 Manning, Granger, It Bcolt, JL 
287; Crouch e. London k Northwestern Railway Ca 25 £ii|t Law ik £q* BL 

l:.:237. , 
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^6 exptenion used is a common earner of goods, yet 'ddi 
gi&ige is ndt to be nnderstood in a strict sense, for a oo]mnoil 
carrier may be of thodey as Veil as of goeds, and he will be 
bound as such for the carriage of money as well as of goods, if 
such is his own practice, or the common usage of the businesa 
in which he is engaged.^ 

(*496. Common carriers are generally of two descriptions i 
. (1) Carriers by land; (3) Carriers by water. Of tKc former 
des<^tion are the proprietors of Htage-wagons, [omnibuses,*] 
stag&raachcs, and railroad-ears, wliieh ply between /liflerent 
places and ^arry goods for hire.* yre trnekmen, wagonets. 


oppo«ccl to^tlic priiioiples nf the common I.iw, and its rule wholly inexpedient 
See Story on Bail. § 4.'i7, 405*,. Bat*. Al>. Carrier, A.; 2 Boik & Pul. 417; 4 
Taunt 787; Joiv^a on Bail. C21 ; 1 Wend. 11. 272; 6 Taunt It 677; 2 Kent, 
697. 

. ** Asouming then that Fi^h Va^ not a common carrier, what id ho ? Tliia • 

is a bailment for h\r*}, ^ localto opt ns mftetum luhendarum the in tho 
learned clasdification of baihiionts ni«ido by Holt, C. J^iti Coggd v.. Bernard. 
Mr. Fish is a private poison contracting to carrj' for hiru. Tho next cpiestloa* 
is, what arc hisi liabilities? And this brings us to tho main ]K>int of error 
chained upon the Court below, and that Im, that it erred in niling accord- 
ing to his contract the plaiiitifT in error was fiable as a common carrier. IniBll 
oases of carryhig for hire by a private ])orsoii, wo ^tato that ho is bound to 
ordinary dili^jhico and a reasonable exorcise of skill, and is not rcsponsiblo fbr 
any losses not occasioned by ordinary negligence, unices he has expressly hy (hi 
terms of his contract taKen upon himsttf siuh nskP Story on^ail. § 457; 2 Ld. 
Ra}m. 909, 917, 918* 4 Taunt. 11. 787; (> Taunt. K. 677; 2 Marsh. fL 226;. ' 
Jones on Bailm. 103, 106, 121 ; 1 Bell, Comm. 461, 463, 467 : 2 Bos. 6c PuL 
416 ; ^ Car. & Payne, 20/ ; 2 Kent, 697."] * 

' K6mp 0 . Couglitry, 11 Johns. B. 109; Tyly v. Morrice, Carth. R,485; , 
Post, { 680; Allen r. Scwall, 2 Wend. U. 327 ; s. c. 6 Wend. R. 666 ; Rnsidll 
0 . Livingston, 19 Barb. R. 316. See Citizens’ Bank v. NanUicket Steamboat 
pCo. 2 Story, R. 16, where the whole question is thoroughly commented upon by 
Mr. Justice* Story. 

' Dibble o.' Brown, 12 Geoigia, R. 217. . ' 

* Post, § 409; Coggs V, Bernard, 2 Ld. Raym. 900^ 918; Jpties on Bilhtta 
104, 106; Garside v. Trent and, Mersey Navigation Co. 4 T.Il 682; Hyde e. 
Trent 6c iiorsey Navigation Co. 5 T. R. 389 ; Forward v* Pittaid, 1 T. R 97t 
Kent, Comm. Lect 40, p. 698, 599, 4th edit. ; Gordon v. Littlor 6 Setg. k 
Bawle, 666: Bac.,Abridg. CarrierSfJL.; 1 Bell. Comm. p. 461^466, 6th adit; 

1 Ben, Gomm. § 699, 4th edit; Lovett u. Hobbs, 2 Shower, R. 128 ; Claijke e> 
Gray, 4 Etp. R. 177; 8.c. 6 East, R. 664; Dwight v. Brewster, 1 Pick. B, 60; 
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teamsters, carmen; and porters, who undertake to cany goods^ 
for hire, as a common employipent, from one town^o another^* 
or from one part of a town or city to another.^ Of the latter 
description are the owners and masters of ships, whether they 
are regular packet-ships, or carrying-smacks, or coasting-ships,, 
or other ships carrying on general freight^ [This is to be 
understood of owners who have the control, employment, and 
management of the vessel ; for the mere owner is not liable as 
a carrier merely by virtue of his ownership, the criterion being 
employipent, not ownership.^ So are the owners aiul mas- 
ters of steamboats engaged in the transportation df goods for 
persons generally f^dure/'^ So arc lightermen, hoymen, barge- 
owners, ferrymen," .iPal-boatmcn, s^nd others emplc^ed in the 
like manner.^ The owners of a steamboat who undertake to 


Camden and Amboy Kailroad Company f.^birkc, IS Wend. R. 611 ; Beck- 
man V. Shouse, 5 Rawlc, R. 170$ Palmer t\ (iraiid Junction Railway Com- 
pany, 4 Moos, k Welsh. R. 749 ; p4)well v. Myei*s, 26 Wend. R. 591. 

\ Gisbouriio v. Hufst, 1 Salk. R. 2-Sll ; Gordon TlutchinSon, 1 Watts k 
Soi^. R. 285. In this last cose it was held that a wagoner who carries goods for 
hire the^by contracts tlic responsibility of a common carrier, whether trans- 
pojrtation be his principal and direct business, or an occasional and incidental . 
employment * 

' 2 Kent, Comm. Leet. 40, p. 598, 599, 4th edit.; Robertson Kennedy, *2 
Dana, R. 481. 

* 1 Bell, Coiiim.*p. 467, 5tk edit; 1 Bcl1,t?omm. §«899, 4th edit. 

* Tuekerman v. Brown, 1 7 lharbour, R. 191. Sec IJetdirs r. Ry lands, 8 Har- 
ris, Penn. R. 497. 

* *2 Kent, Comm. Lect. 40, p. 598, 599, 608, 4th edit ; Jones on Carriers, 1 ; 
Bennett u. Filyaw, 1 Florida, R. 403 ; Abbott on Shipp. Pt. 2, cK. 2, § 2, 3, 4 ; 

* Jencks v. Coleman,. 2 Sumner, R. 221 ; OWingc County Bank r. Brown, 9 
Wend. R. 85 ; Cfosby r. Fitch, 12 Conn. R. 410 ; Camden and Amboy Railroad 
Co. e. Bnrke, 13 Wend. R. 611, 627, 628 ; Hastings a Pepper, 11 Pick. R. 41 j 
Allen n. Sowall, 2 Wend. R. 327 ; 8. c. 6 Wend. R. 335 ; Harrin^on v. Me- 
Shanc^2 Watts, R. 443; Saltus v. Everett, 20 Wend. K 267; Hall v. Con-.- 
'necticut Rive r j itomboat Co. 13 Connect R.*319. 

>; * See Wtllo^by v. Horridge, f6 Eng. Law and £q. R. 437 ; 12 C. B. 742;. 
>Wbito e. Winnisimmet Co. 7 Cushing. R. 156; Smith v. Seward, 8 BaiT,Penn» 

' B.'342 ; Peixotti a. McLaughlin, 1 Strobhart, 468 ; Wilsons v. Hamilton, 4 Ohio 
; St R. 722 ; Fritaeroy v. Donaldson, 5* Miss. 36 ; Babcock v, Herbert, 3 Alai' 
- 392 \ Sandeme. Younj;, 1 Mead (Tenn.), 219. 

I ' Jones on Bailni. 106, 107, 108 ; 2 Kent, Comm. Lect 40, p. 5jl8, (A9, 6<^. 
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tow freight-boab for hiiei or nndertake fo tovr vessels in or oat 
of port for hire, are not.ooromdn'farriets; but are responsible 
only for ordinary skiH, care, and diligence indlieir undertaking.* 
[Bat if they contract to tow a boat " at the risk of the masters . 
and owners ” thereof, they are still liable for gross negligence.* 
And it has been thongbt that expressmen, i. e. persons who 


4th edit; Bac. Abridg. Carrierg, A.; Morse i*. Slue, 1 Mod. K. ». c. i Vent 
R. 190, 238 ; u. c. T. Ray in. R. 220 ; 8. r. 2 Lev. R. G9 ; Rich v. Knceland, Cro. 
Jac. 330; Lyon u. 5 Kast, R. 439 ; DcMoft r. Larawny, 14 Wenil. It 225; 
Allen V. Sewall, 2 Wend. It 327, 310 ; s. c. 0 Wend. R. 325 ; Smith v. Seward, 
3 Barr, Penn. R. 342; 1 Bell, Comm. p. 407, .'>t]> edit; I Bell, Comm. $ 399, 
4th edit ; 1 Roll. Abridg. Actiott an/* CW, PI. 2. Jn Briiid i7.J)a]e, 8 Carr. 
& Payne, 207 ; h. (\ 2 Mood. 5c Bob. R. 80, Lord Abingcr hccms to havo hold, 
that a town carman, wlio-e carts pi} tor hire near tlic wharves, and who also 
lets the same out by the hour, or <la}, or job, is not a cpitmion carrier. It is 
very ditlicult to distiiigui.sh between the case ofat'annan and that of a lioynmn, 
or lighterman, or bargc-inan, piling 1 m4wccii ditlcrent ])artfi of tlic same town, 
or Uking jobs by the houifor tlu* day. And }et it does not seem to havo been 
doubted, that such hoyuicii, lightermen, and bargfuiieii are eommon carrien. 
Sec Lyoii e. Molls, 5 Kast, R. 139. WInit substantial distinction is there in tho 
case of parties, who ply for hire in the earriage of goods for all persons indif- 
ferently, whether the goods are carried from one town to another, or from ono 
place to another within tlie same town V [Tlij^t there is no such distinction, see 
Robertson e. Kennedy, 2 Dana, 430; [ngate'e. Cliri>tie, 3 C. A K. G1 ;,IIellaby, 
V. Weaver, 17 Law Times Rep. tfuly k, IH.*}!.] Im there any substantial diiTcr- 
eiicc, whotifer the parties have tixed ttrnmi of their business or not,^if they 
hold themselves out as ready and willing to carry goods for any persons wliat- 
. soever, to or from any^pluccs in the same town or in dinereid towns V. Is a ship, 
engaged in general freighting budness, or let out gciicmlly for hire for any 
voyage which tho freighter may reipiin^, loss a comnioii carrier than a jx^lar^ 
packpt-ship, which fdlch between diHerent |M)Vts V See Rich v. Knceland, Cio.> 
Jac. 330; 1 Roll. Abridg. Artioti sur Co^c, C., l^l. l-'i; Wardell v. Mourillyan| 
2 Esp. R/693 ; 1 Bgll, Comm. p. 407, 4G8, 5tli edK. ; Whalley v. iVray, 8 Esp. 

' {L 74 ; Harrington v. Lyles, 2 Nott A McCord, R. 88 ; Colieii v. Hump, 1 Mc- 
. Cord, R. 444 ; Pardee r. Drew, 25 'Wend. R. 409 ; Parsons v Hardy, 14 Wend. 
^ 215; Do Mott V. Laraway, 14 Wepd. R.,220 ; Muddle v. Stride, 9 Carr. A 
Payne, R. 380 ; Gordon v. Hutchinson, 1 Watts A Scrg« 285. 

^ Caton V. Rifbney, 18 Wend. IL 387; Wells v. The Steam Navigadon Co. 
2 Comstock, R. 204. jScc 2 Kent, Coram. Lcct. 40, p. 508, 599, i^th edit ; Leon- 
ard V. Ilen^ckson, 6 Harris, Penn. R. 40 ; Alexander v. Greene, 3 mil,*B. 9;^ 
8. C. 7 Hill, R. 533. But SCO Sproul v. Hemmingway, 14 Pick. 1 ; Smidi V. 
Fieipe, 1 Louts. R 349 ; Adams o. N. O. Steam Tow-boat, Co. 11 Louis. B. 49. 

* Wells V. Steam ]S7av^.*Co. 4 Seldeo, B. 375 ; Alexander v. Greene, 7 IBU, 
544. 




OOMMOH CARRIBRS. 


[csuyL 

fotward goods from place to place for hire, but in conveyances 
owned and managed by others, are not common carriers, 
although they carry -for everybody who •may employ them,^ 
but the better opinion i& otherwise.®] ^ 

§ 497. The rule in respect to carriers by water, eAablisheil 
in England, seems to be generally understood to be the rule in 
America. It has been recognized in an ample manner in sev-* 
eral of the Slates.® In one c^asc*, indeed, in New York, it was 
adjudged, that the owners of a vessel bringing goods from New- 
OrfeanSk to New York for hire were not to be deemed com- 
mon carrierh.^ But this decision is in direct repugnance to 
prior, as woJJ as to sub.'^equent, decisions made on the same 
point in the same State ; and the general rule of the common 
law is now fully establi-shed tliere.® An clFort aKo has been 
made in Pennsylvaiiiji to relav the general rigor of the rule, 
and to take a distiiu‘tion between carriers on inland waters and 
cartriers on land ; but it do(»s not seem as yet to be settled in 
that fcjtnb*.® In respect to (‘urriers on land, the rule of the 
common law seems <*veVyw1iere admitted in its full rigor," in 


* lIcnficUl V, Adams 10 llaihour, U. 577. 

* Read t\ Spaulding, 5 50.i ; Hnldwin r. American Exprcse Co. 23 

* Rl. 198; ILidnm'r. Adams IXpicss (V). G Hobw. 285 ; NcwsUylt v. Adams, 5 

Duor, 43 ; llichard>« r. AVosti ot(, 2 580. 

■ Riolianb r. (vilbort, 5 Day, U. 415; Rojee r. Anderson, 2 Peters, R. 150, 
155 ; 2 Kent, Comm. lA^ct. 40, p. GOO, G08, GOO, 4t11 edit.;»Clark r. Richards, 
1 Connect. R. 51 ; Williams c. (Iraiit, I Connect. R. 487 ; Bell v» Reed, 4 Binn. 
.fB. 1%7; Brownie.* Clayton, 12 (leo. R. 564; Emery r. Ilersey, 4 Green!. R. 
407 ; McClures r. Hammond, 1 Ba) , K. 00, 1*01 ; Harrington v. Lyles, 2 Nott k 
McCon), R. 88; Hastisgs r. Pepper, 11 Pick. ll. 41J| Dwight v. Brewster, 1 
Pick. R. 50 ; J[)e Mott v. Larawa}. 1 4 Wend. R, 225. , 

* Aymar r. Astor, 6 Coweii, R. 2GG ; Crosby v. Fitcli, l3 Conn. R. 410. 

* 2 Kent, Comm. Lect. 40, p. GOO, 608, GOO, and note (b) ; Elliott v, Rossell, 
10 Johns. R. 1 ; Kemp r. Coiightry, 11 Johns. R. 107 ; Allen v. Sewall, 2 Welid# 
R. 327 1 8. G. 6 Wcml R. 385. 

* ^rdon t*. Little, *8 Serg. & Rawle, 533 ; Bell t*. Reed, 4 ISinn. R. 127 ; 
Hand o. Baynes, 4 Whatt. R* 201 ; Beckman i«. Shouse, 5 Rawlo, B. 179 ; Post, 
§499. 

* 2 Kcfht, Comm. Lect 40, p. 599, 600, 608, 609, 4th edit ; Gordon v. Little^ 
8 Serg. & ]^wle, 533 ; Dwight r. Brewster, 1 Pick. R. 50 ; Hastings v. Pepper, 
It Pick. H *41 ; Hand v, Bayndi, 4 Whart. B. 204 ; B^kman v. Shonie, 5* 
Raw1i> 1L 179. 
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the States ^governed by the jyarispmdencc of tlie common law. 
Louisiana in general has followed the doctrine of the Roman 
and French law in hhr own code.^ 

§ 498. But the proprietors of stage-coaches, whose employ* 
ment^is solely to carry passengers (such as huckney-ooaehiiien), 
are not deemed common carriers.^ Alt hough as to tlic luggage 
or baggsTge of the passengers they may incur the same liability 
as common carriers.^ They arc not rc^j^nsible for mere ac- 
cidents happening to the (jersons of psTwengers, without any 
default whatsoever on their part. On the otla'r hand, Jhey are 
responsible for the e\er<*ibe of the liigla^st degree of care and 
diligence, or, as it has been expressed, for all, diligence in 
the carriage of ])asseiigers, as far as human care and foresight 
will go.* If (a^ is ordinarily the ease) they are also acenstotned 
to carry the baggage of pas‘<eiiger> all hough they receive no 
specific compensation therefor, but simply n*cei\e their fare for 
the passage of <he traNcllers; \et, like eommon eayiers, they 
are responsible for the safely of mk h baggage, and for proper 
care thereof; since it^coiistitutes a part of the wTviec* for which 
the fare is paid, and tlu* pa^^sengers are tluTeby inducted to 
travel in the <*oaeh, and the custody of tln^ baggage may be 
propi'rly deeinedf as in the c^ase of an innkbeper, an accessory 
to the priiiciphl cojitract.'* Upo» the responsibility of the pro- 


' Code of Louisiana of'lSi.'j, art. 2722 to 2728. 

* Bac. Abridg. Can if A.; 2 Knit. Cumm. Lcct. 40, p. 000 to 002, 4th 
edit; 1 Hell, Comm. p. 407, iOH, 170, Oth edit ; 4 Bell, Cutniiw§ 100, 4tli edit; 
Anton I'f IleavcD, 2 Ebp. R. 5.)3 ; White <. Boulton, Pedke, R. 81 ; Chrislio v, 
Griggn, 2 Camp. R. 79 ; Post, § 490, 090. 

* Sce^^ost, § 950; Ilnllinter r, ]S%}wleu, 19 Wend. R. 234 ; Colo v. Goodwin, 

19 Wend. R. 251 ; Powell u. 26 Wciid.*R. 091, 594, 596 ; Camden and 

Amboy Railroad and Transportation Qp. t;. Belknap, 21 Wend. R. 351 ; Pardee 
e. Drew, 25 Wend. R. 459 ; Bomar t;«Maxwell, 9 lliiinphrcys, It 621. 

* Post, § 601; Stokes v. Saltonstall, 13 Peror<i, R ISl ; Hall v, Conneetievt 
River Steamboat Oo. 13 Connect R. 319; Camden snd Amboy Railroad Cjp. 
0 . Burke, IS Wend. R €10, 627, 628 ; Avion v. Heaven, 2 Evp. R 533 ; Christie 
V. Griggs, 2 Camp. R 79; Dudley v. Smith, 1 Camp. R 167^*,. White v. Boul- 
ton, Peake, R 81 ; Robinson v. Dunmore, 2 Bov. & Pul. R. 417 ; 2'Kent, Comm. 
Lect 40, p. 600, 601, 4th edit; Sharp v. Grey, 9 Bjng. R.457. 

. * Lord Holt, in Lane o. Cotton, 12 Mod. R 487 ; Ante, § 470; Jones on 
Bailm. 94; Dig. Lib. 4, dt 9, L 5 ; 2 Ketih Comm, ^et 40, p. 600, 601, 4di 
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prietors of stagc-coaches, rail-cars^ and steamboats,' and other 
! canicrs of passengers,' we shall have occasion hereafter to treat 
more at large.^ 

§ 499. It has been a matter of some controversy, in what 
character the proprietors of stage-coaches, and steambpats* and 
rail-cars, arc to be regarded.* In regard to the persons of 
passengers, it is now clear (a^ Ve shall presently sc/fc),® that 
they are. nOt to be ddknt^d common carriers, so as to be liable 
for all injuries and images, from which, as. common carriers, 
they wopld not be exciiscid. The more important question has 
been in regard to their liability for the baggage of passengers; 
whether it is. that of conunon carriers, or only that of private 
persons engaging ordinarily for hire; that is, for due and 
reasonable skill and diligtniee in their undertakiiig.^ The gen- 
eral tendency of the’ authorities, however, has at all times been 
to the point, that, as to tln^ baggage of the passengers, the 
proprietor;^ are eoninioii earrh‘rs. [And if the baggage is. 
rctalued by the passenger under his (‘X(4usivc. possession and 
custody, the carrier is not liable/*] An^ ‘the doctrine seems 
• now firmly established, both in England and America, that the 
responsibility of ^oach proprietors, carrying passehgers, with 
their baggage, stands, as to their baggage, upon the ordinary 


edit.; Middleton r. Fowlor, I Salk. Tv. Upskarc r. Aidec, 1 Comyns, K. 
2 . 1 ; Post, § o.'iJ ; Wolff. Suiiiiiiers, 2 Camp. 11. (jyi ; Powell r. Myers, 26 Wend. 
IT. 5i)l ; Camden and Amlioy Uailroad and Transportation Co. r. Belknap, 21 
Wend. U. ; Pardee r. Drew, 2."> Wend. 11. 4.’>9; Hollister i>. Nowlen, 19 
Wend. U. 261; Bomar Maxwell. 0 Ilumpliroys, U. 621 ; Hawkins i*. llofT- 
man, 6 Hill, R. r»86 ; Blanehard i\ Isaaes, 3 Barbour. Supreme Court (N. Y.), 
R. .388. But sec Selw. N. P. ^23, note (d) ; Orange County *Bank v; Brown, 
"9 Wend. R. 85. 

» Pwt, § 690 to 60-1. 

■ Ante, § 496. 

• Post, § 590 to 604 ; 2 Kent, Comm. Lect. 40, p. 600, 601, 4th edit. 

* Sofw. N. P. 4lh edit. t). 333, and note; Clarke r. Gray, 4 £sp.R. 177; 
Robinson n. Dunmoro, 2 ifos. & Pul. R.. per Chainbre, J. ; 2 Kent, Comm. 
L'cet. 40, p. 600' to 602, 4th edit.; 5 Pctei^. Abridg. Carriers, 69, note; Jer- 
emy on Carriers, 12. 

^ * CobcA tf. Frost, 2 Ducr (N. Y.), R, 836; Hawkins v. Hoffman, 6 HU1,‘IL 
686 . 
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footing of coipmon corrieis.! Mr. Bell has deduced, this as 
the true modern doctrine' on the subjeclt* - But by baggage We 
are to understand sudh articles of necessity or personal conven* 
ience as are usually carried by passengers for their personal 
use, and not merchandise or other valnablos, although carried in 
•the trnnks of passengers, wh\ch are not designed ibr any such 
use, but.for other purposes; snch\is a sale and. the likc.^ [But 


’ Ibid.; Post, .§ S90; lirooku v. Pickwick, 4 King. 218, 222; fthristic c. 
Grig^, 2 Camp. R. 80; Allen i'. .Suwall, 2 Wend. R. 327, 311 ; s. c.*6 AVend. 
11. 335 ; Clai'kc (irjiy, 6 U. S ; Camden and Amboy Itailroad Co. r. 
Burke, 13 Wend, K. (ill, G27, fi*28 ; Orange Co. Bank r. Brown, 9 Wcml. R. 
85, 114 to 119; Hollister r. Nowlen, 19 W^end. II. 234 Cole r. Coodwin, 19 
Wend. R. 251 ; Camden and Amboy Uailrtiarl (\i. v. Jielkiiap, 21 Wemd. R. 
354; Powell r. Myor.s, 2(> Wend. 'R. 591; 2 Kent, Comm. Lcct. 40, p. GOO, 
601, 4t1i CMlit.*; l*ardeo i\ Drew, 25 Wend. K. 459. But see Beckman v. 
ShSuse, 5 Rawle, R. 179 ; Ante, § 497. 

* '1 Bell, Comm. p. 467, 46}S, 475, 5tb edit. ; 1 Bell, Comm. § 400, 4tli edit. 

• Fardel n. Drew, 25 Wend. U. 159; I'armela r. Fischer, 22 til. U. 212; 
IlawJ&ins r. lloflinan, 6 Hill, R. 5SG. [fn Dibble e. Brown, 12 Cieo. 217, Niii- 
bett, J., sakl : “It remains, however, to iiupiire, what is to be understood by 
bagga'^c, lor which they are thus liable? And we are not guided, in this 
inrpiiry by adjudications whieli settle a definite rule, of universal application. 
From their usual course of bgsine.ss, when tin;}' cairy a pa.sseiiger, a contraett is 
implied to carry also his baggage. 'I'hey are jiresiiiiied to be eoniperisated in 
the fare for bis transportation, an<l I ean very wtdl believe, well compensated, 
because the amount of travel is grc^atly iiicrea.‘<'ed by the comfort and croiivcn- 
icncc of carrying baggage^ and wouhl be lessened, if, ibr his baggage, a passen- 
ger was re(|uire<l to pay freight. It is curious to remark, as 1 do, en pfinsant, 
that the law takes more rare of a man's luggage, than it doe.s of hi.s ITfe.aijd. 
limbs; for the furmor, the carrier is liable a.s insurer againsCloss, cxce]?lt by tbo 
act of God and the public encmie.s ; for the safety of the latter, be is bound 
only to extraordinary care and diligence. But to return: to what articles, 
under the denomination of baggage, does tills implied eoiitract extend? 

“ Judge Story informs us that ‘ by baggage, we are to understatid sueh arti- 
cles of necessity or personal convcnieiiee as are ii-snally carried ,by passengers 
for their personal use, and not merchandise or other valuables, ‘altbough carried 
in the trunks of passengers, wkicli arc not designed for any such use, l)u^ for 
'Other purposes, such as a sale and the like.’ Story on Bail. § 49,9. In Oran^ 
County Bank v. Brown, Judge Nelson .says : * A reasonable amount of baggage^ 
by custom' or the courtesy of the carrier, is considered as included in the fare for 
tfao person ; but Courts ought not to permit tlii.s gratuity or custom to be abuBQdy 
and under, pretence of baggage, to include articles not within the sense or 
meaning of the term, or within the object or intent of the indulgence of the 
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.'it has bran said that although passenger carriers are not liable 
’ &i merchandise when packed up with a traveller’s baggage, if 

— , : pk — 1 

carrier, and tboroby defraud him of his just compensatipn, andT subject lii;||||ito 
unknown and illimitable hazainls.* Wend. 115, 116. In Hawkins ir. Hoff* 
man, Bronson, J., says: * An agreement to carry ordinary baggage may well 
be implied from the* usual course of business ; but the implication cannot be 
extended a single step beyond such things as the traveller usually has with him 
jas part of his luggage. It is doubtless difficult to define, with accuracy, what 
■hall bo ftsemed baggage, within the rule of the carrier's liability. I do not 
•intend to' say, that the articles must be such as every man deems essential to 
his comfort ; for some men may cany nofliiug,^or very little with them, when 
they travel, whilst others, consult their convenience by carrying many things 
Hor do I moan to say that the ^mle is confined to wearing apparel, brushes, 
razors,^writing apparatus, and the like, which most persons deem indispensaible. 
If one has books tor his instruction or amusement, by the way, or carries his 
gun or fishing-tackle, they would undoubtedly fall within the term baggage, 
because they arc usually carried as such. This is, I think, a good tesr for 
dctcriiuning what things fall within the rule.’ 6 lliira N. Y. R. 58D, 500. 

** It has b^cn decided that, under the term baggage, mendiandise, ns silks or 
other fine articles are not embraced (25 Wend. 4.'>8) ; nor large sums of money 
(9 Wetid. 8.5) ; nor samples of merchandise ((> Hill’s N^Y. It. 586). A watch 
is embraced, according to the Ohio (knirts. 10 Ohio U. 145. So fdr as tlicso 
rulings go, the doctrine may be considered ns settled, and jt roust be considered 
as shttled in all cases tailing within the reason of those rulings. When, how- 
over, all this is <lono, tlie subjeet is diseneumbered of but little of the difiiculty 
which environs it. Nor docs the text of Story, or the opinions of* Judges Nel- 
son and Bronson relieve it of embarra.ssment. When wo settle down with 
Judge Story upon the proposition that, by is to bo understood ‘such 

articles of nccoa^ity or personal convenience as arc usually carried by passen** 
gorS, l9t their personal use,’ wo are still without a rule for determining what 
articles are ineludc'd in baggage. For such things as would bo necessary to ono 
man would not bo necessary to another ; articles which would be held but o|^i- 
nary conveniences by A, might be con.«idercd ineiimbrances by B. One man, 
from choice, or habit, or from educational incapacity to appre(*iato the comforts 
or eouvoniences of life, needs perhap a pori manteaftj a change of linen, and an 
indifforant rai^r ; wlylst another, from habit, position, and education, is unhappy 
without all the appliances of comfort which surround him at home. The quan- 
tity |ind character of baggage miis^dmiend very much upon the condition in 
Ulb of the traveller — hi» calling, litsiptbits, his tastes, tlie length or shortnessT 
of his journey, and whether ho travels alone, or with a family. If wo agree 
further with Judge Story, and say that the articles* of necessity or of convetir* 
ience must bo such as are usually carried by <trav6llers for their personal use, 
we are still at fault, because there is^no State of this Union, nor in any part of. 
. any ono State, any settled usage, aa’to the baggage which travellers eany 
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the baggage be lost, yet if the merchandise be so packed as' 
to be obviously merchandise to the eye, and the carrier takes : 
it without, bbjeciioir, he is liable for the* loss.’ The term 
baggage' has been thought to include personal jewelry;* a 
w0ch in a* trunk, valued at 894 ; * a sot of carpenters’ tools, to a 
reasonable amount ; * a pair of {Pistols ; ^ money in a trui^ to a ' 

witb tii 9 m for their -pei^onal use. Tlie quantity anil character of liaggago 
found to accompany passengers, are as various as arc the countenances of tho 
travellers. . ^ 

**Thc negative part of Judge Story’s definition,^ with more procSiRon, fur- 
nishes a rule pro 4(^nlo, liaggage, he says, docs not cnihrace snerehandiso, or 
other valuables not designed for personal ust^, but which arc designed- for other* 
purposes, such as a sale or the like. We may safely say, that it does not em- 
brace merchandise or other articles which are intended to bo sold, lint it is 
not lo be understood, 1 apj^ehcml, that no article is embraced which may be 
clafted with iiierchandisc, or which is a valuable, other than such us is usual 
fiff personal use. llcgard must be had to the quantity and value of the articles. 

A trunk of laces, for instance, although light and small in bulk, clearly is ex- 
cluded. Their value would exclude them. The risk imposed U])on the carrier, ^ 
is not that contemplated in the implied contract to carry hatpjarje^ and to ho 
responsible for it. The liability in such a c*ase, would be wholly dispropor- 
tioned to the coinpensatiou which he is jircsumed to derive from the taro of • 
passengers, llesides, it is a fraud upon him to siiliject him to so great a hazard, 
without warning him of its existence.*”] • • 

* The Great Northern Itailway Go. r. Shepherd, !) Eng. Law and Eq. R. 477 . 
And .see a. c. 14 Kug: Law and Kq. H. .'Kilt ; a. o. h h^ch. K. 30. 

*. McGill V. Rowand, '3«Jiarr, (renn.) 4ol. And sc'c Brooke v. Pickwick, 

4 Bing. R. 218. See T^evins v. Bay State Steamboat Co., 4 Bosw. 223. 

' Jones 17. Yoorhecs, 10 Ohio, K. 145. But sec Bomar v. Ma.\well, 9 llumplr. 
B.621. 

* Porter u. Hildebrand, 2 Ifarris (Penn.), R. 129. 

* [Woods IK Devin, 13 111. R.’74G; Davis v. Southern Michigan R. 22 111. R.. 
281. . Treat, C. J., said : ** In the present case, the dc&ndant wUs a *commcn 
oarrier of passengers. Tho plaintiff engaged a passage to La Salle, ^nd sent 
his baggage to the boat The moment it was received on boarrl the defendant 
became respons^le for its safe delivery at the port of destination, loss occ»- 
abned by inevitablle accident or the public cAemics only excepted. The caqpet* 
bag was stolen from the boat and ney0 recovered by the plaintiff. Loss by * 
theft is not within either of the exceptions to the risk of a common carrier. 
The defendant is therefore charg&ble with the Value of the articles in the 
carpet-bag^ unless they are not to be regarded as forming a part of the bag- 
gage of a traveller. It is conceded that the f^ticles of wearing apparel weru 
properly baggage ; and the ODiy«questioiifl|in respect to the pistols. What con-^ 
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reasonable amonni;, bond fide intended for travelling expenses 


stitute* tlio baggage of a traveller, for the loss of 1*111011 a commo^ carrier is 
liable, [» a question of son^c practical importance, and one that has been n^h 
considered in reported case i. It in agr^d in all the ca^s that the term bag^ge 
iticludos the wearing apparel of the traveller. In the Orange County Bank v. 
Brown, supra, the trunk of a jiassenger containing $11,250 in money belonging 
to the bank was lost; and^the bank sought to recover the amount of the carrier, 
on the ground that it was part of the b;iggagc of the passenger. But the Court 
decided that the money did not fall withii: the term baggage ; and that the 
attemjit ft> carry it. free of reward under cover of baggage was an imposition 
on the Airrier. In Pardee c. Drew, 25 Wend. 457, where a trunk containing 
valuable nicrcbaiidisc, and noLhiiig else, was taken on boai*d^f a boat by a pas- 
*scng(^r, and deposited with the ordinary baggage, it was held that the carrier 
was not chargeable for its loss, in Ilaibvkins c. Iloflinan, supra, it was decided 
that the term ‘ baggage ' did not embrace samples of merchandise carried by a 
passenger in his trunk for the puqiose of enablmg him to make bargain*k for 
the sale of goods. In Cole r. Goodwin, It) Wend.*51, and Weed r. The Sara- 
toga and Schenectady Railroad Company, Id. 554, the Court held that a earrAr 
was liable for money in the trunk of a passenger not exceeding a reasonable 
amount for travelling expenses. In Junes r. Voorhce.s, 10 Ohio, 145, a carrier 
was made liable for the value of jui^old watch lost from the trunk of a passenger, 
lu McGill r. Rowatid, 5 Harr, -151, the husband was permitted to rci^ovcr of the 
, carrier the value of his wife’s jewelry which had bejn taken from her trunk on 
the coatdi in whicli she was a passenger. In Porter r. Hildebrand, 2 liar. 129, 
the Court litdd that a carpenter might recover from a carrier the value of tools 
contained with clothing in his trunk, whi(‘h the carrier had lost, the Jury having 
Ibutid that they were thc^easonable tools f>r a carpenter. 

The principle of the autlioritics is, that the term,* baggage’ includes a rea- 
sonsiblc amount of money in the trunk of a pa.ssenger, intended for travelling 
expenses, and suel| articles of necessity and convenience as are usually carried 
by passengers for their personal n.se, comfort , i instruction, nmusenfent, or pro- 
tection ; and that it does not extend to money, nferchandisc, dr other valuables, 
although carried in the triihks of passengers, which are designed for ditferent 
purposciC And regard may with propriety be h((b to the object and leugjth of 
the journey, the expenses attending it, and the habits and condition in life of 
the passenger. A more definite rule cannot be well laid down. The remarks 
of Bronson, J., in Hawkins v. lloiViiian, supra, arc pertinent. JIo says : ** It is 
undoubtedly ditfuMilt to define with accuracy .what shall be deemed baggage 
' within the rule of the carrier's liabilityl|^ 1 do not intend to say that the articles 
must be such as every man deems essential to his comfort; fo^ some men cany 
nothing or very little with Ihcm when tlief travel, while others consult th^ 
convenience by oanying many things. Nor do 1 intend to say that the rule b 
confined to wearing. apparel, brushes, razors, writing apparatus^ and the like* 
whicli most persons deem indispensaJUfk If one has books for instruodon or hb 
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■fthd personal use ; ^ although on this point the decisions are nbt^ 
uniform.^ But not large sains of money, such as are carried 
merely ^or transportation, and not for eonvcfiicnce on the way,® 
Nor articles of merchandise not intended for personal use; 
such as ‘^thirty-eight pairs of new shoes, sixty pairs of stock 
for boys’ shoes, and two papers%f shoe nails.” * Nor foie a box 
of jewelry, carried as and forwnerchaiidisc.*'*] 

[§ 499 a. The authorities arc not entirely harmonious upon 
the question how far, if at all, the plaintiff is a competent wit- 
ness, at conimou law, to testify to the contents of a^trunk or 
other package lost, or destroyed by a carrier. In one case he 
was adjiiitted, wliere tlu' captain <)f a vessel lia(L broken open 
and plundered a trunk, intnisfcul to liim;^ but this probably 
was on the ground of the* special <areiims1anees of the ease, 
and in odium spolialoris. lint many eases have gon<5 further, 
permitting the plaintiff, and in some instances his wife, to 
testify as to the contents and i.*n///e of the articles in a trunk 
lost by the carrier, and wIh'H' th**n‘ was no imputation of fraud, 
or vielence, but simply of ni‘gligene<‘ ; ^ and fhis on the ground 
of necessity; the riih^ evem in these eas(\s being eoiiilned, how- 


amiisomnnt by the way, or rarrlos bis or risbinir.tacklo, tbay would undoubt- 
edly fall within the term ‘ ba^rga"!;,’ tlu'v aro usually fiJirricd as such.*”] 

' [Jonlaii r. The Fall Uiver Uailroad (’<#5 Ciisli. K. 70; Illinois Central Rail- 
road V. Copeland, 24 llliitOfs, The siini of 1 was thought to bo an unrea- 
ftonable sum in Davis**, ^lidiigan, Railroacl, 22 111. U. 278.] 

• Sec? Grant v. Npwton, 1 K. 1). Smith, !).*>, wlmrc the? contrary is held. And 
see Bomar k Maxwell, !) llmni»hrcys, U.^;21. 

Orafigo County Bapk v. Brown, 0 Weiiflell, 8.'). 

• CoTliiis 17. Boston & l^Iainc Railroad, 10 Cush. OOfl, 

• Rieliards w. Westcott, 2 Bosw. /iSO. ^ 

V Herman t\ Drink water, I (rr(?f»nl. R. 27. And see Oppenheimor v. Edney,* 
9 Humphreys, R. 385. And the same rule applie.^ to robbery by an Innkeeper 
of a trunk of his guest. Sparr v. Wellman, 11 Mis.sourj, R. 280. And see* 
Sneider i\ Geiss, 1 Yeates, R. 34. * 

^ [Mad River Railroad Co. v. Fultdfll 20 Ohio, R. 318 ; McGill i7. Rowand> 
S Barr (Penn.), R. 451 ; Clark w. Spence, 10 Watts, R. 335 ; Johnson t7. Stone, 
11 Humphreys, R. 419 ; Whiteioll t*. CraMk 8 Watts & Sei^. R. 369 ; Gilmore 
V. Bowden, 3 Fairf. R. Some cases ^luirc an absolute neces^ty to. exist 
before such testimony is competent Dibble v. Brown, 12 Georgia, 217.] 
BAILM. 88 
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ever, to articles necessary and convenient for travelling ; ^ and 
in one ease it was held not to extend to money although 
there are contradietory decisions on this point/^ On the other 
liaiid, in Massaeliuscits »iid South Carolina, the plaintiff is 
excluded altogetlu^r, in such cases.** And in some courts he is 


* liingham r. llojsers, U Watts & Serg. K. 405; l*uilor v. Boston and Maine 
Bdlroad Co. 20 Maine U. 458. 

■ David V. Moorp, 2 Watts & Serg. K. 220. 

* Joliniion r. Stone, 11 Iluiiiplire^s, Tl. 410; 111. Central Bailroad v. Cope- 
land, 24 III. K. 222. 

* [Snow r. Kastern ILnilroad Co. 12 ]\fetc. 11. 44 ; Dill i\ I'ho S. C. Railroad 
Co. 7 Kiehard. R. 158. In the first easts Iliibbanl, J., is reported to have .said 
“The law of evidence is not of a fleeting eliaraeter; and though new coses 
are oeeurriiig ealliiig for its application, yet the law itself rests on the founda- 
tion of the aiicioiit counnon l;ov, one of the fiimhunental rules of which is, that 
no person shall he a witness in his own ease, 'i'his rule has existed for ages, 
with very liHle modifieation, and Ifas yiehletl only where, from the nature of the 
case, other evidence was not to he obtained, and there would bo a failure of justice 
without the oath of the jiarty. These are exceptions to the rule, nnd.ibriu a 
rule of themselves. In .<oiue eases, the adinissinn of the party's oath is in aid of 
the trial, and in others it boars direetly on the subje(‘t in eontroversy. Thus the 
oath of the- party is admittetl in respect to a lost deed, or other paper, prepara- 
tory to the oflering of secondary evideiiee to prove its contents ; am] also for tlio 
purpose of procuring a eonlinuaiiee of a suit, in onler to obtain tcsliniony ; and 
for other reasons. iSo the oath of a party is admitted to prove the truth of en- 
trio.s, ill his book, of goods ileliverdH in small amounts, or of daily labor per- 
formed, when the jiavties, from their situation, Iumc no evidence hut < their 
accounts, and, from the natun! of the traflic or service, cannot have, as a gciv> 
oral tiding. ' 8o, in complaints nndcr the bastardy act, where the olTenec is secret, 
but yet there is full proof of the fact, the oath of the woman is admitted to 
charge the iiidi vii^al. In cases also where robberies or larecnics have been com- 
mitted, and wherno other evidence exists but that of the party robbed or plun- 
dered, he has been admitted as a w^itness to ]>rove his loss ; as it is said the law 
so abhors the act, that the party injured shall have an extraorilinary'rcincdjf, in 
odium itjioliatorh. Upoli this principle, in an action against the hundred, under 
the statute of Wintoii, the ]>erson robbed was admitted as a witness to prove his 
loss, and. the tmionut of it. •Rul. N. P. 187; Ksp. on Penal Sts. 211 ; 1 Phil. 
£v. c. 5, § 2 ; 2 Stark. Ev. C81 ; Porter r. Hundred of Rcgland, Peake’s Add. 
Cas. 203. So in equity, where a man ran away witli^ casket of jewels, the 
party injured was aiimitted as a wit||ss. East Jndia Co. v. Evans, 1 Vern. 308. 
A case has^al.<o been docidcil in Almc (Herman c. ^rinkw'ater, 1 Greenl. 27), 
where the phiiutifl* was adniitted to testify. In that case a shipmaster received 
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admitted to testify to the contents of his trunk, but not to their 
value.'] 

§ 500. If the proprietors of a sta^c-coai^h for passengers 
carry goods also for liire, they are in respect <o such goods 
to be deemed common carriers, and responsible, accordingly.* 
Blit in all such cases, it must bir clear that the proprietors 
hold thcmst'lves out as persons exercising a public eniployincnt, 
and as benng ready to carry goods for hire for persons in gen- 
eral. The mere fact tliat thti ilrivers of their coai'hes are. 
accustmned to crarry packages of money or other thjngs for 


a tniiik of^oods in Loiidoii, ludon^rni^ to tin* jdninlltr, to lx* raVrieil in hid ship 
to Now York, ainl on lioanl which tho plaintilV liad cn^j.igcd his ]);issap[ 0 . Thft 
master sailed, «losi<riicdIy leaving the plaiiitifl", ami procccdi'd to Portland, instead 
of New York, lie there* broke ojicn and ]»liiiidered the trunk. These facts 
were found and tlie plaiiititf was allowed to testify as to the contents of 

the trunk. Those east'.s proceed upon tin* (‘riininal character of the atd, anti are 
limited in their nature. 'I'he pres<‘iit case tioes not thllAvithiii the principle. 
Here was no robbery, no tortious takiiij^away by the. dcfemlants, in) fraud com- 
mitted. It is simply a ease tjf nejrliireiice on the ]>ai*t of carriers. The ease 
is not brought within any exception to the common rule, and is a ease of de- 
fective proof on the part of the jilaiiititr, not nri.diig from neec..s.Hity but from 
want of caution. To admit the plaintiff’s oath, in cases of this nature, would 
load, wc think, to much greater iiiisehiefs, in the tenijitatioii to frauds and per- 
juries, than can arise from excluding it. If tin; j»arty about to.travel, pl.aces valu- 
able articles in his trunk, he should put them under the. special charge of the 
carrier, with a statement of what they arc, and of their value, or provide other 
evidence, befoixdiaiid, of *thc aiiiclcs taken by him. If he omits to do this, hc 
flicn takes tho chance of los.<t, as to the value of the articles, and is guilty, in a 
degree, of negligence — the very thing with which hc attempts to charge tho 
carrier. Occnisional evils only havo occurred, from such losses, through failure 
of proof; the relation of carriers to the party being such ^at the losses arc 
usually adjusted by compromise. And tlie.rc is nothing to lead us to innovate 
on the existing rules of evidence. No new case is presented ; no ffic^p which 
have not repeatedly occurred; no new combination of irircumstanccs.] 

' Parmcllcr r. McNulty, 10 111. I*. 558; Davis r. Michigan Railroad, 22 III. 
278; Illinois Cchtral Railroad v. Taylor, 24 111. R. 32.'l; Same v. Copeland, Id. 
382. 

* Bac. Abridg. Carriers^ A. ; Lovett c. Hobbs, 2 Shower, R. 128; Middle- 
ton V. Fowler, 1 Salk. R. 282 ; Upsharc r. Aidce, b Coniyns, R. 25 ; Dwight r. 
Brewsfcr, 1 Pick. R. 50; Allen r. Sewall, 2 Wend. R. 327, .311 ; 8. f^. 6 Wend. 
R. 835 ; Orange County Bank r. Brown, 9 Wend. R. 85, 114 to 119; Hastings 
v: Pepper, 11 Pick. R. 41; Camden and Amboy Railroad Co. r. Burke, 13 
Wend. R. 611, C27, 628; *2 Kent, Comm. Lect. 40, p. 598, 599, 600, 4th edit 
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hire, for their own personal emolument, will not make the 
proprititors responsible therefor, common* carriors^^ Neither 
will .the drivers tltemselves, in such cases, be personally liable 
as common carriers, if this is not their common employment, 
or if they do not hold themselves out to the public to carry 
generally for hire ; but they will be deemed mere ordinary 
bailees for hire/ The like reasoning applies to packet-ships, 
and steamboats, and rail-ears, which ply between different ports 
or places, and are accustomed to carry merchandise, as well as 
passc^iigers.-'* 

§ 501- Wlnai it is said that the owners and masters of 
ships are ilev?!m\l eoininoii carriers, it is to be underslood of 
such ships as are eniploytHl as general ships, or for the trans- 
])orfation of luerehandise for persons in general ; such as ves- 
sels employed in the coasting tra«h‘, t)r in foreign trade, or on 
general freighting business for all j)ersons oiiering goods on 
freight for the port of destination;' In such cases, it will 
make no diilerenee, Avhether in fact, the whole (;argo belongs 
to one shipper, or tp many shippers, so always that the ship 
retains her eliuraeter and employiuc'iit- as a general ship, or 
eoiuiiuin carrier. Jlnt if* the owner of a ship employs it on 
his own aceouiit generally, or if he lets tin*, tonnage with a 
small exeeplion to a single person, and then, for the aeeommo- 
datioii of a |Kirti(*iilar individual, he takes goods on board for 
freight (not nieeiving them for persons in general), he -will 
not be ileeined a common carrier, but a Aierc private carrier ; 
for he docs not, under sueli eireumstances, hold himself out 


* Middleton r. Fowler, 1 Salk. R. *JS2 ; Bean u, Startevant, 8 IJcw llauip. 
R. 140.^ But if tlio t'on-.'li owners eiuploy a driver under eonlraet that he 
receive a eertain siiiu of money p(*r month, and tlio compoiisatioa whieh shall 
be paid lor carrying small |NU'kaj[;e.<, that will make the earners personally 
liable for the loss of goixls by the driver, whieh he is intrusted to carry, unless 
the proprietor of .tlie gixxls knows the arrangement, and contracts witli the 
driver solely as priiK^i^ul. ibid. 8ce llosea r. MoCrory, 12 Ala. R. 349. 

* Shclde*ii r. Robinson, 7 ^ew llamp. U. 157 ; Tost, § 5U7. 

* Sheldon r. Robinson, 7 New Hanip. R. 157 ; Parker r. Great Western 
Railway Co. 7 Planning & Granger, R. 2«5.*1; Thomas i*. Boston and Providence 
Railroad Co. 10 Mete. R. 472. 

* Abbott on Shipp. P. 3, ch. 2, § 1, 2, 5th edit. 
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as engaged in a public business or employment.^ If the whole 
ship is chartered tty the owner to a single person for a particu- 
lar voyage out and lionic, for a specified freight, under a<!har- 
ter-party, that charter-party will, of course, be lu'ld to regulate 
the rights, duties, and responsibilities of the partu*s, and may 
supersede, pro hac rice^ the general rights, duties, and responsi- 
bilities of the ship-owner, as a common carrier.^ 

§ t)02, ^ person who receives and forwards goods (eonimonly 
called a forwarding inerchaii1)^vho takes upon hiniscilf the ex- 
penses of transportation, fi»r wmieh ht^ receives a enmitpnsation, 
from the owners, but who has no concern in the vc*ssels or 
wagons by whieh they are transported, and no uiterc^si in the 
freight, is not deeni(*d a c'oinie.oii carrier; but he is a mere 
warohousiMuan and ageiit.^ 

§ /50U. AVe hav*^ aln'ady ha<l oe<*asioii to notice, that, iiot- 
wiihstanding whariingers are soirietinics asserted to hr? liable 
as eoMuiioii earric^rs, y<*i that, properly speaking, there is at 
present no suHh ieni authority on whic h to n»st that doetriiie.'* 
§f501. It seems to have l)c*en hc*l(l, in one ease*, tliai a per- 
son wlio undertakers to c'arry goods !>y wat<*r is liable as a eoin- 
mon carrier, notwithstanding the* dc'clanitioii does not allege 
him to be a common carrier, but is founded upon a special con- 
tract.'" That case was in fact against a eoniiiion hoyman for 
the n(*gligeiit loss of goods; and the C’ourt was of opinion, 
that, as he', was a e*oniiiioii hoyiiiau, evidence to show that he 


^ See, however, Waller r. Ihv.w^jr, 11 .Muss. 11. OD; King v. Lenox, 19 
Johns. R. 23 j ; RoyiioMs v. Tnpp.in, ir» Mass. ,R* <17^^ Allen z.*. Scwall, 2 
Weiiel. R. 327, 312; Boucher r. Lawson, Cas* T. Hard. 191. See Sliae^kleford 
V. Wilcox, 9 Louis. R. 33, 81. 

■ And .**ec Tuekerman v. Brown, 17 Barljoiir, U. 191 ; Peters u. Ky lands, 8 
Harris (Penn.), R. 497. Sec Campbell r. Perkins, 4 Seldcn, R. 430. 

• Roberts t*. Turner, 12 Johns. R. 232 ; I"lalt v. Ifibbard, 7 Cowen, R. 497 ; 
2 Kent, Comm. Lcct. 40, p. 691, 4th edit.; Ante, § 444 to 4.60, 4.67, 495 ; May- 
bin V. South Carolina R. R. Co. 8 Rich. R. 210. But see TcaU v. Sears, 9 har- 
bour, R. 317, where Roberts v. Turner is distinguished. 

* Ante, § 451, 452. Sec also, § 457, 495, 496 ; Schroycr v. Lynch, B Watts, 
B. 433 ; s. c. 2 Law Reporter, 229, 230. 

‘ Dale V. Hall, 1 Wils. B. 281. Sec Mershon v. Ilobcnsack, 2 Zabriskie 
(N. J.), R. 382. 
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vrSiB in^'fact guilty of no negligence was improperly admitted in 
his defence. It is difficult to perceive how, upon the actual 
frame of the declaration, any general responsibility as a corn- 
mon carrier could be inferred. And the case, if it proceeded 
upon the notion that every carrier by water for hire was to be 
deemed a common carrier, and responsible as such, is incon- 
sistent with later decisions.^ 

505. In order to charge a person as a common carrier, it 
is not necessary that a specific smin should be agreed on for the 
hire; for/if none is agreed onTne is entitled to a reasonable 
compensation, upon the suiiic principles which govern in every 
other contract for hirc.^ 

§ 500. Where scjveral jjcrsons are engaged as partners in 
the business of eotniiioii carriers on land, and by contract be- 
tween themselves oik* liiids horses and drivers for eortaiu stages 
of the route, and tlu* oilier siipplicss them for the remaining 
stages, they are, notwitli^taiuling, to be treated as partners, 
and jointly responsible throughout the whole course of their 
route.3 The saiAe ])rineipie applies to dillerent partners in a 
coaeli-olTicc, who an* owiu'rs or partne^rs in dillerent eoaches 
employed at the same ollice on the eommon Imsiness.'* Al- 
though they htive not a eommon int^*re^t in each eoaeh, yet all 
of them will be held re'^poiu^ibh* as partners upon any eoiilract 
made by the keeper of the oliice ft)r the carriage of any pack- 
age, sent by either of the coaches in which the keeper is a 
partner, and of course for the loss thereof.^ [So, where three 

^ llultou 1% Ofebornc,*! Solw. N. V. loth edit. {). 309, note (C) ; Hobinson v, 
Dunmoro, 2 Bos. & Bull. 11. 7 ; Satterloe (h'oat, 1 Wend. R. 272 ; Boucher 

V. Lawson, Cas. Tomp. Hard. 101; Auto, § 457. 

' Bastard v. Bastard, 2 Shower, R. 81 ; l^ovett i\ Hobbs, 2 Shower, R. 129 ; 
Co^ r. Bernard, 2 Ld. Ra^ui. 009, 018; Allen v. Scwall, 2 Wend. R. 327; 
Ante, S 374 to 377. 

' Weyland v, Elkins, Holt, N. F. 227 ; 8. c. 1 Stark. R. 272 ; Fairchild v. 
Slocum, 19 Wend. R. 329 ; s. c. 7 Hill, R. 202 ; Weed v. Sarat. & Schenec. 
'Railroad Co. 19 Wend. R. 534 ; Eoyes v. Rutland & Burlington Railroad Co. 
1 Wms. (Vt.), 110. Ifut seo Post, § .538. 

» ' Hobby r. Mcars, 5 Barn. & Cress. R. 506 ; Bostwick v. Champion, 11 Wend. 
B. 571. 

' llebby i*. Mears, 5 Bam. & Cress. R. 504. Seo Lacosto v. Sellick, 1 Louis. 
Ann. B. 836. 
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separate railroad companies, owning distinct portions ooii' 
iinuous railroad between two termini^ run their carriages over 
the whole road, em{>loying the same agents to sell passage 
tickets, and receive luggage to be carried over the entire road| 
an action may be maintained against one of them for tlic loss 
of luggage received at one terminus to be carried over the 
whole road.^ But where three distinct sets of passenger car* 
riers, one on the Atlantic Ocean, one on the Isthmus of Nica- 
ragua, and one on the Pacific Ocean, combined their nieaiis of 
transportation, and so arranged them that! the several routes 
fonned a eontimions and connected line from New York to San 
Francisco, included by tlie agent in a* single advc^rtiseiiic^nt, but 
without any joint interest in iln^ passage-money, and no agree- 
ment as to its division, or the proportion which each set of 
owners was to receive; eaeh making ilsJ own charge for pas- 
sage, and issuing s(?parat(* tickets to passengers, and there was 
no agreement to sliare any profit and loss, but on the contrary, 
each set of owners had its own profits, and paid its own losses, 
and had no intcrc^st in the profits ur losses of the others, this 
was held to create, no partnership anK)ng the carriers.’** So, 
where a carrier upon the* New York eanals agna^d with a car- 
rier on the gr(*ai lakes, for a division in certain proportion of 
the total freight wlihih should be received for the carriage of 
goo^ls, vVhiiph after bc*ing <;arried over tnlhcr line, should be 
carried over the other, during the season of navigation, this was 
held not to. conijtitute a partnership, as between themselves or 
as to third persons ; and if one line pay sneh [>roportioii to the 
other for goods, carried over the latter, and claim the whole 
freight of the consignee, he cannot si^t up a claim against the 
first carrier for damage to the goods so carried.®] 

§ 507. Common carriers are not only responsible for their 
own acts, but also for the acts of their servants, and of other 
persons in their employment.^ The same rule prevails in the 


^ Hart V. Rensselaer & Saratoga Railroad Co. 4 Selden, R. 87. 

* Briggs 0 . Vanderbilt, 19 Barbour, R. 222. 4 

* Merrick v. Gordon, 6 Smith (20 N. Y. R.), 93, distinguishing and explain- 
ing Champion v, Bostwick, 18 Wend. 175. 

* Cavenagh t?. Such, 1 Fricei R. 328 ; Willianu v. Cranston, 2 Stark. 82 ; 
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feoman' law.i And any arrangement made between the car- 
riers and their servants or agents, whereby the latter are exclu- 
sively to receive ih» compensation for the Carriage of particular 
packages (such as nftoney), will not exempt the carriers from 
responsibility for the loss of such' packages, unless such arrange- 
ment is known to the owner thereof, so that he contracts exclu- 
sively with the servants and agents.^ 

^ 507 a, Coinmoii carriers are also responsible for the 
wrongful acts of mere strangers, in regard to the property 
bailed to them for transportation, notwithstanding they are not 
personally, or by their servants, guilty of any negligence or 
omission of duty ; for the case; is not within the exception of 
the act of God, or of the public* enemy ; and they have their 
remedy over against tin; wrongdoer for the damages they may 
sustain th(*rel)y.'* Tluis, carriers are liable for a loss by an 
accidental fin; or (undlagratioii in a city, while the goods are in 
their custody.* This is diflereiit from the rule of the Roman 
law, which in such a c*ast; e\(;mpt('d them from liability. Ad 
eosj (jui aervandum atiquid condnntnf^ uni niendnm accipiuntj 
damnum injurid ab ufio datum non pvrtiiwrc^ pfocul dubio est. 
Qud cnitn curd nut dUi^vnlid consvqui possumus^ nc aliqnis dam- 
mwt nobi^ injurid del?'* 

§ 60H. Sccomlly. What arc the duties and obligations of 
i 

Middleton r. Fowler, 1 Sulk. R. 2S2 ; 1 Bell, Cninm. p. '455, 465, 471, 5th edit.; 
Ib*de r. Trout & ISIorsoy Navigation Co. 5 IVnn U. 397 ; Ellis i\ Turner, 8 
Term K. 531 ; Boyoc r. Chapman, 2 Bing. New Cas. 222; Post, § 550. Sco 
Story on Agenoy, § 452 to 461. 

* Pothier, Pand. Lib. 19, tit. 2, n. 31 ; Dig. Lib. 19, tit. 2, 1. 11. ^ 

* Alien r. Scwall, 2 Woiid. R. 327 ; s. c. 6 IVond. R. 335 ; 1 Bell, Comm, 

p. 464, 465, 5th edit. ; 1 Boll, Comm. $ 397, 4th edit. ; Ante, § 500. But sco 
Middleton r. Fowler, 1 Salk. R. 282 ; Citizens’ Bank r. Nantucket Steamboat 
Company, 2 Story, Rol6. Sec Ilosea r. McCrory, 12 Ala. R. 349 ; Knox v. 
Rives, 14 Ala. R 259. . 

’ Ante, § 492 ; fAt, § 526, 528; Proprietors of Trent & Mersey Navigation 
v'Wood, 3 £sp. R. 127 ; s. c. 4 Doug. R. 287 ; Abbott on Shipp. Pt S, ch. 8, 

§ 9, 5th edit.; Id. ch. 4, § 1 ; Barclay r. Cuculla y Gana, 3 Doug. K. 889. 

** Ilydo V. Trent 8c Mersey Narig. Co. 5 Term R. 389 ; Gatliffb r. Bonme, 

4 Bing. New Cas. 314, 332; 2 Kent, Comm. Lect 40, p. 597, 598, 4tJi edit; 
Post, §511, 628. • 

* Dig. Lib. IS, tit 6, L 19 ; pothier, Pand. Lib. 19, tit 2, n. 80. 
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. common carriers. One of the duties of a*comnioif carrier ia 

' tp receive and carry all goods offered for transportation by any 
persons whatsoever *upoii receiving a .suit;4blc hire. This is 
tlie result of his public ern{)loy mciit as a carrier ; and according 
to the custom of the realiiif if he ^ will not. carry goods for a 
reasonable compensation, upon a tender of it, and a refusal of 
the goods, he will be liable to an action, unless there rs a rea- 
sonable ground for thci refusal.^ [And he has no right to 


’ ffa?;. Ahriclg. Carriers, K.; ffonlston i\ *Santliford, Skin. U. 270^ .Jackson r. 
RogcM, 2. Shower, It. 827 ; U<‘X v. Kihlerby, 1 Saiind. U. 812 c, note (2) ; Riley* 
tf. Horne, 5 Uin^. U. 217, 221 ; MiU'klin r. Waferhonse, /> His^;. K* 212 ; Hol- 
lister V, Nowlcn, 18 Wend. R. 284, 238; Colo r. Hoodwin, 18 Wond. 11. 281, 
2()1, 271, 272; Crono'i t\ l^ondon Norihwoslorn Railway Co. 2 Carriiijitoii ^ 
Kirwan, N. l\ U. 788; s. c. 25 Kiijj. I.aw and Ivj. 11. 287 ; Parker v. Hrcat 
Western Railway Co. < Mannin;; (Sriiii*rc*r, R. 258. [Ry hjieeial a^ds, a rail- 
way comiiany was entitled to ehargo ior jroods earrieil on their line, at rates not 
exceeding certain rates [ler hni. 1’hoy were p<rnnith*d to charge a higher rate 
for small parcels not cxceedhig 5oo Itis. weight, pmvided, that “ art ieles sent 
in large aggregate (muntifies, altlioiigli made uj) oi* separate jiaivels, such a| , 
bags of sugar, coUce, meal, and the. like, shall not Ije deemed small [)ari'e.ls, but 
suclt terms shall apply finly lo single parcels in separaU? pav kages.*' 'flu^ plain- 
tiff, aVarrier, sent to the <*ompany at oir e, many ]»ackages, all consigned to 
one consignee', ea»'li less tli.iii 500 lbs., ol' artii-les ol* similar clasacs^imt not 
being w'parate packages ot' one arti'-K*. The company charged ibi* them os 
separate parcels. It wiis held, that they wore just ified in so doing; tlie pixiViso 
applying only to articles that worv nV mu.*)! a nature, that a large (piantity was 
generally made up in separate packages. The ]duiiitiff also >ciit. a pui'ccd of 
coffee less thgn 50(7 lbs. weight ; and alb^*w'nf*ds, on the Haino day, another 
parcel of Ooffec, both consigned lo himself, and ibr the. .same train. When tlio 
first was Itiff , notice was given lliat the plaintiff probably would send more ; but 
it was not received on any special letYns. Tin*, company charged for these as 
separate parcels. It was held, that they were justified in doing so. The com- 
pany were entitled to charge a certain rate ** for all cotton and other wools, 
drugs, and manufactured goods.” Held, that tliis nuiant, not all goods on which 
iiu^an skill was employed, but those, articles made in wliat arc in pojjular lan- 
guage called manufactories. The company agreed with agents to cullcu't and 
deliver goods for them, charging the public a small chaige for doing so, in , 
addition to^c chargeffor conveyance on the railway ; to those agents tlic com- 
pany allowed in addition a sum out of the receipts of tlio company. Tlie plain- 
tiff, who collected and delivered his own parcels, but was charged as highly as 
the rest of the public, complained that in efiect, this arrangement causcid his 
goods to be charged higher than those sent through the agents, and that th^ 
^fference was an overcharge. By their act the company were to charge all 
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charge one higher rates than he serves others for.^} And a 
tender is not necessary, if the party avers and proves his readU 
ness and willingnes| to pay the money for' the carriage.^ If a 
carrier refuses to take charge of goods because his coach is full; 
or because the goods are of a nature which will at the time ex- 
pose them to extraordinary danger, or to popular rage ; or be- 
cause the goods are not of a sort which he is accustomed to 
carry ; ^ or because he has no convenient means' of carrying 
such goods with security; or because they are brought at. an 
unseasonable time ; these will furnish reasonable grounds for 
his refusal ; and will, if true, be a sufficient legal defence to a 
suit for Ihe nun-carriage of the goods.^ A carrier is hot 
obliged to receive goods, until he is ready to set out on his 
accustomed journey.® 

§ 509. Another duty of carriers is, to take the utmost care 
of goods from ^the moment of receiving them ; to obey the 
directions of the owner in n^speet 1o them ; ® [and if the direc- 
tion is countermanded, to redeliver llieni to the consignor;] ^ to 
i^rty them safely to the proper place of destination,® [by the 


persons equally for convoyanco, but there was a proviso that they might make 
agreemusts, as to tho cblluction and delivery of merchandise ; and there was an 
appeal given by tho Act to the Sessions, by any one prejudiced against any 
arrangement giving special faeilities to others. It was held, that, under Uiese 
enactnicuts, the agreement witli the agents, against which there had been no 
appeal, did not render tho charges to the plaintilT overcharges. Parker v. 
Great Western Railway Co., G Kills Ge Blackburn, 77.] 

^ Crouch V. London & Northwestern Railway Co. 25 Eng. Law and Eq. B. 
287 ; 14 Cbm. B. K. 255. But see Baxendalc v. Eastern Counties Railway, 
4 J. Scott (n. s.), 62. 

. * Piekfoixl V. The Grand Junction Railway Co. 9 Dowl. Practice Cases, 766. 

* Johnson v. Midland Railway Co. 4 E.\ch. R. SG7. 

* Jackson r. Rogers, 2 Shower, R. 327 ; Rex v. Kilderby, 1 Saund. R. 312, 
^ note ; Lane o. Cotton, 1 Ld. Uaym. R. GIG ; Batson r. Donovan, 4 Barn. & 

. Aid. R. 32 ; Lovett v, Hobbs, 2 Shower, R. 128 ; Anon. 12 Mod. R. 3 ; Edwards 
V, Sherratt, 1 East, R. 604. 

* Lane v. Cotton, 1 Ld. Raym. R. 652 ; s. c. 1 Comynj, R. 105. # 

* Strcctor V. llOrlock, 1 Bing. R. 34 ; s. c. 7 Moore, R. 283 ; Dunseth 
Wade, 2 Scam. *R. 285 ; Sager i\ Portsmouth; &c. R. R; Co. 31 Maine, R. 238. 

’ Seotthorn i\ South Staffordshire Railway Co. 18 Eng. Law and Eq. R. 553; 
8 £xcb. R.341. 

* Kemp tf. Coughtry, 11 Johns. B. 107; Brind v. Dale, 8 Carr. 6c Payne, 




455 


OK 'n.J COirSKHT CAKMBBS. 

usual and ordinary route ;^] and to make a’Tight deKvery of 
them there, according to tlie usage of trade, or the cotirs^ of 
business.^ Or to e5:press the duty of canriers as implied by 
law in a more general form, it is safely and securely to cari^ 
the goods to their place of destination, and there deliver them 
in a reasonable time, and in a reasonable manner.^ [But it has 
been thought, that if there is no express agreement to irans-^ 
port the goods within a specified time, they are not responsible ' 
for delays in the transportation occurring by an unusual amount 
of freight, more than sufficient fot the capacity of the road to* 
carry At all cviaits mere delay in the transportation, will 
not make the carrier guilty of a conv(‘rsioii, ami so liable for 
the whole value of the goods, althougli h(j may be responsible 
for damages causc^d by the delay/*] It is not suflicient to carry 
the goods to the place of destination, and then^ place them on 
a wharf, but due iiotie<‘ should bo givcai to consignee of 
their arrival, and the. goods placed in a safe* custody, so that he 
may upon such notice remove them in a reasonable time.® 
£And the carrier’s liability continm^s until the consignee has* 
had a reasonable tiim! after notice to remove the goods."^] 


N. P. U. 207 ; s. c. % Mood. & Hob. 11. 80 ; DuMott v. Laraway, 14 Wend. R. 
225*,^ 

* Powers i;. Davenport, 7 lllac’kf. K. 497. 

* JiSelw. N. P. Carrier'^if p. 32;i ; Strc(?ter v. Ilorlofk, 7 Moore, K. 283 ; H. O. 
1 Bing. 11. 34 ; Hyde v, Trent k Mersey Xav. Co. 5 T. 11. 389 ; Forward v. 
Pittard, 1 T. K. 27 ; Kllis r. Turner, 8 T. 11. r>3] ; Davis t*. Garrett, G Bing. B. 
716 ; Brind v. Dale, 8 Carr. & P., N. P. li. 207 ; s. c. 2 Mood. 8c Bob. 80; 
DcMott V. Laraway, 14 Wend. 22.1. [It lias been decided that a railway com- 
pany has no right to open a parcel, to asf*ertain whether it contains other par- 
cels addressed to ditTcrent persons. Crouch r. London & I^rthwestcrn Hail- 
way Co. 2 Carr. & Kirwan, N. P. R. 789 ; s. c. 25 Eng. Law and Eq. R. 287.] 

* Raphael v. Pickford, 5 Man. & Gr. R. 551 ; s. c. Jurist (1843), p. 815. 

* Wilbert t;. Kew York and Eric Railroad Co. 2 Kernan, R. 215, Hand, J., 
dissenting ; likewise Gardiner, C. J. 

* Scovill p. Griffith, 2 Kernan, R. 509 ; Hawkiny^. Hoffman, G Hill, R.'586. 
But see Denny v, N. Y. Central Railroad, 13 Gray, 483 ; Post, § 516r 

* Bourne v. Gatliff, 11 Clark &.Fin. R. 45, 70;. Rome Railroad Co. o. Snl- 

livitn, 14 Georgia R. 277. , 

^ Price V. Powell, S Comst. R. 322 ; Michigan Central R. R. Co.' v. Ward, 2 
MicL.R. 538; Moses u. Boston & Maine Railroad, 32 N. H. B. 523. But see 
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They are aleo bound to provide snitabfe vehicles fpr "the trancq 
' portafiop, with all reasonable equipments, and servants to 'tafci 
care of thqm.^ And if any loss or damage happen from^ any 
llefect in the vehicles, they will [in the absence of any special 
contract exonerating *thcm^ be responsible therefor.^ If the 
carriage is to be by water, they are bound to provide a^ship, 
tight, stanch, and strong, and suitably equipped for the voyage, 
with proper officers and a proper crew ; * to proceed without^ 
deviation to the proper port; to expose the goods to no im- 
proper hazards; and to guard against all injuries incident to. 
the property, by reasonable care in preserving the goods from 
the effects of. storms, of bad air, of leakages, and of embezzle- 
ments.^ In short every carrier is bound to ail the diligence 
which prudent and cautions men, in - the like business, usually 
employ^for the safety and [iroservation of the property confided 
to their charge If the carrier deviates from the voyage,^ he is . 
responsible for all losses, even from inevitable casualty; for 
under such circumstances the loss is traced back through all 
the intermediate causes to the lirst departure from duty.® In 
these cases, however, the loss is supposed to be one which 
might not h^ive occurred, unless from the default, or miscon- 


Norway Plains Co. v. Boston Sc Maine Bailroac], 1 Gray, £G3; Michigai^ Con- 
tral Bailroad Co. r. Hale, 6 Mich. 244. 

^ Canulcn Sc Amboy Kailroad Company v, Biirkc,' iSAVend. It. 611, 626 to 
628 ; Abbott on Shipp. P. 3, eh. 3, § 2, 3, 4, 5, .^th edit. ; Lyon v, Mells, 5 
£• 61 , 11 . 428 . 

* See Chippendale v. Lancashire and Yorkshire Railway Ca 7 Eng. Law & 
£q,R..S95*. 

*'lbid. See Dig. Lib. 19, tit. 2, 1. 19, $ 1 ; Potbier, Pand. LDb. tit. 2, n. 68; 
Bell V, Reed, 4 Blnn. R. 127 ; Shaqi i«. Grey, 9 Bing. R. 457 ; Camden & Am- 
boy Railroad Company i\ Burke, 13. Wend. R. 611, 627, 628; Po8t,§ 571a, 
892. 


* Lyon t*. Mclis, 5 East, R. 428 ; Amies v. Stevens, 1 Str. R. 128; Bell v. 
Seed, 4.Binn. R. 127; Abbott on Shipp. P. S, ch. 3, $ 2, 8, 5;' 5th edit; Cam- 

' dearh Amboy Railroad Company r. Bnrke, 18 Wend. R. 611,627, 628; Sblrp 
Bing. B. 457. ' . . % 

* Ab^tt on Shipp. P. 3/ cb. 8, § 1 to 12, 5th edit; Lyon v. Mells, 5 Safl£ 

428; Post, §516. « ' ^ 

* Ante,1^ 418 a to«413d; Post, § 515; Davis v. Garrett, 4 Bingk B. 718; 
CroBl>yv.£Stch, 12 Connect B. 410; Hand A Baynes, 4 ^vWtB. 204; -* • 
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duetf ot deviation of th6 carrierf for there is, or least' m^y 
be, an exception in cases where the same loss inust pefteinly 
have occunr^ from fhe same cause, if thcro^ had been no bQcIl 
default, misconduct, or deviation.^ 

§f SIO. Thirdly. What are the risks for which common *car^ 
riers are liable by the common law. These have been already 
eytated to be the risks of all losses, except by the act of God, or 
of the king’s enemies.^ But as it is a matter of some nicety to 
decide what cases fall within the exception, and as the point 
has undergone repeated adjudic-ations, it is propoiled ^ere to 
collect- tlic result of the principal anthoritic’s." [Whatever 
events may come within tlic'se t<‘rms, the law in mgard to them 
docs not apply until the Imilinent cmnineiiccs ; and the falling 
of a river, before a carrier comincnccs to transport the goods, 
will be no defence to his pre^vious express contract fo carry 
thein^n a reasonable tiine.^] 

§ f3ir. (1) What are, and what are not, losses by the act 
of God. The expression,* act of God, denotes (as has been 
stated in another place) natural accidi^iits, sueh as lightning, 
earthquakes, and tempe^sts ; and not ac(*ideiits arising from the 
negligence of iiian.^ Under this expre^ssion are sai^ to be 
compreheudf'd all misfortunes and aecidf*nts* arising from in- 
evitable necessity, which human prudence could not foresee or 
pr^jaSl^l® [Accordingly, an exception in a bill of lading by 
a common carrier by land, of iinavoidabk; daiigcTS and acci- 
dents of the road,” has bf*cn held to be* no restriction of his 


^ Sco Ante, § 413, 413 a to 413 r/, ami Po^st, § .>15, and the authoriticB citjsd 
under these sections. Crosb^ v. Kitch, 12 Connect. R. 410; Powers v. Mitch- 
ell, 8 Hill, R. 545. 

* Ante, §-488, 490; Post, § 550; 1 Dane, Abr. ch. 17, art. 5; McArthur s. 
Sean, 21 Wend. R. 190. 

* See Jones on Carrien, p. 15 to 20. 

* Collier v. Swinney, 16 ^sso. K. 4S4. 

^ Ante, § 25 ; Jones on Bailm. 103 to 107 ; ld.^122 ; Co. Litt 89 (a^ LjCogg.. 
tf. Bem^, 2 Ld. Raj^pi. 909, 917; Lane v. Cotton, 12 Mod. R. 480.; Tomrard* 
fS FIttara, 1 Term B. 33 ; Abbott on Shippf P. 3, ch. 4, § 1, 5th edit; Park on 
Inaur. eb. 3 ; Phillips on Insur. ch. 13, § 7 ; Parker v. Fl^, 26 Maine, B. I8|v. 

* Williams v. Grant, 1 Connect R. 487. 
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general liability.^ *In a recent oase^ it wae said lihai'm carrier' 
is liable for an injury to goods caused by inevitable acoideiit'^ 
an extraordinary flpqd — if by bis culpable negligence or unex- 
%used and unreasonable delay in the transportation, he unnec- 
essarily exposes the goods to^peril.] Lord Mansfield in one 
case said, that the act of God means something in opposition 
to the act of man ; for every thing is the act of God, that hap- 
pens by his permission ; every thing by his knowledge.^ The 
fireeting up of a river or canal, upon which the goods ^rc to be 
transp^rtcck during their progress, is deemed an intervention of 
the vis nhajor^ or act of Providence, which will excuse the delay, 
and even th^^Io^s of the goods, if occasioned thereby; unless, 
indeed, the carrier omits to exercise in all other respects due 
diligence, or to UbC due precautions to overcome or to avoid 
the Obstruction.^ [Striking on an unknown snag in the usual 
channel of a viver has sometimes been thought an act of 
God,” and to excuse the ('arricT,** although this doctrine has 
not ahvays been received with satisfaction.^] But a loss by 


^ Walpole r. Orldgosy 5 Dlackfonl, R. 222. «And sec kiprrison v. Davi% 
8 narria (Penn.), U. 171. 

* Bead V. Spanldinp;, f) Bosw. 396. 

* Fqrward v, Pittanl, 1 T. U 3.2 

* Bowman v. Teall, 23 Wend. R. 306 ; Paraons ». Hardy, 14 Wend. ; 

Harris v. Rand, 4 New llainp. R. 239; Lowe v. Moss, 12 111. R. 477; Post, 
§ 545 a. • ^ 

* Smyrl v. Niolon, 2 Bailc}, R. 121. And sec Williams v. Grant, 1 Conn. 
R. 487 ; Faulkner r. Wright, Rk-c (S. Car.), R 107. 

* [Friend v. Woods, 6 Gratt. K. 189 ^ Daniel, J., said : Among the strongest 
authorities cited in behalf of the piaintifls in error arc the cases of Smyrl v. 
Kiolon, 2 Bailey, R 121, and Williams v. Grautfl Conn. R 48^. In the 'for- 
mer it was hold that a loss occa.sioned by a boat’s running on an unknown ^snag* 
in the usual chandcl of the river, is referable to the act of Gpd, and that the 
earner will be excused ; and in the latter it was said th^t striking upon a nek 
in tho sea not generally known to navigators, and actually not known to the 
master of* the ship, is the act of God. And other authorities go so fhr as to 
assert, that if an obstruction be secretly sunk in the stream, and not beftog 
known # tho carrier, his boaf founder, he would be cxcMd. The lag propo- 
sition stands condemned by the leading cases, both English and American. Is 
the case of Forward v. Pittard, 1 T. R 87, Lord Mansfield says^ that < to pre- 
orent litigMon, collusion, and the necessity of going into circamsCances impoi- 
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ucA «iaii^ £rom Ae aet of God, as, for oxauj^A kM, 
Mteillg from an accidental five or conflamration In a tor 


dble to be unravelled, the law presumoi against iho earner, unless lie shows it 
was done b} the kin^s enemies, or byVuch an accident as could not happifn fy 
the tniervenitan of man, as 8toini«<, lightning, and tempests* The same Moo- 
tune is strongly stated in M' Arthur v Scars, 21 Wend R 10b, whore it is said, 
that * no matter what degree ot piudenec may bc^xi^rcistd b) the earrior and 
his servants , although the dcluMon b} which it is baffled, oi the foich by which 
it is ovtre omc, be inevitable , } et if it be the rt suit of lnunidn uicani^tko earner 
18 responsible ' 

“ lliosc cases clearly restne i the excuse of the earner forjosses 0( casioned 
b^ obstructions in the strcim to sudi ob5irui lions as .ire wholly tho*resultof 
natuial causes And the cases m which the ciiricis have liecii exonerated 
from losses occasioned b) such olisf rue (ions, is biii}tl t Niolon, and Williams 
V Grant, Ulfoie inciitioneel will I think, ii]Km c xmination be found to bo 
cases in wliic li cither the bills of 1 iding coiit iiAd the exe cption * of the perils of 
the nver,* or in whieli tint cxeiption has be in conioiiiided with the exception 
of the * act ot God ' In the c 1*00 of M Arthiii 1 jsi 11 •«, i distinction betwee n the 
two phrases is pointed out It is shown th it the i xccption *oi dangcis 01 penis 
of the sea 01 river,* often cont unctl m I ills ui lading, ire of iniie h btoader com- 
^liasb than the words * act oi (lod , and the e ise ot Goidun v liiiehaiian^5 Yerg 
R 71, 18 ei^ed with apiiiobation, in which it is sud that * many oi the disasters 
which would not come within the definition of the act oi God, would fall within 
the foimer exception, such foi insUnce as losses ck casioned b} hidden obstruc- 
tions in the river new^ placid there, and oi i ehiraetei that human skill and 
foTbsiSht could not have discovoicd and avoided * 

**ln a note to the of ( Ihrniid, 111 the Amencan edition of 

Smith's Leading Cas^, 43 Law Lib ISO, the Amerie iti decisions are collhted 
and reviewed, and a definition la given to the c xpressioti *aet oi God,* which 
expresses, I dunk, with preciMon, its true pie aniiig «1 lie tru notion of tho 
exception is there held to be * those losses tint are occasioned exclusively by 
the vwleneo of natwe, by that kind ot foiec of thi elenacnts, which human 
ability could not have foreseen or prevented, such as lightnings tornadoes, sad- 
den squalls of wind * ‘ fhe principle that all human agency is to be cxc luded 
firolBi creating or entenng intc^the cause of niisehief, in order that it may be 
deemed tho act of God, shuts out those cases where the natural object m 
question is made a cause of mischief, solely by the act of the captain in bjing- 
i]|g his vessel into that particular position where alone that natural olyeet 
could aause mischief, rocks, shoals, currents, &c , are not, by their own natufe 
^and inherently, agenta of mischief and causes of danger, as tempests, 

Ding, &C., are^ 

» The act of God which excuses the earner must therefore, 1 think, be a 
direct and violent act of nature ] 
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from the explosion of a steom boiler,^] without any defaxiit. 
whatsoever on the part of the carrier, will furnish no excuse for 
the carrier, for it dpes tiot fall within the exception.^ 

§512. JMany questions arising under this head have been 
discussed in cases of carriers by sea, where there has been a 
bill of lading containing the common exception of the perils 
of the sea.” ® What is the precise import of this phrase is not, 
perhaps, very exactly settled.* In a strict sense, the words 
“ perils yf the sea ” denote the natural accidents peculiar to that 
element; .but in more than one instance these words have been 
held to ’extend to^vents not attributaljle to natural causes.® 
Thus, they have bc?(ni ht‘ld to include captures by pirates on the 
high seas,® and losses by collision of two ships, where no blame 
is imputable to cither, or at all events where none is imputable 

} McCall f?. .Brock, !i Strolih.^. 119; The Bark Edwin, Sprague's Dec. 478. 

'■ Hyde V. Trent & Mersey Nav. Co. 9 ^lenu Bop. 989; GatlKTc v. Bourne, 
'4 Bin*;. New Cas. 314, 322 ; Vifrkcr i\ Flag^, 20 Maine. K. 181 ; Ante, § 307 a; 
Tost, § 328 ; Morewood r. Pollok, 1 FM. 8c Bl. 743 ; 18 Eng. Law & F2q. R. 341 ; 
GraiT v. Bloomer, 9 Barr (Penn.), R. 114; Gilmore v. Carman, 1 Smcdcs ^ 
Marshall, R. 279; Swindler v. Hilliard. 2 Uieliardsou, R. 28G; Siiir^eton y. 
'Hilliard, 1 Strobli. K. 203; Hale r. N. J. Steam Nav. Co. 15 Conn. R. 339;. 
Miller v. Steam Navigation Co. <5 Seldeii, 431. 

See Abbott on Shipp. P. 3, cli. 4, § 1 to G, 3th edit.; Smith r. Shepherd, 
cited p. 383 (5th Am. cd.), note (/). 

* See Pothier, Traile dc Depot, n. 32. 

*^bbott on Shipp. P. 3, oh. 4, § 1 to G, 5th edit. ; Park, Insnr. oh. 3 ; Marsh. 
Insnr. B. 1, oh. 7, p. 214 ; Id B. 1, ch. 12, § 1, p. 487 ; Id. B. 2, ch. 5, p. 753 ; 

1 Bell, Comm. p. 559, 579, 5th edit.; 1 Bell, Comm. § 501, 517, 518, 4th edit. 
Sir WilliAiii Jones haiPremarked,* that ** the word peril, like pcriculum, from 
'Which it is derivcd,»is in itself ambiguous, and sometimes denotes the risk of in- 
evitable roisehaiiee, and sometimes the d.*\nger arising from the want of due 
circumspi'ctioii.^ Jones on Ballm. 98; Dig. JJb. 4j[, tit. 5, 1. 1, § 4. Lord 
‘Mansfield, in Forwanl r. I’ittanl, 1 Term Rep. 33, said : “ There is a nicety of 
distinction between the act of God, ami inevitable necessity.*' 

* Abbott on Shipp. P. 3. eh. 4. § 1, 2, 5th edit. ; 1 Bell, Comm. p. 559, 5th 
ediL; 1 Bell, Comm. § 501, 4th edit. The Roman law held a loss by jj^irates to 
be by inevitable Ctiusalty. §i quid* naufragio, aut per vim piratarum perieritf 
non esse iniqnuni, exceptionom ei dari* Dig. Lib. 4, tit. 9, 1. 8, § 1 ; 9 Kent^ 

■ Comm. Lect. 47, p. 21G, 21 7, ,4th edit.; Id. 299, 300; ftekering v. Barclay, 8 
Boll. Abridg. 248, cited Abbott on Shipp, p^ 385,^ 5th *Am. eait; ^Barton v. 
WolHford, Coftiberb. *R 56 ; Ante, § 37, and note ; Pothier, Traitd de Ddpdt, 
n. 82 ; 1 Phillips on Insur. ch. 13, § 7, p. 249 ; Post, § 526. 
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to the injured ship.^ [But losa J>y theft* or robbery is a- « peril 
of the seas,” only wheA it is a piracy on the high seas ; but not 
when it is committed by persons on boarci the vessel, or* per- 
sons coming to her, when slm is not on the high seas. Neither 
is embezzlement a peril of the scas.^] It has been said^ 
that by “ perils of the sea ” are properly meant no other than 
inevitable perils or accidents upon that clement ; t^nd that by 
such perils or accidents common carriers are, primd fa 4 ;ic, ex- 
cused, whether these is a bill of lading 'containing' an express 
exception of “ perils ^of the sea,” or not.® If the lyv be so, 
then the decisions upon the exact meaning of these words be- 
come important, in a pra(*iical view, in all casei!^ of maritime 
and water carriage.^ [Bills of hiding son\c*tinies contain ex- 
ceptions of the “ dangers of thti roads, and rivers,” This 
clause, “dangers of the ‘roads,” is in such gases understood to 
mean dangers of roads wIhtc ships lie ai^iudior, or Aich dan- 
gers on land as more ininH*diatf*ly occur on roads, such as 
the overturning of carriages and Uic like, but not a loss by 
thieves while the goods arc in traiisil/* But perhaps, the 
jgphrase, “dangers and accidents of the seas and navigation” 
has a broader meaning than “the perils of the seas.” Thus, 
where a vessel laden with goods arrived at London, and was 
taken into the coinincrcial dock to discharge, and for this piir- 
pose^was fastened by tackle on one side to a loaded lighterout- 


^ Ibid.; Smith v. Scott, 4 Taunt. U. 126; Whitesides r. Tliurlkill, 12 Sm. 6c 
Mar. R. 599. [Rut see Plaisted i\ Roston 6c Kcnntdicc Steam Navigation Co. 
27 Maine, R. 132. Ii^this case, although there was no e.\ccption of the “ per- 
ils of the sea,*’ the owners of a steamboat, being common , carriers, were held 
liable for shipment on board of her, ]o.st Ay collision with another vessel at sea, ‘ 
and 'without fault imputable to citl^cr. And see Mershon v. Hobensack, 2 Za- 
briskic (N. J.), R. 372.] 8 Kent, Comm. Lect. 47, p. 230, 231, 4th edit ; Ab- 
bott on Shipp. F. 3, ch. 4, § 5, 5th edit ; Id. F. 3, ch. 8, §12, 51h edit; BuUer ' 
V, Fisher, 3 Esp. It 67; 1 Bell, Comm. p. 579, 580, 581, 5th edit; 1 Boll, 
Comm. § 518 to 520, 4th edit ; Post, § 514, 518. 

* King V, Shepherd, 3 Story, R. 349. 

* * Per Church, J., ih Crosby v. Fitch, 1 2 Connect It 41 9 ; Williams v. Grant, 

1 Connect R. 487. But see Marsh. Insur. B. 1, ch. 7, p. 214. 

* Flaisted v. Boston & Kennebec Steam Navigation Co. 27 Maine, B. 183« * 

* De Bolhschild v.' Jhe Royal Mail Steam Packet Ca 7 £xcL E. 784 ; 14 
• Eng. Law St £q. R. 831, and Bennett’s note. 

39* 
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side of her, and on the other tp a barge lying between her and 
the wharf ; and the tackle broke whdre she was fhstened, 

and in consequence; she canted over, and water got in through 
the port holes, and damaged the sgoods,* this was held' within 
the exception of the dangers of the seas and navigation.^] 

§ 512 a. The phrase, “ perils of the sea,’- whether under- 
stood in its most limited setisc, as importing a loss by natural 
accidents peculiar to that element, or whether understood in its 
more extended sense, including ittevitablo accidents occurring 
upon that element, must still, in either case, be understood to 
include s\ich losses only to the goods on board as are of an ex- 
traordinary nature, or arise from some irresistible force, or 
from inevitable accident, or from some overwhelming power, 
which cannot be guarded against by the ordinary exertions of 
human skill and lYudence.**^ licnee it is, that, if the loss oc- 
curs by d peril of tl^ sea which might have been avoided by 
the exercise of any reasonable skill or diligence at the time 
when it occurred, it is not deemed to be, in the sense of the 
phrase, such a loss by the perils of the sea as will exempt the 
carrier from liability, but rather a loss by the gross negligeneo 
of the party.® [8o where a steamboat on tin; Ohio River ran 
upon a stone and knocked a hole in her bottom, the carrier, 
notwithstanding the clause in his bill of lading, “ the dangers 
of the sea only exc'.epted,” could not relieve himself froin^re-. 
sponsibility without showing duo diligence and .proper skill,, 
and that the accident was unavoidable.^] ’ A loss by ordinary 


‘ Latirie v. Douglas, 15 Meos. & Welsh. 11. 71(i. 

* AbUptt on Shipp. Pt. 8, cli. 4, $ J to 8, 5th edit. ; 3 Kent, Comm. Lect 48, 
p. 299, 300, Sd odit. ; Id. L<^ct. 47, p. 210, 217 ; The Schr. Rccsidc, 2 Sumner, 
11. 5(>7 ; Colt r. McMcchcn. 6 Johys.ll. ICO^ Pdtter v. Sutfolk Insurance Com- 
pany, 2 Sumner, R. 197 ; Hollingworth r. Drodriclc, 7 Adolph. & Ell. R. 40; 
Waters v. Merchants Louisville Insurance Company, 11 Pet R. 218; Post, 
I 516 to 519. 

* IMd. ; 1 Bell, Conii|. p. ^9, 560, 5th edit ; 1 Bell, Comm. § 501, 4th edit; 
AnA, § 414, 492 ; 8 Kent, Comm. Lect 47, p. 216, 21 7, ^ edit ; Id. 280, 231 ; 
Id. Loot. 48, p. 800, 801, 3d edit. ; Koccus dc Nav. 55, 56 ; Abbott on Shipp. 
P. 8, ch. 4, § 1 to 6, 5th edit ; Crosby v, Fitch, 12 Connect R. 410, 419 to 422; 

'Fairchild v. Slocum, 19 Wend. 829; Whitcsell r. Russell, 8 Watts & Seig. 
B.44. 

* White8eU.v. Russell, 8 Watts & Seig. R. 44. 
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wear and tear in the^course of the voyage is not a loss by the 
perils of the sca.^ a loss dircciljb and ininiediutely* occa- 
sioned by the ignorance or inattention pf the master and mar- 
iners is not deemed a loss by the perils of the sea.^ But the 
eflfect of storms and tempests in straining the sliip or causing* 
her to spring a leak, or to ship*a sen, whereby damage or in- 
jury is done to the goods on board, are losses properly attribu- 
table to the perils of the sea, although in a mitigati'rl sense they 
may be said to* be ordinary aeeidents.^ [I^nt il. may be the 
carrier’s duty in some eases to dry tlie goods which have been 
wet, if this can lx; done by any ordinary and n*a.somtble exer- 
tions.^] , 

§ «3I3. It seems that a lo.ss oec*asioned by a leakage, which 
is causcid by rats gnawing a hole in the bottom of the vessel, 
is not ill the Ktiglish law' deemed a loss by a p^ril of the sea, 
or by inevitable casually/’ But if I he master has used all rea- 
sonable pn?eautions to prevent siu*li a loss, as by having a c^at 
on board, by the general (;oiis(*iit of the writers u[)on the foreign 
maritime law, it [has been] held to be a lo.ss by a peril of the 
»ea, or inevitable accident/ [Tla^ ctontrary was expn»ssly held 


' Ibid.; Hazard r. New England Marine Insurance Co«] Sumner, U. .218; 
8. c. 8 IVt K. 057; .;{ Kent, Comm. Leet. 48, p. 2!)!), .'100, 4tli edit.; Ante, 

* .3 Kent, Comm. Leet. 48, p. 291l,#:io0, ;)n edit.; 1 Hell, Comm. p. 009, 060, 

5th edit.; 1 Kell, Cuismi.*^ OOi, 4th edii. ; rroprh'tors of Trent ^ Mcrtcy Nav- 
igation V. Wood, .3 E.sp. U. 127 ; .h. e. I K. 287. 

* 1 Bell, Coniitu p. OGU, .3t1i edit.; 1 Kell, Cotnin. § .001,4111 edit.; AhWt on 
Shipp, r. 3, ch. 3, § 9, 0th edit. 

* Choutcaux V. Leceh, G Harris (Penn.), H. 22^|||Bird v. Cromwell, 1 Misso. 
B. 58. But SCO Steamboat Lynx r. King, 12 Mi.sroRl. 972. 

* Dale r. Hall, 1 Wils. 11. 281; Hunter r. Potts, 4 Camp. R. 203. See 

Marsh. Insur. B. 1, ch. 7, § 4, p. 242. .Sir Wm. Jones (Bailm. 100) says, that 
the true reason of this decision is not mentioned by the reporter, namely, that 
it was in fact at least onlinary negligence to lei a rat do siieh mischief in tha. 
vessel, and the Roman law had so dceiiled in an analogous case. Dig. Lib. 19, 
tit 2, 1. 13, { 6 ; Ante, § 408, 432. But it i# impossible to explain the case on 
this ground, since the defendant positively proved that he had taken all possible 
care, and was guilty of no nejgligcnce ; and on this ground the Jury gave a ver- 
dict in his favor. * 

* Abbott on Shipp. P. 3, ch. 3, § 9, 5th edit ; Roccus do Navibus, n. 58 ; Id; 
de Assecur. n. 49 ; 1 Emerig. Assecur. 377, 378 ; Marsh. Insur. B. 1, ch. 7, $ 4,"* 



464 oouHOir oabbi^. [ck. yl: 

' G • 

in a recent English case before the Court of Exchequer.^] In 


p. 592. But see 3 Kent, Comm. Lcct. 48, p. 300, 301, and note (a), 4th edit 
See Ante, § 408, 432. 

’ [Lavcroni v. Drury, 8 Excli. R. 16G ; 16 Eng. Law and'Eq. R. 510. Pol- 
lock, C. B., said : “ In moving for the rule, the learned counsel for the defendants 
cited various foreign writers of great eminence and authority. Emcrigon, vol. 1, 
p. 375, 376 ; Consolato del Mare, cap. 65, 66 ;^Roccus, de Navibus, Not. 58 ; 
and Story *bn Bailments, § 513. The foreign authorities fil-st above mentioned 
lay down the rule distinctly, that a ship’s master who keeps cats is excused from 
damage by,, rats ; but however eminent their authority, and however worthy of 
attention and considcratioTi their works arc, we cannot act upon them in con- 
tradiction to the* plain and clear meaning of the words of the bill of lading, which 
is the contract between the fmrties. As to Mr. Justice Story, he very carefully 
confines himself to stating that smdi arc the forcigp authorities, and, as it seems 
to us, avohls expressing his own opinion upon the point. He cites a case in the 
Court of Pennsylvania, where damage by rats was held to be a peril of the sea ; 
Garrigucs r. Coxc, 1 Binn. 592 ; but be also refers to another case, Aymar v, 
Astor, 6 Cowen, ‘266, and to 3 Kent's Comm. 301, where the contrary is stated 
to be the law. 

** It was strongly insisted that the same doctrine was laid down by Lord Tenter- 
don ill his book on Shipping, p. 371 ; and there is no doubt that any opinion 
coming from him is entitled to the greatest weight and consideration. Wc Qo 
not, liovgsvcr, think Lord Tenterdeii can be understood as laying down such a 
rule., lie cites the passage from Roccus which states that keeping eats on board 
excuses the 8hi|M)wiier from damage by mice, but immediately after states this 
to bo merely an illustration of the gimeral principle, by which masters an^ own- 
ers aro held responsible fur every injury^ that might have bccn^provcnted l)y 
human fbresight or care. Now, whatever might have been tlio case when Koc- 
cus wixite, wo cannot but think that rats might be now banished from a ship by 
no very extraordinary degree of diligence on the part of the master. And we 
further aro very strongly inclined to Indicvc that in the present mode of stow- 
ing cargoes, cats would ofl||^ very slight protection, if any, against rats. It is 
difficult to> understkinPhoVIRi a full ship, a cat could get at a rat in the hold at 
all, or at least with the slightest chance of catching it But that Lonl Terter- 
den canuot be understood as contended for by the learned counsel for the de- 
fendants in the present case, is evident from the authority which he cites fin; 
hit view of Uio law. Dale v. Hall, 1 AVils. 281. That was ah action against a* 
diip^qitster who carried goods for hire. It was contended for the.defendant at 
tha trial that the plaintiff haU fgroved no negligence, and it was.propo8ed to 
prove that the defendant had taken all possible care of the goods, and Chat the 
damsge accrued by rats having made a leak in the ye^l, whereby water was 
admitted, and that thereupon every thing possible was done to pump out the 
water and prevent the damage which happened. The evidenoe was admitted, 
and die d^endant obtained a verdict A new trial was moved on the 
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^nforniiiy to this r^e, the destruction of goods at.|^a 
has, in Pennsylvania, been held a loss by a peril of the sea, where 
there has been no dcfiiplt of the carrier.^ Qii the other hand, 
the destruction of a* ship’s bottom by worms, in ^the course of 
a voyage, has been deemed not to be a peril of the sea, both in 
England and America, upon the ground (it seems) that it is a 
loss by ordinary wear and decay.^ 

§ 514. "We have already had occasion to potice, that losses 
by collision of ships at sea, without any negligence on the part 
of the iiijurc*d or lost vessel, arc deemed losses by a peril of the 
sea,® or by inevitable casually.^ ' * 

§515. The general rule in eases ^of insurance *is, that ihc 
. immediate and not the remote causes of the loss is to be eoii- 
fiAdcred : ^Causa proxivia, mm remota spccfalurfi Tins rule 


ground t1iat*thc evidence was not legally ntliiuHsibUs anil tlio rule was made ab- 
solute. The Chief Justice stated that the evidtuiee ought not to have been re- 
ceived; that every thing was negligc^nce in a carrier or hoy man. that the law 
does not excuse.; that he was answerable for gooils ^rhe instant he received 
them, and in all events, except they happened to be damaged by the act of Ood, 
or of the king’s enemies. • ♦ 

" This is the case stated by Lord Tcntcrdcn, in the. part of his book above re- 
ferred to as one, indeed th^ principal, authority ujmn the subject; and we en- 
tirely concur in it, and it seems to us conclusive in the present case. In our 
the application of the principle laid down in this case, affords the only 
true rule for ascertaining with nccur.*icy and certainty the liability of the mas-' 
ter and owner of a gyncr«^l ship, namely, that, primti fnria^ he is a comhion car- 
rier, but that his responsibility may be* either enlarged or <{uhliricd by the torms 
of the bill of lading, if thf^r^ be one, and that the (picstion whether the defend-^ 
ant is liable or not, is to be a8(.'crtaincd by the terms of this document when it 
exis^’^jl 

^ •Garrigues v. Coxc, 1 Binn. K. 502. But see Ayipcr v. A.stor, 0 Cowen, IL 
266, and 8 Kent, Comm. Lect. 48, p, 300, 301, 4th edit. 

* Park, Insur. ch. 8; 3 Kent, Comm. I^fCct. 47, p. 230, 231, 4'th editj Id. 
Lect. 48, p. 300, 4th edit.;«l Phillips on Insu;^ ch. 13, § 7, p. 249, 250 ; .liohl 
V. Parr, 1 £sp. if. 444 ; Martin r. Ifialcm Ins. Co. 2 Mass. B. 429 ; Hazard v. 
New England Ins. Co. 1 Sumner, R. 218; s. c. 8 Peters, R. 5.07. But m 
De Payster v. Columbian Iqs. Co. 2 Cain. R. 85. 

* * Bat see Plaisted v. Bo^on & Kenncl>ec Steam Nav. Co. 27 Maine; R. yiB. 

* Buller 9. Fisher, 3 Esp. R. 67 ; Abbott on Shipp. 'P. 3, ch. 4, § 2, 5, 3|]i 
edit; Smith u. Scotty*4 Taunt R. 126; Autc, § 512; McArthur v. Seam, 21 
Wend. K. 190. 

See Buds u. Royal Exchange Assurance Ca 2 Bard. & Aid. R. 73,; Walker 
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may H ip^ny cases be applicable to carffers.^ Thus, for ex- 
ample, if a carrier ship should be struck with lightning, and 
thereby her cargo^ should be totally destroyed, although there 
may have been some negligence or misconduct of the master 
and crew in the voyage, as if a part of it is improperly stowed 
on deOk, there it seems that the whole loss will or may be at- 
tributed to the perils of the sea as causa proxima, notwithstand- 
ing any such negligence* or misconduct.^ [So, where a canal’ 
boat was wrecked by an extraordinary Apod, the carrier was 
held not responsible, merely by the fact that one of the horses 
was lame, thereby causing a delay in passing Jthe place-whcre 
the aecideiU), happened ; beyond which place the boat would 
have been safe ; ^ and whim a delay is caused by a freshet, and 
the article carried, in tiie mean time, falls in value in markept, 
tlie carrier is not liable for such loss.^ So jvliere the carrier 
negligently delays the transportation of goods, and afterwards 
carries them throiigli safely, he has been held not responsi- 
ble fbr injury to them by a freshet after they arrive at such car- 
riers depot, although but for suih delay they would not have 
been exposed to/such injury.®] So if a carrier-ship be not 
strictly seaworthy, yet if a toss of goods on board on freight is 


V. Maitlanc],' 5 Barn. & Aid. 11. 1 74 ; Patapsco Ins. Co. v. Coulter, 3 Pe t. R. 
222 ; Columbian Insurance Co. of Alexandria v. Lawrence, lO Pet. R. 507 ; 
Waters v. Merchants Louisville Insurance Co. 1 1 Pvl. R: 213 ; Delano v. Bed- 
ford Insurance Co. 10 Mass. K. 351 ; Shaw v. llobbcrds, 6 Adolph. & Ellis, R. 
81 ; 8. C. 1 Ncv. 5c Perry, R. 279, 287 ; Bishop v. Peutland, 7 Barn. 5c Cress. R. 
219; Post, §517; Abbott On Shipp. P. 3, ch. 4, § 1, 5th edit; Post, § 520 
to 524. 

^ Abbott on Shipp, p. 383 (5th Am. eiQ, ai^d Smith v. Shepherd, tliere 
cited; Post § 517, 520, 526, 527. 

* See, on this point, Ante, § 413 a to 413 d, where this siibject is considered 

at lai^o. Post $ 519.^ The weiglit of authority, though the point if 

open to controvert', seems to be decidedly against the carrier’s liability. See 
Hastings r. Pepper, 1 1 Pick. R. 41 ; The Paragon, Ware, R. 322, 324 ; Davis v. 
Garrett, 6 Bing. R. 716; Uollingworth a. Brodrick, 7 Adolph. & Ellis, R 40; 
Parker v. Flagg,* 26 Maine, R. 181. - 

* Morrison v. Dayiji, 8 Harris (Penn.), R. 171. Hut see Read ta Spaulding, 
6BOSW.408. 

' * Lipford V. Charlotte 5c South Carolina Railroad Co. 7 Richardson, R. 400. 

* Denny v. N. Y. Central Railroad, 13 Gray, 481. 
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occaaionfid by a peril of the sea^wholly uiiconnectedinwith the 
want of seaworthiiiees, as by being stranded in a hurricane^ or 
captured by an enemy, the loss will not or ^nay not be borne 
by the carrier, but will or may be deemed a loss by the perils 
of the seo^ or by the capture, as causa proxima} 

§ 516. But it is . not every loss procecefing directly from iintu- 
ral causes which is to be deemed as happening by a peril of 
the sea ; and questions of this sort often turn upon very nice 
distinctions.^ Thug, if a carrier ship should perish in conse- 
quence of striking against a rock or sliallow, tin; circumstances 
under which that event Ifas taken .place must, be as(*ertiiined, in 
order to decide whetlujr it happened by a pt'ril of ^he sea, or by 
the fault of the owner, carrier, or inastiT.'^ If ili(‘ situation of a 


^ Ante, § 413 a to 41S i1 ; ro.stj § 324 ; r. Pepper, 11 Pick. K. 41 ; 

Collier r. Valentine, 1 1 U. 23!) ; Hart f;. Allen, 2 Waltii, H. 114. In Uoll ‘ 

V. Heed, 4 lliiin. 11. 127, Mr. tiustice Uraickcnriilgr HcvmH to linvp held at ih« trial, 
that the carrier was liable for a loss hy uiiseaworthiiicss, not occasioned by the 
unseaworthinesa But .as the Jury fouiul a veniit't for the carrier, that |K)int was 
nolHnaterial, upon the motion for a new trial. M r.' Chief J ustiec Tilghiiian, in flc- 
livcrihg the opinion agiiiiist ii new trial, said : The man who undertakes to trans- 
port goods by w«*itcr for biro., is bound to ]irovif!e a vessel suflicient in all respects 
tor the voyage, well niauiied, and furnished with sails, ancliors, and all necessary 
furniture. If a loss liappens through defect in any of tliese respects, the carrier 
nypko jt good.” It is true, that the learned Judge remarked : “ The law was 
laid down fairly^ and the fact lell to the Jury.” But as no complaint was or 
could be made by the’ oifly jiarty (the defendant), who had a right to coinidain 
of the ruling at the trial against him, he ha\iiig a verdict in his favor, it may bo 
doubted if the court meant at all to afTirm the doetrine beyond the point by 
the Chief Justice.* Sec Hastings r. J’cpper, 11 Pick. R. 41 ; The Paragon, 
Ware, K. 322, 324 ; IloHing^vortli r. Brotlriek, 7 Adolph. & Kll. U. 40 ; Swan 
V. Union Ins. Co. of Maryl|^nd, 3 Wheat. R. 168. In this last case, the 
.Supreme Court of the United States held, that the ]o.«i.s must )jc occasioned by 
one of the perils in the policy, to entitle the’ plaintllT. to recover, and that, if 
the actual loss' bo by the barratry of the pwncr, which is excepted from the 
policy, it is of no consequence, that the master had, in a prior part of the voy- 
age, been guilty of barratrous conduct, wbi(di did not produce any loss. See 
Powers V. Mitchell, 3 Hill, R. .343, that a sabscriueiit total loss of goods by 
accident will nqt excuse the bailee for hire from rc.sponsibility. foT damage dr 
injuiy soirtained by bis prior negligence. Ante, § 450 a. 

! Ante, § 492 a, 512 a ; Abbott on Shipp. P. 3, ch.44, § G, 5th edit ; 1 Phillips 
en Insur. ch. 18, § 7, p. 249, &c. 

* Ibid. 
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rock or ^hallow is generally known, and the ship is i|pt forced 
upon it by adverse winds or tempests, the Joss is to bc} imputed 
to the fault of tlje master. And it matters not, in such a 
case, whether the loss arises from his own rashness in not 
taking a pilot, or from his own ignorance or unskilfulness.^ 
' On the other hand, if S. ship is forced upon such a rock or shal- 
low by adverse winds or tempests, or if the shallow is occa- 
sioned by a sudden and recent collection of sand in a place 
where ships before could sail with safety; or if the rock or 
shallow is not generally known; in all these cases the losslls'to 
be attributed to the act of (,»od, and it is deemed a peril of the 
8ca.2 

§ 517. A remarkable case illustrative of this doctrine occur- 
red. An action was brought against the master of a carrier- 
vessel, navigating^the river Ouse and Humber from Selby to 
Hull. At flic trial, it appeared that at the entrance of the har- 
bor of Hull there was a bank, on which vessels used to lie with 
safety, but of which a part had been swept away by a great 
flood some short time before the misfortune in question; so 
that it had become perfecitly steep, instead of shelving towtrd 
the river. A few days after this Hood a vessel sunk by getting 
on the bank, and her mast, which was carried away, was 
suffered to float in the rivc!r, tied to some part of the vessel. 
The defendant’s vessel, upon sailing into the harbor, struck 
against the mast, \yhieh, not giving way, forced th8 deifehdant’s 
vessel toward the bank, where she struck, and would have 
Temaincd safe, had the bank been in its former situation. But 
upon the tide’s ebbing, her stern sunk into the water, and the 
goods were spoiled. Evidence was offered to show that there 
was no negligence ; bnt it was rejected^ The .ludge who tried 
the cause rilled, that the act of God, which would excuse the 
carrier, must be imniediale, and not remote; and a verdict 


^ Abbott on Shipp. P.'3, cli. 4, § G, 5tli edit.; Id. P. 3, ch. 3, § 9 ; The Wil- 
liam, 6 Hob. R. Adm. 31G ; 3 Kent, Comm. Lcct. 47, p. 217, 4th edit; 1 Bell, 
Comm. p. .559/ 5th edit.; 1 Bell, Comm. §'501,*4th edit; Boccus de Nav. 
n. 55, 56. 

* Abbott on Shipp. P. 3* ch, 4, § 6, 5th edit ; Elliott v. Bossell, 10 Johns. B'. 
1 ; Kemp v. Coughtry, 11 Johns. B. 107 ) Ji’ost, § 547. 
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having been found" for the defendant, on a motion ^^or. a tiew 
trial, the doctrine of the Judge at the trial was cpnfinncd.! 
But if the mast, winch was the immediate cause of the loss, 
had not been in the way; but the bank had been suddenly 
removed by an earthquake, or the removal of the bank had 
been unknown, and the vessel had 'gone on the bank in the 
usual manner, the decision would have been otherwise,® 

§ 518. In the case above stated, it docs not a[>pear that a 
collision with the mast might not have been guarded against 
by extraordinary precautions, as it must have been visible on 
the approach of the vessel; and the masters and o;^viiers are 
certainly responsible for every injury which niif^ht have been 
prevented by human foresight and care. Thus, where, in a 
voyage from Hull to (raiiisl>oroiig}i, a chrrier-vessel was sunk 
by striking against tin* aticlu»r of another vessel, which anchor 
lay und(;r water, and without a buoy, wln!r<‘by somi^ goods 
were injured, the carriers 1 h 0<1 responsible, fdr the loss.® 

The ground of this decision seems to have been, that both 
parties were guilty of negligenee; tin* one in leaving his anchor 
without a buoy; the other in not avoiding it, as, when he saw 
the vessel in tin*. riv(*r, he must have known that there was an 
anchor near at hand.^ If, however, the aindior iiad been left by 
the vessel, and she had departed, and tlii*re were no nieaiis of 
distinguisliing its situation, tin? result (it should seem) would 
fiave been otherwise. 

§ 519. In a easv against a carrier for an injury done to a 
cargo by steam, it appeared that the steam escraped through a 
crack in the steam-boiler, oecasionod l>y tln^ frost; and the 
Court held, that, at the season of the, yc^ar in which such in- 
juries by frost arc likely to occur, it is gross negligence in the 
carrier to fill up his boiler with water over night, without keep- 
ing up a suitable fire to prevent such accidents.^ 

^ Smith V. Shepherd, cited Abbott on Shipp, p. 38.3, note (/), dth Am. edit ; 
Id. ch. 3, $ 9, 5th edit. ; Hahn v. Corbett, 2 Bing. It. 205. 

' Abbott on Shipp. P. 3, ch. 4, § 6, 5*th edit. 

* Proprietors of Trent and Mei^y Kavigation Co. v. Wood, 8 Esp. K. 127 ; 
8. C. 4 Doug. R. 287 ; Abbott on Shipp* P. 3, ch. 3, § 9, 5th edit 

* Abbott on Shipp. P. 3, ch. 4, § 5, 5th edit 

* Siordet v. Hall, 4 Bing. R. 607 ; Coggs v. Bernard, 2 Ld. Raym. R* 909, 
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' a. Ajbrtiori^ it. is not a loss by tho perils of the sea, if 
loss is caused by the fraud of the carrier, although other- 
wise it might be dpemed a loss by a peril -of the sea. Thus, if 
* a master of a cariier-sliip. should fraudulently bore holes in the 
bottom of the ship in order to sink her ; -or he should fraudu- 
lently run her on ' shore, or fraudulently cut her from her moor- 
ing, and she should drift upon rocks ; or he should fraudulently 
desert her at sea, whereby she should founder; in all these 
cases, if the cargo or freight is lost or damaged, the loss or 
damage must be borne by the owner of the ship ; for it is in no 
ju^t sense a loss by the perils of the sea.^ 'J'he same result . 
would arise, if the loss had been ])y the perils of the sea, after 
a voluntary deviation by the carrier, if it might not have oc- 
curred but for such deviation.- 

§ 520. If a carrier-ship is* proj)crly moored in a harbor 
having a hard, uneven bottom, and on the rellnx of the tide, 
in consequence of a considerable swell, she strikes hard on the 
bottom, and her knees arc injured, and thercd)y her cargo is 
damaged ; sucli a loss is to be deemed a loss by the perils of 
the 

§ 521. Ifa carrier-ship is taki'ii in tow by a ship of war, and 
in order to keep up she is oliliged to use an extraordijiary j)ress 
of siiil ill a gale of wind, and thereby her cargo is injured, it is 
a loss by the perils of the sea.** 

§ 522. If, in moving a sliip from one part of a harbor to an- 
other, -it becomes necessary to si'iid some of tlje crew on shore 
to make fast a new line, and to east olV a rope, by which she is 
made fast, and these men are iinpresst'd immediately, before 
casting otV the rope, and thereby the ship goes on shore, it is a 
loss by the .perils of the sea.^' 


‘ See Waters v. The ^Icrcliaiits Lniiisvinc Insurance Co. 11* Peters, R. 213. 

* Hand r. Rayiics, 4 Whart. K. 204^ Ante, § 413 a to 413 d\ Crosby v. 
Fitch, 12 Connect. 11. 410, 410, 420, 421. 

' Flctclior r. 2 Rarn. ^Id*. R. 315 ; Kingsford v. Marshall, B Bing. 

R.468; lV>tterr. SuiTolk Insurance Co. 2 Sumner, R. 197. Sec also, Cor- 
coran t*. Gurney,* 1 £1. & Bl. 450 ; 16 Eng. Law & Kq. R. 215, and Bennett’s 
note; I^ke n. Columbus Ins. Co. 13 Ohio R. 4B. 

* Hagedorp v. Whkniore, 1 Stork. R. 157. 

* Ilodgson V. Malcolin, 2 Bos. Full. New R. 836. 
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§ 523. And where a oarrior-vessel is .Beating up a river 
against a light and variable wind, if, \vhilc changing her tackf 
the wind suddenly fails or changes, and go(*s ashon% and 
her cargo is injured, this also is to be deemed ii loss by the 
act of God, and will excuse the carrier.^ The suitie ruh? will 
apply to the case when* a carrier-vessel is obstructed or frozeA 
up in the icc, in the course, of her navigation ; and an injury is 
oceasioned tlicreby.^ 

. § 52-1. If the carrier-vessel is reasonably suilicient for the 
voyage, and is lost by a peril of th(^ sen, tlie carrier will not 
be chargeable by its liciiig shown that a stontesr vc'sisel would 
have outlived the storm. Nor if a hoy is sunk by being 
driven by a sudden gust against a pier, will the hoyrrian be 
made lial)li‘ by its being shown that a stronger vessel would 
have siisitaliKHl injury without sinking.*^ 

§ 525. The e.asc* of a jettison at. s(‘a, to save the. vessel 
from fouiuh'ring, and to j)res(*rve tin* lives of the erew, is (as 
we shall pr<»seiifly see) a loss by the act of (iod, although it 
is ac<?omplislied by tin* imim^diatc ageiiey of inan.'t But it 
would be otherwise, if tin* jettison was oeeasioin*d by the ves- 
sel’s b(*iiig overloaded ; as, if a ferryman should overload his 
boat, and the passengc^r’s goods should on that account be 
thrown overboard.^ 

§ 52d. (2) What are, ami what arc not, losses by the 
king’s ciieuiics. By «*iiemies is to be umJ(*rstood public (?ne- 
mies, with whoya the nation itself is at opmi war; and not 
merely robbers, thieves, and other private depredators, however 
much they may be <ieciiied in a moral sense at war with so- 
ciety. Los.s<?s, tln;rcfore, which are occasioned by robbery on 
the highway, or by tin; d(»pn*datioiis and violence of mobs, 
rioters, and insurgents, and other felons, arc not d<*erned losses 


‘ Colt V. liloMcchcn, 6 Johns. It. ICO. 

* Bowman v. Tcall, 23 Wend. K. 30$ ; Ante, § AH ; Post, § 545 a. 

* Amies r. Stevens, 1 Str. K. 128 ; Abbott on Sliipp. P. 3, eh. 4, § 7, 5tli edit. 
But see Christie v, Trott, 25 Kng. baw & Kq. B. 262. 

* Bird r. Astcoek, 2 Bulst R. 280; Jones on Bailm. 108; Smith u. Wright, 
1 Caines, R. 43; Barber v. Brace, 3 Connect, R. 3 ; Post, § 631, 675, 

* Coggs V. Bernard, 2 Ld.. Rajm. R. 309, 91 1 ; Post, $ 631, 576. 
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by enemies within the meaning of the exception.^ But losses 
hy pirates on tlie high seas are deemed within it ; for they are 
universally treated the enemies of all mankind, and are 8ub«- 
jeeted to punishment acjcordingly.*,* And here the question 
may often beecjpie material, whether we are to look to the 
ilnmediate or to the remote cause of the loss; for in some 
instances (ns under the common American bills of lading), 
the perils of the seas are excepted; and not the acts of the 
khig’s enemies. Suppose a carrier-ship should be driven’ by a 
storm on an enemy’s coast, and she should there be’ captured 
•by the eiKiniy, before she should b<! strandc^d ; is this a loss by 
perils of the jjea, or by capture? It seems that it is a loss by 
capture ; for that is the proximate caus(‘.® But suppose that 
she should b<^ first stranded on tin*, coast by the gale, and in 
eonsc(|uenee thereof should he afterwards captured by the in- 
habitants? Ill that cas(!, it seems that it would be deemed a 
loss, not by capture, but by the perils of the sea, upon the 
samt; principle; for the gale is the proximate cause of the 
strandjng.^ 

§ 537: The cast^ of a loss by jettison, made by compulsion 
of an enemy to gratify his revenge, or from an apprehension 
(wqll or ill founded) of danger, would, it is presumed, be 
deemed an act of the enemy, although done by the immediate 
agency of the ship's crew or ollieers.^ 

§ 538. In all eases where the eoinmon carrier cannot make 
out a defimcc upon some one of the grounds already stated, 


^ Morse v. Slue, 1 Vont. II. 190, 338 ; s. e. Tli. Uaym. R. 220; FroprietorB 
of Trent & Mersey Navigation CJo. i\ Wood^ 3 Esp. R. 127 ; s. c. 4 Doug. R. 
2R7 ; Barclay v, Heygonn, cited 1 Term R. 33 ; s. c. under name of Barclay 
V. Cuciilla y Gana, 3 Dong. R. 389 ; Marsh on Insur. B. 1, ch. 7, § 5, p. 242, 
&c.; Jones on Bailni. 103 to 107; Id. 122; Coggs t*. Bernard, 2 Ld. Raym. R. 
909, 918; Lane t\ Cotton, 13- Mod. R. 480; Woodleife v. Curtics, 1 RolL 
Abridg. .‘Irr/on sur C7a.<e, C. pi. 4. 

* Ante, § 23, a 12. • 

* Green r. Eliiislie, Fcake, R. 212; Ante, § 51a, and cases there cited. 

* ilahn r. Corbett, 2 Bing. R. 20.5; Ante, § 315. See also, on this point of 
proximate and remoto cause, Waters r. Merchants Louisville Insurance Ca 
11 Peters, R. 213, and the cases there cited, and those cited ante, § 515, 517. 

‘ Ante, § 515, and cases there cited. 
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which form exeepiions to his liabilil he fnnst^pay the Joiss, 
•although there has been no negiigeiiee whatsoever on his part.* 
Hence (as we have seen), he is liable for a^l thefts, robberies, 
and embezzlements by any of the erew, or by any other per- 
sons, although ho may have, e.xereised every possible vigilance 
to prevent tlie loss/- In like niftniKT, lie i.s liable for a loss^* 
occasioiK^d by an accidental tire, wholly wilhont any negligence 
on his part;'* and by an aetadeni arising from any unseen nui- 
sance ill the course of his navigation.^ 

§ 029. In all cases 4)f los.s it si'cms that the ouvs prohamli 
is on the earrii?r to exempt himsc^ir from liability ; £or primd 
faexe^ the law imposes the oldigakion of safety upon hini.^’ ft 
will, therefore, be snnic‘ienl pnmd favie evidence of h)ss by iieg- 
ligi'iice, that the goods havt* never been dcdiv<T(‘<l to tin* bailor 
or his agent, 4)r to ftie e^nisigniM*.® [lUit the burden of proving 


* Ailte, § r)07 it\ McArthur r. Si'jirs, 21 Wi'iid. It. 11)0. • 

* Abbott on Shipp. P. 0, rh. <1, ^ .t, r»!li tloiu's on Ihiilm. 107, 101», 122 
King Slu'pliord, 3 Story, 11. 3.‘»0 ; Proprirlors ot’'l n'iit iSc Mc*rsi‘y N:ivig. Co. 
r. WoimI, 3 Ksji. K. 127; s. e. 4 Doug. K. 2s7; Hnn'lay v. Cui-ull.'i y (luna, 3 
Doug. 11.38.0; Sf'hhHiMiri Ifam*y, 0 Jolitis. K. 170; \VatkiM:>ou r. L.'iiightoii, 
8 Johns. K. 2i;{; (nbhon r. I’ayiilon, I burr. K. 2208;' AnU*, § M;7 a. 

Forwanl r. Pittanl. 1 Turin I*.. .33; Ilyilu r. 'rrunl & Mrrsuy N.ivig. Co. h 
Term K. 380; rf.'itlillc r. Ihnirne, 1 biiig. Nuw (^is. 31 1, .'t.'J2 ; Auto, § .'*07 a to 
5y ; llullistur i\ Nowhui, 10 Wuml. K. 231, 218, 218. Si;c Ainuricaii 'rrariB- 
portntioii Co. r. Mofm% 3 Mh^h. .30H. 

* Proprietors of '.rreiit ^ Merstiy Navig. Co. v, WooiJ, 3 r>p. K. 127; «. c. 4 
Dong. It. 287; Aiitc,*§ .017, olH, 

• ^ Forward v. Pitt.'ird, 1 Term It. 27, 33 ; Murphy v. Staton, 3 Muiif. U. 239 ; 
Boll V. Hoed, 1 Iliiin. K. 127; Cqlt r. Mi'Mi'Hiun, 0 Johns. 11. DJO; Hall w. 
Cheney, 30 N. 11. It. 27. Sec Wlialley »• Wray. .3 Ksp. It. 71 ; Uiley v. Horne, 
5 Bing. U. 217, 220; I*latt v. Ilihbanl. 7 C<jwen, It. .000, and note (a) ; The 
Schooner Emma Johnson, Spraguc’.s Dee. ;>27 ; Hastings i*. Pepper, II Pick. K. 
41, 43 ; 2 Kent, Comm. Lcct. -10, p. 002, Ith edit.; Ante, § 410 ; 1 Bell, Comm, 
p. 46^, 464, 5th edit.; 1 Bell, Comm. § 397,»4th edit.; Beekinaii v. Shousc, 5 
Bawlc, II. 175); Shackleford v, Wileox, 0 Louis. U. 38 ; Whitesides v. Russell, 
8 AVatta& Sergeant, R. 44 ; The Hiinlre.«.<«, Daveis, C. C. R. H2; King v. Shep* 
herd, 3 Story, R. 356; Davidson v. Graham, 2 Ohio St. R. (1 Wanlen), 131. 
See Lane v. Cotton, 1 Salk. R. 143 ; Antc,*§ 446 ; Post, g 573. But sec, hlad- 
dle V. Stride, 3 Carr. & P., N. P. 11. 3Ko. 

* Gilbart r. Dale, 5 Adolph. & Ellis, R. 540; GrifTiths r. Lee, 1 Carr. & P., 
N. P. R. 110; Cameron v. Rich, 4 Strobhart, IL 168; Alden v. Pearson, 3 
Gray, 342; Clark v. Barnwell, 12 How. 272. 

40* • 
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0 neh -non-deli^y iB on the plaintiff.^}* And it seems that thid 
breaking do\W or overturning of a utage-coach is primd facie « 
evidence of negligence on the part of the proprietor anddiis 

servants.^ ‘ 

• • 

§*530. In respect to the property carried, it matters not 
4trhether it bo money, or good!, or other movable merchandii^e.^ 
The carrier is equally responsible for each.^ But this supposes 
that the carrier is accustomed to carry money as well as goods 
on hire, or that it is the known usage of the trade or business 
to take both ; or that the owner has knowingly taken money 
on hire <in the particular casc.^ If it is known that he 
does not carry money, but goods only, then he will not be 
liable for money, which is carried without his consent or sanc- 
tion, and is lost.^ And if the master or other agent of a car- 
rier-ship or steamboat is prohibited from carrying money for 
. hire oh account of the owner, but is allowed to carry it on his 
own aecouqt, or if that is the course of the trade or employ- 
ment, then the owner will not be responsible for the loss of any 
money so taken by the master for liirc.'^ Therefore, where it 
is the usage of the owners of steamboats on a particular line 
not to carry money or bank-bills for hire, if cither money or 
bil]|^ are intrusted to the master of one of his boats by persons 
acquainted with the usage, the owners of the boat will not be 
liable for any loss thereof.® But if the shippers are unac- 
quainted with the usage, it should seem that the owneiB will 


^ Woodbury t*. Frink, 14 Illinois R. 279 ; Rinj^old v. Havon, 1 Calif. R. 
108. And flee Midland Railway Co. v. Bromley, 1 7 C. B. 376. 

' Chrifltio v. Griggs, 2 Camp. R. 79 ; Stokes v. Saltonstall, 13 Poters, R. 181 ; 
Ante, § 507 a, 511. See Hall n. Connect. R. Steamboat Ca 13 Conn. R. 319. 

* Kemp tf. Conghtry, 11 Johns. R. 107; Tyly v. Morrico, Garth. R. 485; 
Alien V. Sowall, 2 Wend. R. 327 ; *8. c. 6 Wend. R. 837 ; Ante, § 495. 

« Ibid. 

Allen V. Sewall, 2 Wend. R. 827 ; s. c. 6 Wend. R. 385; Cincinnati Co. 4 
Boat, 15 Ind. R. 346. 

* See Whianore r. Steamboat Caroline, 20 Missouri, R. 518. 

^ Ibid. Choteau v. Steamboat St. Anthony, 16 Missouri, R. 217; 8.C. 2D 
Miasoari, R. 519. 

* Allen V. Bewail, 2 Wend. R. 327 ; s. c. 6 Wend. R. 885 ; S. P. in the eaie 
of The CitizeBa Bank v. Nantucket Steamboat Co. 3 Story, iL 16. 
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be liable for the loss, ai^the masters are tfie noeral Qgents of 
the owners.! > 

' § 530 a. In respect to goods in *a carricj^-vessel, which lure 
shipped to be stowed on deck, as they are, from their sitU9.tion, 
peculiarly liable to be thrown overboard to lighten the vessel in 
cases of distress, if they arc necessarily so thrown overboardli 
the carrier is exonerated, and the owner of the goods must 
bear the loss, unless so far as ho may be entitled to contribu- 
tion, as in case of a general average.^ Bui if such goods are, 
without the consent of the owner, or a general custom binding 
him, stowed on deck, and on that account ejeebid iu tempest- 
uous weather, the carrier will be ehargc'able. with the loss.^ 

§ 531. The case of Barcroft, as cited by Lord Chief tliisticc 
Rolle, would seem to imply a responsibility of tlic currier even 
in cases of jettison. It is stated thus : A box of jewels had 
been delivered to a ferry-iiiaii, who knew not what it eojitaiiiod, 
and a sudden storm arising in the ))assage, he threw tlie. box 
into the sea. Yet it was resolved, that he should answer for 
it.”^ Sir William Jones suspects, that there must have been 
some proof of culpable, negligence in the c^se, and that prob- 
ably the casket was both small and light enough to have* been 
kept longer on board than other goods.^ Even then the ^ase 


^ cCoutoau V. Steamboat St. Anthony, 14 Mi^Houri K. 22C; s. c. 12 Missouri 
R. 389; H. c. IG Missouri K. 216; s. i\ 20 Missouri K. 021 ; Allen v, St^wall, 2 
Wend. R. 327. The judgment was reversed in error, but under very special 
circumstances. 2 Kent, Com|jp. Loot. 40, p. 398, 399, 4 th edit. 

* Smith u. Wright, 1 Caines, U. 43 ; Dodge v, llartol, 3*Creeiil. R. 286 (Ben- 
nett’s ed. p. 243) ; Cram v. Aiken, l.*t Maine R. 229 ; Hampton v. Brig Tbad- 
deus, 4 Martin, 'Louis. R. 582; Lenox v. United Insurance Co. 3 Johns. Cos. 
178 ; Abbott on Shipp. P. 3, ch. 8, § 13, 3th edit.; 3 Kent, Comm. Lcct. 47, p. 
206, 240, 4th edit Sec Gould v. Oliver, 4 Bing. New Cas; 134 ; .Crosby v. 
Fitch, 12 Conn. R. 410, 419, 420. 

* Barber v. Brace, 3 Conn. R. 9 ; Smith v. Wright, 1 Caines, R. 48, 45 ; 
Lenox v. United Insurance Co. 3 Johns. Cas. 1 78 ; 8 Kent, Comm. Lcct. 4fv 
p.. 206, 4th edit.; Crane r. Tlic Rebecca, Ware, R. ^88, 209, 210; s. q. ^ 
American Jurist, 1. See Ante, § 413 to 413 d ; Shackleford v. Wilcox, 9 
Louis. R. 88, 39. 

I * Cited in Kenrig v. Eggleiton, Aleyn, R. 93 ; Jones on Bailm. 107, 106;; 
Ante, {525; Post, §575. 

* Jones on BaiUn. 107» 108. 
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wbuld be sufficiently* hard; as the fer]j|^-man did not know the 
contents, and eght have acted for the best But if the doo* 
trine of the case be, that jettison; will not, in a clear case of 
necessity, discharge the carrier,, it is not law; for it was ex- - 
pressl^ decided in Lord Coke’s time, in the case.of a barge-man, 
that where. goods were thrown overboard dn a great storm to 
save the lives of the passengers by lightening the barge, the 
bargeman was exonerated; for the storm was the act of God, ' 
and the occasion of throwing them ovferbpard.^ * . 

632. Fourthly. As to the commencement and termina- 
tion of tljc risk of conimon carriers. (1) The commencement 
of the risk. To render a carrier responsible, there must be 
an actual delivery to him, or to his servants, or to some other 
person authorized to act in his behalf; and as soon as such de- 
livery is complete, the responsibility of the carrier as such com- 
mences.® But it is often a matter of great nicety to decide, 
upon the circumstances of the case, whether there has been 
such a delivery or not. 'rims, where goods were left in the 
yard of an inn, where the carrier and other carriers put up, but 
no actual delivery to tlie carrier or his servant was proved, it 
was deemed not a complete delivery to the carrier, so as to 
charge him with the custody.® So where goods were delivered 
at a wharf to an unknown person there, and no knowledge of 
the fact was brought home to the Wharfinger or his agents, this , 
was held not to be a sullicient delivery to charge him, Mher 
as a wharfinger, or as sC carrier, with the custody of the goods.* 


^ Citod by Lord Coko in Bird lu Astcock, 2 Bulst. R. 280 ; Jones on Bailm. 
108. See also, Gfllott v. Ellis^ 11 Illinois R. 070 ; Johnston ix Crane, 1 Kerr 
(N.B.), 856; Lawrence v, Minturn, 17 Howard, R. 114. 

' * 1 Bell, Cotnm. p. 464, 5th edit. ; 1 Bell, Comm. § 897, 4th edit. ; Randlesoa • 
V. Murray, 8 Adolph, k Ellis, R. 109; Ante, § 445; Burrell v. North, 2 Car- 
rin^on & Kirwan, N. P. R. 680 ; Blanchard v. Isaacs, 8 Barbcmr, Supreme * 
Q||iirt (N. Y.), R. 888 ; Tower v. Utica & Schenectady Railroad Co. 7 Hill,. 
R. 47 ; .The Huntress, Daveis, C. C. R. 82 ; 2 Kent, Comm. Lect 40, p. 604, 
4th edit. *0 

* Selway v. HcAoiray, 1 Ld. Raym. R. 46 ; 1 BeU, Comm. p. 464, 5ih edit i 
1 Bell, Comm. § 897, 4th edit. 

« Bnckman r. Levi, 8 Camp. R. 414. See also, Trowbridge v. Chapin, 88*: 
Oann. R. 595 ; 1 Bell, C(mim.p. 464, 5th edit; I BeU, Comm. 887, 4th edit • ' 
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And wbeie, by the usag<^ <if the business, it delivery of goods . 
on the dock near the carrier-bdat (as hi the of -a, carrier 

canal4)oat) is a good, delivery, as to charge tlic canier, it 
must be understood with this qualification, that due notice is 
given to him of the fact ; for otherwise he will . not be charge- 
able, since, until he has knowledge that the goods are on the.! 
dock for the purpose of being carried, he iias no right to as- 
sume any custody of them.^ [But if it be the eoiistiuit usage 
and practice for a carrier to receive and ediry property loft at 
a particular place, without any special noti(‘.e of such deposit, a 
delivery at such place will be a suilicient delivery to charge 
the carrier, altliough no express notice was given to him or to 
« his agent of such deposit/^] 


V Packard t\ Gctman, <i Cow<;;i, U. 7/i7; 2 Kent, Cmiiin. Lcct. <40, p. (>04, 
4th edit And 8cc Wright v. Caldwell, «l Mirh. 51. 

* [Merriaiii c. Ilartfonl Sc N. II. Kail. Co. 20 Conn. R. 350. Stor{|», J., said: 

A contract with a cominon carrier for the trniiKportaiion of pn>pcrty bci^ 
one of bailment, it is nece.ssary, in onler to cliarge liini for its loss, that it bo do* 
liTcred to and accepted by him for thatipuriMiHe. Rut such acceptaiico may bo 
cither actual or constructive. The general rule is, that it iimst be delivered into 
the hands of the carrier himself, or of his servant, or .some person authorized by 
. 'him to receive it; and if it is merely deposited in the yard of an inn, or ujion a 
wharf to which the carrier resorts, or is jilaced in' the carrier’s cart, vessel, or ‘ 
carriage, without «the knowledge and acceptance of the carrier, his servants or 
a^ht3,\hQre would be no bailment or tlclivery of the. property, and he conso- 
qnently, could not lie mai^e re.sponsibIc fur its loss. Addison on Cont. S03. But 
this rule is subject tomboy conventional arrangement k^tween (he parties in re- 
gard to the mode of delivery, and prevails only where there is no such arrango- 
ment It is competent for them to make such stipulations on the subject as they 
see fit; and when made, they, and not the general law, are to govern. If, there- 
fore, they agree that the property may bo dciiosited for transportation at any 

* particular place, and without any express notice to the carrier, such deposit 
merely would bo a sufficient deliver}'. So if, in this case, the defendants bad 
not agreed to dispense with express notice of .the delivery of the property aa 
their dock, actual notice thereof to them would have been necessary; bur if - 
there was such an agreement, the deposit of it there, merely, would amount 
constructive notice to the defendants, and constitute itn acceptance of it, 
them. And we have no doubt, that the proof by the plaiiitiflf of a constant andi 
habitual practice and usage of the defendants to receive property at their dock 

* (or transportation, in the manner in which it was deposited by the plaintiff, and ^ 

’ without any special notice of such deposit, was competent, and in this cisci^ suf- 
ficient to diow a pnblio offer by the defendants, to xeceiva property for tibat 



’ I ■ ■ ’ 

, § 533* The liability of carriers attaches from, tbe time, of 
t^icir acc^ptante of the ^oods, whether that acceptance, is in a 
special manner^ or according! to the 'usage, of their busine86.t 
But an acceptance in some way, cither actual or constructive, 
is indispensable.^ [Thus, where a coat was delivered , to the 
driver of a stage-coach, by a person not ii passenger, to be de- 
livered to another in a different place, but notliing was paid for 
the carriage of the coat, and tlic driver refused to put it on the 


■r 


purpose, in that mode ; and that the delivery of it there accordingly, by the 
plaintiff, in pursuance of such offer, should be deemed a compliance with it on 
bis part ; and so to constitute an agreement between the parties, by tlie terms 
of which the property, if so deposited, should be considered as delivered to tbo 
defendants without any further notice. Such practice and usage were tanta- 
mount to an open d(!(laration, a public advertisement by tbe defendants, that * 
such delivery should, of itself, be deemed an acceptance of it by them, for the 
purpose of transportation; and to permit them to set up against those who had 
bien therooy induced to omit it, the formality of an express notice, which had 
thus been waived, would bo sanctioning the gGca\cst injustice, and the most 
palpable fraftid. 

** The present Ccisc is precisely analogous to that of the deposit of a letter for 
transportation in {lie letter-box of a iK)st-offu*e, or foreign packet vessel, and to 
that of a deposit of articles for carriage in the public box provided for that pur- . 
pose, in one of 9 ur express oifiecs ; where it would .sui*cly not t(p claimed, that 
such a delivery would not be eoiiipleto, without actual notice thereof to the head 
of these establishments or their agents. * * 

** The only authorities citctl by the defendants, to show that an express notice 
to Ihcni was necessaiy in this case, arc Biickman r.*ljcvr, 3 Campb. 414, and 
Packard v. Gctman, 6 Cowen, 757. These coses are distinguishable IVom tbe 
present in this respect, that there was not, in cither of them, a claim of any 
particular habit or usage of the defendant, which should vary or modify the 
general principles of law in regard to the mode of delivering the property, 
^cy were, therefore, decided merely on those general principles, unaffected 
by any special agreemeut between tbe parties on that subject, inferable from- 
sueb usage.. But in several of the cases cited, it was held, that where the car- 
had been in the habit of receiving property for transportation in a particular, 
mode, a delivery to him in that mode, was sulHcient”] . 

Date V. Hall, 4 Wils. R. 281 ; Boehm t% Combe, 2 Maule Jk Selw. R. 172 ;... 
2 Kent, Conun. Lect 40, p. 604, 4tb edit ; Lakeman r. Grinnell, 5 Bosworth^ 


* Abbott on Shipp. F. 3, cb. 3, § 2, 5th <^it ; Ante, § 445 to 442, 451 to 
458; Packard u. Gctman, 6 Cowen, R. 757; 1 BeU, Comm. 464, 5th edit; X, , 
Bell, Comm. § 897, 4th edit 
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tn^y-blll, saying he had ho right to do so ; and there Vfi^s no 
proof that the coat ever came to the possesnsion^of the projpti- 
etor of the stagc-coachyior any p# his agents^ except the driver^ 
it was held that there was no delivery of Hie coat to such pro- 
prietor, and that he was not responsible as a common carrier 
for the loss thereof.^] And where goods are aotnally put into 
the wagon or barge of a carrier, he will not be chargeable, if 
it appe^ars that there is no liitentioii to trust hijn with the cus- 
tody; us if the owner is nniforirily in the fiabit of placing his 
owm servant on .board as a gjiiard, who exclusively tak(*s upon 
himself the inunngeinoiit< and custody of theni.^ Biit#lhe niero 
fact, that the owner or his servant goc»s with thejgoods, if the 
Other eireumstaiiccs of the case do not exclude, the custody of 
the currier, will not of ils(‘lf ex«‘inpi him from rc‘S|>onsil)ili1.y,'' 

§ It is in many cascis the usage* of the masters and 
owners of ships to receive ggods on the tpiay, or beach, or in 
their boats, or at the wharf, or the warehouse of the shipper or 
his agent; or to take them, at oth(»r specrial phiees, info the 
custody of the mate or bthor proper olliei'T of the ship. In all 
sucli cases their liability as carriers commences at the instant 
of such acceptance of the goods.^ 

§ 535. It sometimes happens, that a party is at once a ware- 
house-man or an innkeeper, and a carric^r, and tliatf after a re- 
ceipt of the goods, and IjT'fore their being put in UincrCj they 
are lost or destroyed. In su(*h cases the question often arises; 
whether the rec(uve'i* is liable in the one capacity or another; 
for. the responsibility of each (as we have seen) is not, or at’ 


'* Blanchard v. Ijiaacs, 3 Barbour, Supreme Ct. (N, Y.), U. .188. 

' ^ East India Company t*. Pullen, 2 Str. IL C90; Kobiiison v. Dunmoro, 2 
Bos. & Pull. R. 419 ; Schiclfelin v. llarv<*y, C Johns. U. 170; !Marshall^ Insur- 
aidcc, B. 1, ch. 6, § 5, p. 252, Sic, ; Rucker r. London Assurance Ca Ibi^: 
Post, § 578. See White r. 'Winnisimmet Co. 7 Cush. R. 150. 

* Ab^tt on Shipp. ,P. .8, ch. 3, § 3,5th edit; Cobban r. Downc, 5 Esp. 

41 ; Marshall, Insnranch, B. 1, ch. 7, § 5, p. 252, &c. ; 1 Bell, Comm. p. 464f. 
5th edit ; 1 Bell, Coinm. § 397, 4th edit Sec Brihd v. Dale, 2 Mccs. & Welsh* ^ 
R. 775; Hollister v. Kowlen, 19 'Wend. R. 234 ; Post, § 578» 

* * Robinson v, Dunmore, 2 Bos. Sc Pull. R. 419; Marshall, Insurance, B. 1,^ 
ch. 1, f 5, p. 252, &c.; Abbott on Shipp. P. 3, ch. 3, § 3. 5th edit ; Ante, ( 414. 
to 449, 451 to 453 ; Fitchburg Railroad v, Hanna, 6 Gray, 539. 
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least may not be, coextensive.^ . In a case wfaidi has^ *been 
already under notice in another place, ^ where goods wm re- 
ceived by a wharfinger, for the purpose of being shipped firom 
London to Newcastle, and the wharfinger was at the same 
time a lighterman, whose duty it Was to convey the goods from 
the wharf in his own lighter to the vessel in the river, and the 
goods, while on the premises, were accidentally destroyed by 
fire, Lord Ellenborough is reported *to have held, that, while 
the wharfinger was in possession of these goods, his liability 
was similar to that of a carrier.l The case, however, went oS 
ugon another gfound ; and in another report of the same case ^ 
the dictum not even alluded to. The doctrine at all events 
seems to be utterly untenable upon principle.^ 

§ 536. In . all such cases the material point upon which the 
controversy hinges, is, whether the one character, or the other, 
predominates in the particular stage of the transaction.^ If a 
common carrier receives goods into his own warehouse for the 
accommodation of hhnsclf and his customers, so that the 
deposit there is a mere accessory to *thc carriage, and for the 
purpose of facilitating it, his liability as a carrier bcgiits with 
the receipt of the goods.? So, if an innkeeper is at the same 
time a carrier, and goods care sent to his inii) and received by 
him for transportation, he is liable, as a carrier,,for any loss, 
before they are put upon their transtt.® 

§ 537. On the other hand, if a person is at the same time a 
common carrier and a forwarding merchant, and he receives 


^ 1 Bell, Comm. p. 469, 5tli edit; 1 Bell, Comm. § 403,4th edit; Ante, 
§ 444, 446 to 449, 487, 528 ; Tost, § 538. 

* Ante, § 451. 

* Ikl^^ving V. Todd, 1 Stark. B. 72. 

* Maving Todd, 4 Camp. R. 225 ; Ante, § 451. 

* Ante, § 451, 452. 

^ Ante, g 444 to 449. 

’ Forward v. Pittard, 1 Term R. 27 ; Ante, § 446 ; Moses a The Boston ft 
tfaino Railroad Ca 4 Foster, R. 71 ; Clark v. Needles, 25 Penn. St Rep. 338 ; 
Blossom v. Griffin, 3 Keman, 569. 

* Bailer, J., in Hjrde r. Trent and Mersey Nav%atioa Co»6 Tank & 389; 
1 Bell, Comm, p, 469^ 5th edit; 1 Bell, Comm, g 403, 4th edit ; Ante, { 444, 
446 to 449, 451 to 453. See C^ms v. Rolans, 8 Mees. ft WeU* B. 268. 
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> goods into his warehouse to bo forwardecl, according to the 
fudire ordem of the owners; if the goods are lostl>y five before 
such orders are recerved, or the goods arc yut in transit^ he is 
not chargeable as a common carrier, but only as a warehouse- 
man.i • 

§ 338. (2) The termination of tiie carrier's risk. As soon as 
the goods have arrived at their proper place of ‘destination, and 
are deposited there, and no further duty * remains to be done 
by the carrier, fiis responsibility as sneli ceases.® Wo have 
already had occasion to consider some cases illustrative of this 
doctrine under another head.'^ If a c‘arrier between A ai^ B 
re/*ei\es goods to be carried from A to B, and thyiice to be for- 
warded by a di.stinct conveyance io C; as soon as he arrives 
with the goods at B, and deposits them in his warehouse there, 
bis rcspoiibibility as carrier eea‘^es; for^hat is the terminus of 
his duty as such, lie tliep becutmes a^ to the goods, a mere 
warehouse-man, undertaking for tlieir further transportation.® 
[When* a carrier receives goods to be* dtdivered to a subsecpieiit 
ct\rrit*r for iransportatidii, and the latter, upon reijuest, refuses 


* Platt tu Ilibbaril, 7 Cowen, U. 197 ; Ro-kfll r. Waterhouse, 2 Stark. U. 
461 ; Arkivy i*. Kellogpr, Omen, U. 22.1; Ante, § 444 to 419, 4.'il to 453. 
Soc Ma}biii in South Carolina Kfiilruatl Co. 8 Rich. R. 2fl ; 1 Rell, Coiiini. p. 
^69, .'t^h edit.; 1 Bell, Coinin. § 403, 4th edit 

* [In a recent cA^e it was hchl to lie a earriei 's duty, if tho consignee refuaet 
to pay the carriage^ to* retain the goutls at his phieu of dciitinatiop tor a rea- 
bonahlc time, and during tliat time to a\\ait any directions fcoiii the vonitignor, 
and if not received to eommunieate with liiiii ; and if returned to tho consignor 
before a reasonable time, and it is lost, the consignor may maintain trover for 
the gooiK Croueli^ A Great Western Railway Co. 2 llurl. & Npna. 49 1 : 
aflirmed on appeal, 3 Hurl. & Norm. 1 83. But in another ease it was said not 
to be an absolute rule of law, that the carrier should alwiiys give a consignor 
notice that the goods livere refused by the consignee, he is bound to do only 
what is reasonable, to be deU'rmined by the jury upon the eircumstandfUbf 
each particular case. Hudson r. Baxendale, 2 Hurl. Norm. 575.] 

* Ante, § 445 to 453 ; Post, § 51G, 517, .518 ; 2 Kent, Coram. Ixjct 40, p. 

‘ 605, 4tli edit See Crouch t*. Great Western Railway, 2 liurl. & Norm. ; 
} Id. 188 ; McCarty v. N. Y. & Eric Kailrbad, 6 Casey, 247. 

* Ante, § 445 to 449, 451 to 453. 

‘ ‘ Garside u.*Trent an# Mersey Navigation Company, 4 Term R. 58f*r Ack- 

ley r. Kellogg, 8 Cowen, R. 228; Ante, § 446-449, 451 to 458; Poet, f 544? 
547^548. See St Jtdin v. Van Santvoord, 26 Wend. R. 660; Post, f 641. 

BAILM. . 41 
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or neglects to receive them, fof an unreasonable time, the fiftt 
carrier still remains liable as an insurer, and in order to* eton* 
erate himself, he should store the goods in a warehouse, when 
there is opportunity to do so, or should in some way clearly 
indicate his renunciation of the relation of a carrier. Thus, 
where a carrier on the Hudson River received goods at New 
York city, to be transporicd by him to Albany, thence over 
another line to Broekport, N. V. ; and the lat'ter, after promising 
to receive them, neglected to do so, by rea«»on of which the 
goods were placed by the first .carrier in a floating barge, as a 
place of temporary storagt*. and to facilitate transshipment, 
whin they were consumed by fire, the first carrier was held 
liable for thefr loss, though without his actual fault.’] But if a 
common carrier between A and B receives goods at A, directed 
to a place beyond B, as for example to a place called C, with- 
out limiting his responsibility to the mere carriage from A to, 
B, HO tliat it may be fairly inferred irom the circumstances, that 
•he undertakes to dediver tliem at C, he will be liable for any 
loss thereof between B and (\ even when catried by the usiial 
mode of transportation, unless, indeed, by the known usage of 
the trade, the responsibility as carrier Is limited to the arrival 
of the goods at B, aifd the usagt* is known to the bailor.^ 
[But the American rule probably is> that if the carrier re- 
ceiving the goo<ls has no connection in business with another 
line, and receives pAy for transportation only on his own road, 
he Is not liable, in the absence of any special contract, for a loss 


^ Cloold Chapia, 6 Smith (20 N. Y.), K.^59. Aad see Miller v. Steam 
Nlivi^tion Co. 6 Solden, 431. • « 

* St. John V. Van SantVoord, 25 Wend. R. 660. [But this case was after- 
wanls reversed, 6 Hill, R. 157. See Muachamp v. Lancaster and Preston Rail- 

a Co.^ 8 Mees. & Webb. R. 421 ; Watson v. Ambergate, Nottingham, &C., 
way Ca 3 Kng. Law and Kc|. R. 497 ; Scottborn r. South StafTordshire* 
^ilway Co. 48 Eng. Lavfc|md £q. R. 553 ; s. c. 8 Exch. R. 341 ; W^tlsoa w. 
jfsrk, Nowoastlo,.& Berwick Railway Co. 18 Eng. Law and lEq. R. 557^ 
Cnibch V. London & Northwestern Railway, *14 C. B. 255; Wilby n. AVest 
Comwall Baiiway Co. 2 Hurl. & Norm. 703 ; Illinois Central R. R. e. CopA^^ 
landijH IlL R. 837; Western Transportation Co. v. Newhall,84 lU. 466? 

V. Rutland & B. Railroad Co. 1 Wms. (Vt), 110^ Wilcox v. Paissiideei* 
8r,8aadf.R. 610.1 ' . . ' 
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heyond hits own line ; ^ and the ^mple recQipt of goods dbeeted 


^ [Nuttini; V. Conn. River Railroad Co. 1 Gray, 50^; Quimhy n. VandsriMlK 
17 }k Y. R. 813. ' In tho flrslroase Motcalf, J., said : ** On the f^teoftliHidSaSi 
we are of opinion that there must bo judgment for the defendants. Springfield 
is the southern tenninus of their road ; and no ronneetion in business is sliown 
between them and any other railroad company. When they carry goods that 
are destined bo}ond that termiiiu^ they take pay only for the transportation 
over their onn roiid. AVhat, then, is the oltligation impOMsl on them by law, 
in the absence of any bpcoial contract by them, when they receive goods at 
their depot in Northampton, whit li are niaiked nitli tho nomch of consignees in 
the city of New Voik V In oiii judgment, that obligation ih nothing more than 
to tratibporl the goods safely to the cn<l of their load, and there deliver them 
to the proper eairieiN, to be foiu. tided toward their ultimate destination. 
This the defendants did, in the preM*ni caM% and in so doing performed their 
full legal dtit}. If thi^y can he held liable for a loss that happens on any 
railroad besides tbeir owii^ we know ii<it wh.it U (he limit of their Jiabilily. If 
they are liable in this (.ise, ^e do not mh* wh) the} woiihl not nlho lie liable, if 
the boxes had been m.irkiil to < onsi«;iit m ('Ine.igo, ami had been lost 
between that place and Detroit, on a road with whic h the) had no more con- 
nection than the} base with aiu railwa} in Kurope. 

**But the plain tiiT seeks toiharge the defendantH on tho receipt given by 
Clarke, their agent, .is on a tpedtil toiilrad that the boxes should bo safely 
carried the whole distance between Noithaiiipton and New York. We cannot 
so construe the receipt. It merely stall s the fat 1, th.il the boxes had boea 
received ‘for tran&poitation to Now Yoik.' Ami the plaintilT might have 
pfoved that fact, with the same legal eoiisixpiences to the defenf|aiits, by oral 
tfiltimofiy, if he hod not taken a rei'cipf. That receipt, in our opinion, 
imposed on the defendants no fiiither ublig<itioii, than tho law imposed with- 
out it * 

plaiiitiflT's counsel relief] on the ca'>e of Muschamp v. Lancaster ^ 
Preston Junction Railwa}, 8 M. & W. 421, in which it was decided by the ^ 
Court of Exchequer, that when a raib^'d} < omjiaiiy take into their care a par- 
cel directed to a partfi:ular place, and do not by positive agreement limit Ihet^ 
reeponability to a part only of the distance, that is jfnmdjacie evidence of an 
undertaking to carry the parcel to thq place to which it is directed, although** 
that place be beyond tho limits within which the company, in gcneial, proftit 
to carry on their business of carrierK And two Justices of the Queen’s Bendl* 
subsequently made a like decision. Wat-on u. Amliergatf*, Nottingliom^ A 
'Bqston Railway, 8 Eng. Law and Kip R. 487. We cannot concur in that 
ofjhe law ; and we are sustained iu our dissent Irom it, by the Court of Errchi^ 
ia New York, and by the Supremo Courts of Vermont and Connectietii.^ 
Van Santvoord r.*St Johns, 6 Hill, 187; Farmers & Mechanics Beak v/ 
Champlain Trenspoitation Company, 18 Verm. 140, and 23 Verm. 209 j 4lkod« 
I^New York 8c New Haven Railroad, 22 Conn. 1. In these case^ thode^dim 
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to E place beyond *ibe earrier’|^own line doeb notyjpfiyid fieSi} 
create a contract to cafiy such goods to their final deetiifatfion^ 
Perhaps the appc^rent discrepancy between the' English aAd\ 
Arni'ricnii decisions is only as to what facts constitute an implied 
contract on the part of a carrier to carry goods to Ihcir ultirnate 
destination, although beyond his own roate.^ In a recent case 
the plaintifl* delivered at tin* station of the (Jreat Western Rail- 
way company at Bath, a van load yf furniture to be conveyed 
to Torquay. He sigiic'd a receipt note headed “ Bath Station, 
To the (Jreiit W<*sterii Railway Company. Receive the nnder- 
iriciitionc^ goods on the eoiiditioiis stated on the oilier side, to 
be sent to 'IVinpiay station and deliven*d to the plaintitF or 
his ag<*iil.” ()ne of the said conditions was that the company 
would not be n'sponsibh- to loss or damage to his goods beyond 
the limits of their railway; another was, that the company 
would not be answerable for lo'^s by lire. , The van was placed 
on a truck and eon\(*je<r to Bristol, where the CSreat Western 
line' ends, and the Bristol and Kxeter line begins, which itself 
terminates at Kxeter, where it i'n |oin<*d liy the line of the South 
Devon Company, which runs to 'ronpiax, xvhcrc* the goods 
were to be sent. 'IMie >aii and furiiitun^ arri\ed safely at Kxe-' 
ter, but while in the station there, ix^longing to the Bristol and 
Exeter Kailwav, tliey wen* aeeulentaUv destroyed by lire. It 
was held in llie Kxeluvjuer eliambiT. reversing the judgment ill 
the Cotirt of Kxeliec|uer, that the Ciu*at We'-'tern Ra*ilway 
Coiuputi} reeei\ed the goods to be carried \m Uu^ir line, subject 
to Ihc stipulation against loss by lire, and that they discharged 
themselves by forxvardmg the goods to bt‘ carried by tlw^ Bristol 
and Exeter Railway C'ompany, and there being no evidence as 


in Weed I*. Sarato;:;A & Sdioiun t^uh Rai^oad, 1 0 Wontl. .*>,1 1 was cited 

by the present p1aintifl"» couii'^el), wa» mUI to l>c (li'<tini:in>«hab1c from such a 
case as this, and to be reooiicilabto with the rule, that each carrier is bofind 
only to the end of hi> rouU, unle^ he makes a q)eeial contract that binds him 
fnrtlicrJT] 

* [See Fleming i*. Mills, a Mich. 420; Klnioro r. Xauj;atuck Railway, 28 
Conn. 457; Jennesoii r. The Camden 8c AmlN>y Kailroa/l Cain the District 
Court of Philadelphia, Jan. 1850, 4 ^Vni. Law Reg. 281, Feb. 18.^6; Anjsle v. 
Missitoippi Railway, 9 Iowa R. 498 ; Carter r. Peek. 4 Sneed (Tenn.), 208.] 

* See Wilby t*. West Cornwall Railway, 2 Hurl. & Norm. 70S. 4 



.to^the iemiif on which they teeej|pd them, tKley must be deemed 
to^hnve) received them as common carriers, and were conse- 
quently liable for their loss.^ But this dccMoruwas reversed In 
the House of Lords, da the ground that the contract was an 
entire one with the Great Western Company, through the 
whole route, and for this reason, that the Bristol and Exeter 
Bailway Company were not liable.^ And the principle that 
the first carrier is responsible for a loss Ihronghoid tht* entire 
route, although beyond its own line, will, in some cases at least, 
exonerate thoscoinpany on whose particular* line the loss 
occurred. Tims, in a recent ea^^c, AI. took a ticket at Jhe New- 
port ticket-station of the South Walc*^ Railway (\)inpnny, 
from Newport to Birniiiighaii), for which he then* paid the initire 
fare. The South Wales Railway extends to a point within a 
few miles < if (iloueester, where it meets the line of the (Ireat 
Western Railway Com|)an), and the Midland Railway CViiu- 
paiiy have a liiu^ from (doiieester to Rirmmgliam. 'riie South 
Wales Railway (Vimpaiiy had an anangimumt with the (ireat 
Western Railway Company and tin* Midland Railway C'oin- 
pany, to isbuo tickets and convey passrngcTs tin* entire distance, 
M. delivered his port iifant can to a porter of the South Wales 
Railway (^ompany at Newport, who placed on it a ticket 
marked, “ S. W. R. \ ia Midland from ( iloiieester. New’port to 
Biriningharn,” and M. arrived with his portimviit<‘aii at (ilouees- 
ter. fto then tixik Ills portmanteau from the South Wales 
Railway carriage^ and delivensi it to the guard of tin* Midland 
Railway Company. On his arrival at Birmingliairi the port- 
manteau was inisbing, but was ultimately found in a Htn*et jn 
Biriniiigham broken open, and part of its eonteiits gone. It 
was» held, that on these facts there .was no cfintrae.t betw'ceii AL 
and the Alidlaiid Railway Company (the last line) but that 
there was an entire contract between AI. and the South Wales 
Railway Company to ctavey M. the whole distance from New- 


' Collitis V, Briftol and Bxotcr Railway Co., 1 IJurl & Noun. 517, revemiig 
the tame case in 1 1 Each. 790. 

* Bristol & Exeter Railway Ca r. Collins, 7 House of Lords* Cases, 194; 5 
Hurt k Norm. 969. 
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port to Birmingham^ and M. could maintain no action 
' against the Midland Rarilway Company.'] 

§ 539. The like e result will follow, if the goods are destine 
to li. only, if it is not, by the custom of the business, the car^ 
Tier’s duty to deliver the goods to the consignees there, but 
simply to deposit them in his warehouse.* But if it is his 
duty to deliv(*r the goods to the c;onsigiiccH at B., than his 
lial^ity\s carrier does not cease by such a deposit ; but he is 
chargeable for any loss whieli occurs, until an actual delivery 
to the party.* So, he is chargeable, in like iiNiiiner, for any 
' loss during a deposit in any warehouse at an intermediate state 
of the joiiriu;y betwetMi A and B.** [And a stipulation in the 
bill of hiding, that, in ease of low-water, he may transship the 
goods in other craft than Ids own, does not discharge him from 
apy liability incident to his eoiitract, until they are delivered at 
the destined port.''] 

§ 540. And if, iiotwith.standing any cnsloin to the contrary, 
th^ currii.'r specially un(h»rtakos to delivi^r the goods to the 
owner, he is chargealde for any loss bc'fore such delivery, 
although in all respects, lu^ has foilowt^d the general custom of 
the place.*' 

§541. Oil the other liaml, lio\vevi»r universal the eiistom 
may be, to deliver the gianls to thi' owner at the? place of desti- 
nation, still the ptMics may, hy their contract, waive it; and if 


^ ' Mytton V. Midland Railway Co. I Hurl. & Norm. G14. Soc also, Co.\on r. 
Great Wosterti Railway Co. a Hurl.Rc Nunn. 271 ; llristol & Exeter Railway 
Ca r. CoUiii9, 7 lluiiso of Lords' 191 ; 5 Hurl. & Norm. 9G9. 

* Jn re Webb, S Taunt. R. 4 Ul ; e. 2 Moore, R. TiOO ; 2 Kent, Coiiiiii.*Lcct 
40 , p. G04, G05, 4th edit. ; Cairns r. Robins. .S Moos, Wobb. 258 ; Ante, § 446 
to 449, 45.') ; Thoiiia.s r. lloston and rrovidonoe Railroad Co. 10 Metcalf, R. 472. 

* Ib-dc V, 'rrent & Mersey Nav. Co. 5 Term R. 389 ; Goldin;; r. Manning, 
3^*Wils, R. 4 29 j 8. c. 2 lUaek. R. 91G; Catley r. t^'intringham, i’eake, R. 150; 
2 Kent, Comoi. Loot 40, p. 604, C05, 4tli edit; Auto, $ 446 io 449; Bourne r. 
GatlifT, 11 Clark & Flunclly, R 45; WbitosCll o. Russell, 8 Watts & Sevgeaot, 

.R44. ^ ’ 

* Ibid.; Ante, § 446 to 449, 453. And soo Miller o. The Steam Navigation ■ 
Ca 15 Barb. R 362; Goold r. Chapin. 10 Barb. R 612. 

^ AFliiteseli v. Russell, 8 Watts k Sergeant, R 44. 

* Warden r. Mourillyao, 2 £sp. R 693. 
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they do, the carrier ia discharjg^^ As if th£ Owner, after the 
^arrival of the goods, requests the carrier to let them remain in 
his warehouse, until the owner can conveniejitly send for them*; 
and they are there d<*posited, and are afterwards destroyed by 
fire; the duty of the carrier being at an end, he is not respon- 
sible for the loss in that ehnraet(*r/'^ So, if a man, having no 
warehouse of his own, clirt^cts the earner to leave hisjgctbds at 
the \vagonM)irice, until he should find it. convenient to remove 
or sell them, the carrier’s responsibility will lerininate with the 
deposit.*’ But mere interference by the owner, in giving direo- 
* tions Its to the care of his property, the transporlatiou of >\*hich 
is internif)ted by the closing of a river, is not ini^aeeepiance of 
the property, or a waiver of further n.*sponsibility of the car- 
rier, altliongli it may, under eertain (‘ireumstanees, bi! evidence 
thereof.^ 

[§-'511 (t, 'riic plaei‘ and manner of delivery may always 
be varied, with the a^«sent of the o\vn!»r of tln^ property; mid 
if he interferes to control or ilireel in the matter, he assumes 
the responsibility. 'JMier<‘tbr<', whert? the agent of a party, 
who owned a bloek of marble transported on a railroad, re- 
quested the agent of the eornpany to permit the ear whieli con- 
t^iined the marble to he hauled to the depot of a inaghboring 
railroad eoiupuny, and such agent assented thereto, and assisted 
in hauling the t^ar to tlh; de|)ot, and the agent of the owner 
there requested and oMaiiied leave of lhafr eornpany to use its 
maehinery to rvMiuAe the marble from the car; it was held 


' Stronjr r. Nataliy, 1 Hos. k Pull. N. 1*. 10; Marslinll, Iiisiir. H. I,i*h. 7, 

§ .*), p. 252, &c. ; Sparrow r. C^*inillM*r«, 2 Str. 1’. 12;1C; Howman v. Toall, 23 
Wend. R. SOfi ; Stone r. Wailt, 31 Maine 11. 412. 

* In re Webb, 8 Taunt. R. 1(3 ; s. c. 2 Moore, R. 000; Ante, § 440 to 442,^ 
453, r>28, 532 to .540; Po.st,{ 578; Pai^ons r. ilanly, 14 Wend. R. 215. 

* Richardson v. Go&% 3 Bo.s. & Pull. R. 4 1 0 ; Scott v. Petlit, 3 & Poll* 

R. 472; Dixon c. Baldwin, 5 East, 11. 181 ; Rowe r. Pickfonl, 8 Taunt R. 

8. c. I Moore, R. 526; Allan r. (iripper, 2 ('romp. & Jerv. R. 218; a. o. -3 
Ty>w. 'R. 217; Abbott on Shipp. P. 3, ch. 3, § 12, 5th e<]it. ; Ante, § 446= tp 
449, 458; Po»t,§678. 

* Bowman u. Teall, 23 Wend. R. S06;Var#ons i». Hardy, 14 Wend. IL 215; 

•Ante, I 269 ; Todd v, Figley, 7 Watts, R. 542. See Merwin tr. Botler, l^'Con- 
fipcfr. R. 188: PoiL 6 549 oi . ■ ‘ 
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that the company 4Hht transported the marble was not answer- 
able for the want pf care or skill in the persons, employed in « 
removing it from the car, nor for the jvaut of strength in the 
machinery used for this purpose, and could not be charged with 
any loss that might happen in the course of such delivery.^ 
So where the consignee of a package of bank-bills directed the 
carrica to deliver the same to his agent in another part of the 
city, which was done, and the property was subsequently .stolen 
from him, .it was ht^lcl that the carrier was not liable to the 
cqn^^wry aliliough lj»e pioiiey b(*longed to him, for the direc- 
tion of the consignee so to deliver it was su/Iicient/'*] 

§ 543. In all cases of this sort, the material consideration 
is, whether the ownc;r of the goods lias taken any exclusive 
possession of or has terminated tin; custody of the car- 

rier by any act or direction, which does not flow from the duty 
of the carrier.^ So long as the carrier retains the possession of 
the goods, or is to pi^rform any furlluT duty, either by custom 
or contract, as carrier, he is r(*spohsil>le for their safety. But 
when the transit, is ('iided, and the delivery is either completed, 
or waived by th<* owner, then the responsibility of the, carrier 
ceases;* * * * Bo, if the goods, after tlieir arrival, are put on board 
of a lighter in the eustomary way, and the owner then takes 
an exclusive custody of them In'fore Uit'y arc landed, the carrier 
is dtscliiuged from any subsequent loss.*** 

§ 545.1, A question often arises in practice, wlicthei^ the* 
carrier is bound to niake. personal delivery of- Ih^e goods to the 
owner or not: for if he is, then his res|K)nsibility as such 
carrier continues, until the delivery is •complete,® This may 
admit of diilcireni answers, neeording to circumstances. [In 


• * Lovris i>. Western Railroad Co. 1 1 Metcalf, R. 509. 

* Sweet V. Barney, *23 Smith (N. Y.), 1335. S<^ Marhall r. American Ex- 
press Co. 7 Wisconsin, R. 1. 

’ • Ante, § 444 to 449, 541 ; Bowman v. Tcall, 23 yt'eud. R. 806. 

* Hklarah. on Insur. B. 1, eh. 7, § 5, p. 25*2, &c. ; Abbott on Shipp. P. 8, cfa. 3, 

§ 12, 5tb edit. ; Ante, § 444, 446, 449, 453, 541. 

* Strong p. Nataliy, 1 lk». & Pull. N. R. 16; Abbott on Shipp. P. 3, ch. 8, 

$ 12, 5th edit. Stone v. Waiit, 31 Maine, R. 412. See St. John v. Van Sant- 

toord, 25 Wend. Bi. 660^ Ante, § 533. 

* Gatliffo V. Bodme, 4 Bing. Now Cas. 314, 330, 831, 332. 
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cases of railroad carriers it has- been dUtinctly held not ti part- 
of their duty to inake a personal delrvory in the absence of 
any usage, or special* eoiitracjt to the coiitra[j\^] The manner- 
of delivering the goods, and consequently the period at which 
the responsibility ctf the eifrrier will ceiise, may, in many 
instances, depend upon the custom of ])articular jilaces, and 
the usage of particular trades,- or upon a special eoutraet be- 
tween the parties. Jf there is any special contract hclwecti 
the- parties, or any Jocjil custom or usage of trade on the sub- 
ject, that will govern; the former as an express, and the latter 
as ail implied term in the contract,* upon the |)laili Reason of 
the maxim : ]u cotifntrlihns iitrifr rvutunt rri, ipttt sunt moris 
et consutfiuiinus*^ But. iii^thc absiaici* of any special contract, 
or eustoiii, or usage, prol)aI)ly no general rule can be laid down. 
There seems a strong inermalion of opinion (although there has 
becivsome diversity of judicial opinion), toJiold^that, in cases of 
transportation by land, the carriiT is lioniid, gfaicrally* to make 
a personal d<’Hvery to the owner, unless there is soinf‘ eiisloiri 
of trade, or sonie contract to tin* contrary.* l-onl Kenyon Was 
strenuously tlu^ other way ; but the oIIut three Judges, on that 
occfisioii, diflered from liim.^* On more n^eent occasions, the 
opinions of other distinguisluMl Judges havi^ settled down in 
favor of .th(! doctrine of tin? three Judges against him.^ How- 


‘ [Michigan Central Uj^ilroatl Co. r. AVard, 2 Mirli. It. Michigan Uail- 
road V. Hivens, 1.3 bit]. It. 2(i.3; New Albany ISailroad r. Camphidl, 12 bid. 11. 
55. Sec Alichignn Central Itailroad r. ffalc, G Mich. 211; Norway riaiiis Co. 
r. Boston and Alainc It. U. Co. 1 Cray, It. 2G3.] 

• Hyiki »’• Trent & M. Navigation Co. .3 3 enn. It. .3^3 ; Catley i». Wlhtring- ' 
ham, l\^akc, It. 150; Cioldcii v. Manning, 3 Wils. K. 420; Wardcll v. Mourtll- 
yan, 2 Esp. K. G0.3; In re Wchh/ 8 Taunt. It. 11.3; Abbott on Shipp. 1*. 8, 
cb. 3, § 12, 5tlr edit.; (latlift'e r. Bourne, -I Bing. New Cas. .314, 329 ; Copo n. * 
Cordova, 1 Uawle,^R. 203; 1 Valin, Comm. G.3G; Ostrander v. Brown, 15 
Johns. R. 39; Gibson v. Culver. I* AVend. Jt. .305, 311. Ifuston t*. Peters, 
Met. (Ky.), 6p2. 

• .Ante, § 884 ; Pothierf Contrat de Tx)uagc, n, 57. 

\ 2 Kent, Comm. Lect. 40, p. GO i, G05, 4tb edit. ; Gilison v. Culver, 1 7 AVendi' 
B. 805, 306. See Morwin v, Butler, 1 7 Connect. B. 1 88 ; GraflT n. Bloomef^«9 
Barr. (Penn.) R. 144. » ' 

* Hyde r. Trent Navigation Co. 5 Terra R. 389 ; 2 Kent, Comm. Lee|la40, .♦ 

p. 604, 605, 4th edit. * * . ^ ^ 

* Duft* r. Budd, 3 Brod. & IJjig. B. 1 77 ; s. c. Moore, R. 4C9 ; Oodenham- v. 
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ever tliis may be, it seemQ clear, that earrlera are bauod to give 
i}otjcc of the arrival of the goods to the persQ^is.to Whoixr they 
are directed,^ if thciy are known .to them,*«Dd yithin a rcs^son^ 
able tiine,® unless, indeed, there is a very clear and uniform* 
usage or custom to leave them at a piirticiilar place of. deposit, 
where the carrier is a.’ciistcuned to stop, at tlie risk of the 
owner of the goods, without giving him any notice ; and he is' 
bound to apply for and reccivi! them there.® [For such usage, 
known to the consignor, has been held spllieient excuse for 
non-delivery to the (consignee.] They must also take care, at 
their peril,, that the goods an; clelivercd to the right person ; for 
otherwise, they will beetnne responsible.® [But where goods 

' • 

l)cnnutl, 4 Pritu*, II. 34 ; liirkott v. Willan, 2 Barn. & Aid. 336 ; Garnett v. 
iVillaii, 3 Barn, it Aid. 11. 38; Slorr tu Crowley, 1 AIrClel. & Youngc, K. 129, 
138; Stephenson t\ llart^ l Bing. 11. 4 76 ; 2 Kent, Comm. Leet. 40, p. 604, 
COA, 4th edit. * 

* [But we Norway Tlains Co. v. Boston & Maine Railroad, 1 Gray, R. 263, 
that this rule dnen not apply to earners hy railroail: It was argued,** said the 
Court, “ in the present ease, that the Wdroa<i eompany are resixiiisiblc as com- 
mon earners ofgocKls, until they h;ive given notiee to eonsignees, ol* the arrival 
of goo<ls. The Court arc strongly iiu'lined to the opinion, tliat in reganl to 
the transportation of goods by r:iilro.ad, as* the business is generally eonduetod 
in this eouiitry, this rule does not apply. The immediate and safe storage of 
the gooils on arrival, in wareliuiises proviiled hy the railroad company, and 
without additional e.xpeiisc, seems to be a substitute better adapted to the coi^- 
vcfiienee of laitli parties. The arrivals of goods, at the larger places to which 
goods are thus sent, are so numerous^ freipieiit, niul various in kind, that it 
would be nearly impossible to send s;ieeial iiotieo to each consignee, of each 
parcel of goo«ls or single artielo forwanletl by the trains.”] 

* Post, § 314 ; Gatlitre. r. Bourne, 4 Bing. New Cas. 314. 330, 331 ; s. C. in- 

error, 3 Grang. R. 612, 690, .See Granger r. l>uere, 1 2 Mees. Si Welsh. 

R. 431; Nettles (*. ^>ou(h Carolina R. R. Co. J Rich. R. 19o; Rome Railroad. 
Co. e. Sullivan, 14 (Georgia R. 277 ; Michigan Central Railroad Co. r. Ward, 
2 Mich. R. 338; Price r. Powell, 3 Coins!. R. 322; Crawfonl r. Clark, 13 III. R. 
361 ; Sultana r. Chapman, 3 Wiw. R. 434. 

* Gibson r. Culxgr, 1 7 Wuiul. R. 303, 306. Sec Kagle r. White, 6 AYhart. 
R. 50.3 ; Thoiims v, Boston and Providence Railroad Co. 10 Metcalf, R. 47% ; 
Ante, § 446. 

* Fanners, &e., Bank o. CbanipIaiVi Transportation Co. 16 Verm. R. 52. And 
th5 same Court held in the same ease in 18 Verm. R. 131, that knowledge of 
such usage in the consignor was entirely immaterial. But see Price v. PoweB, 

* 8 Comst. R. 322. . 

* Golden r. Manning, 3 Wils. R. 429 ; Garnett r. Willan, 5 Bam. & Aid. B. 
58; Sfiorr e. Crowley, 1 McClel. & Younge, ^.^8, 135, 137; Post, § 543 5. 
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tilre BfJefy conveyed to the place of destina|ion, and thfe'eon-* 
aigiiee iB ^deaQ oit absent, or refuses to receive themf or is ndt- 
known, and dabnot after reasonable efforts be found, the' carrier 
may discharge himself from further responsibility, by placing 
them in store with some responsible third person at that place, 
for and on account of the owner.*] • 

§ 544.‘ It was said in one east* by Mr. .Tiisiico lluller, that, 
when goods are brought into Kiigl^ul from fcucigii aUHltVics, 

* they arc brought under a bill of lading, whieh is merely an 
undertaking to carry them freun port 'to port. A ship trading 
from one port to aiiotlicT, has not the means ot^ carry hig goods 
on land; and therefore* according to tlie established course of 
trade, a di*livery on the usual wharf is such a delivery as will 
^discharge the carrier.*-* Hut this laiignagt* must be understood 
with the reasonable limitation and ipialilieation, that due and 
reasonable lioliee tliere*»f is given to tin* consignee.’* Where, 
howe^ver, the consignee* of gjDods r<*fiuir (*4 the goods to be de- 
livered to himself on board of tin* ship, and direc*ts them not 
to be landed on a Nvharf, it s(*t*nis that the master innst obey 
the recjuest; for the wliarfingf*r has no right to insist upon the 
goods being landed at his wharfj^alt hough the vess(‘l be moored 
against it.^ 

§ In Amerieff, the rule adopted in regard to foreign 

voyages, although it has been matter c»f some controversy, 
leems to be, that in such eases tin* earri<*r is rtot bound to 
make a personal* defi very t>f the goods to the eon.sjgm*e; but^ 
it wilt be suflieient, that he lands them at the usual wharf or 
proper place of landing, and gives due; and reasonalile nqtiee 
thereof to the consignee/'* The latter is, under such eireum- 
staiices, after such notice, bound to prove suitable! peraons to 


* Fisk r. 'Newton, 1 Denlo, K. 4.7. And see .Smith r. Nashua k Lowell llail- . 

rood, -7 Fostei^ U. 9.f; Clendaniel r. Tuckemian, 17 Barb. 11. 184. ‘ 

* Hyde V. Trent & Mersey Nav. Co. 5 Term K. .‘tH9 ; Abbott on Shipp. P. S’, 
cb. 3', $ 12, 5tb edit.; 2 Kenf, Comm, l^eet. 40, p. (lOt, OO.*), 4th edit.; Aate, 

I 443 to 449, 4.:il to 453, 535 to 537. ' ' - 

* GatUflTe v. Bourne, 4 Binp. New Cas. 314, 3;t0, 3.31. 

* Syeda r. Hay, 4 T. R. 260; Abbott on Shipp. P. 3, ch. 5, § 12, 5th edii 
*.2 Kent, Comm. Lcct 43, p. 604, 605, and note (cj, 4th edit. 
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take care of the game, and to carry them^way;^ The general 
usage seems, also, to be in conformity to this rule. But^itis 
of the very essence of the ruh^, that due ‘and reasonable notice 
should be given to the consignee, before or at the time of thi^ 
landing, and that he should have a fair ' opportunity of pto- 
vMing suitable means to take care of the goods, and to carry 
them away.* And the carrier docs not, l)y sending the goods 
to the consignee by a (varrnaii, without tlie orders of the con- 
signee, discharge himself from responsibility, even though it 
is a common practice.^ If the consignee is unable or refuses 
to receiw^ llie goods, the ciarrier is not at liberty to IcJivc them 
on the wharf; but it is his duly to ta^e care of them lor the 
owiier.^ 

§ f)l5 rt. Ill this connccfioii, it may be proper to dispose, 
of another point of gn*at practieal iinjiortance ; and that is, 
at what time, tin* (carrier is bound to make a delivery of the 
goods. I'lu* genenij answer is, that nnless cx()ncratt*d by a 
special eontraot,*'* h<‘ is ImhukI to deliver the goods within a 
reasonable linn*; and that reasonabh* time must depend Upon 
the eireiimstanees of eaeli pariienlar i^ast*. If goods are shipped 
for a voyage by sea, then tin* delivery is to be within a reason- 
able lime after the arrival of tin* earri«T-sliip; and there is an 
implied midertakiijg to sjieed the ship witli reasonable diligence 
on the voyage/* If goods are to be transported by land frqm. 


' Cliirkcring i*. Fowlor, 4 l*irk. K. .371 ; Cope r. Cordova, 1 Kawlc, R. 203; 
Kohn r. l\u'kard, .3 Miller, Louis. U. 2U.3. 

* Ostrander r. Brown, 15 Johns. 1C 3J> : Kohn r. Pabkard, 3 Miller, I^uis. 

R. 225;# JNi'kett i*. Dowiu’r, 4 \Vnn. R. 21 ; OatlitVe v. Bourne, 4 Bing. New 
Cos. 314, .330, 3:n, .332. t 

* Ostrander r. Brown, 15 Johns. R. .31>; 2 Kent, Comm. TiCct. 40, p. 604, 
605, and note, 4th edit.; Dean r. Vaecj^ro, 2 Hoad (Timn ), 488. 

* Ibid.; Mayell i\ Potter, 2 Johns. C.is. 371 ; Stephenson v. Hart, 4 Bing. 

R. 476 ; Cliiekering r. Fowler, 4 Piek. K. 371 ; Cope r. CordoKa, I Rawle, K. 
203; Crawfohl r. Clark, 15 111. R. 661. , • 

Hughe# i\ Great AVe.«tom llailw’ay Co. 25 F.ng. Law &Eq. R. 347; 14 
. Com. B, 637 ; Hie York, Newe.a#tle, and Berwick Railway Ga v. Crisp, 25 Eiy* 
Law h Eq, R. 306 ; 14 Com. B. 527. ' // 

* Hand r. Baynes, 4 Wharton, K. 204, 210; Paraons<o. Hardy, 44 Wend. 
R. 215; Bowman r. Teall, 23 Wend. R. 306. 
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one place to another, then the goods arc to be pnt upon ti)eir 
transit, and forwarded within a reasonable time, and delivered 
in the usual time after their arrival, llenpe it is, that if, by 
reason of any accideiilsor misfortune, not unionnting to an 
inevitable casualty, or the net of God, or the act of the public 
enemy [such as the aecuinulatioii of an extraordinary amount 
of freight beyond the capacity of the carrit‘r’s means to convey,' 
or a heavy snow st<um,2] the goods are. retarded or dbstrm:ted 
ill their transporiation, the carrier will not be responsible for 
damages oeeasioned by such deday, if he* has ustni due* and 
reasonable diligence in the traii^^portatioii.'^ Jf, fi>r, example, 
goods are to be transported by a (‘aiTal from one place to an- 
otiicrfand by reason ol* iee the c:inal-1)oai is relarded, or ob- • 
strueted, or slopped allogelhcr in her passage’, llie carrier will 
not be liable for any loss l(» tin* slii|)pcr occasioiu'd lhcn*by, if 
he has used reasonable diligence;'* [iiiih^ss lliere was .an ex- 
press contract to deliver by a eerlaiii liiiie/*] Sueli an accident 
may, indeed, if unavoidable, proptTiy lx* detailed to be the act 
of God.^ Cut suppose! the eaiial-lmat has been re.larded or 
ubstrueled by tli(! gi\ing way of sonic lock, or l)y the rupture 
and letting olV of the water in stane part of the canal, or by 
runnuig against a stow, and bi'iiig conipcdled to stop to make 
repairs, so that she has lost Ixt usual trip, or the. trip for the 
season; in such a ease, the ergfrier will not be liable for any 
^fainages or losses oeeasioned to the shippcTs thereby, if the 
goods linally arri^v<*iii safety, unless he is guilty of sonic iilpg- 


» Wibert r. N. Y. & E. Kailrpa.l, 2 Kuruaii (N. Y.), It. 214. Sec black- 
stock ?\ N. Y. & E. llailroad, 1 Hosw. HI. ^ 

• Kiddon r. Great Northern Unihvay Co. 28 Law Jour. Uep. (n. «.), Excli, 
61 ; 4 Hurl. & Norm. (Am. Ed.), 817, 'J'lie caf*c is not in the Enirlish edition. 

• Parsons v. llanly, 14 ^Vcn<^. U. Boner r. M^hantK .Steamboat Co. 
1 Jones (N. C.), 11. 217 ; Abliott on Shipp. P. idi. .*1, § 1 to 11, 6th edit ; 
GatHfTc r. Bourne, 4 Bing. Ncy Cas. 814, 822, 380. See Hand r. Baynes, 4 
Whart. K. 204; Bowman t*. Teall, 28 Wchd. 11. 806; Ante, § 611. See also, 
IBagIc r. White, 6 Whart. U.Vi06. 

* parsons r. Hardy, 14 Wend. B. JB6; Hand r. BayneS) 4 Whart IL 204, 
210; Bowman v^Tcall, 23 Wend. K. 39G; Ante, § 611. 

* llannony v. BinghiOni 2 Kernan, U. 39. 

Supra, note 1; Sec Lowe v. Moss, 42 Illinois K. 477. 
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ligeoce.^ Neither Vill he be obliged to send on the foods at 
his own expense by a land conveyance in such a case. In 
short, as to the time of delivery, common carriers stand upon 
the same ground as -ordinary bailees for hire. They may ex* 
cusc delay in the delivery of goods by accident or misfortune, 
although not inevitable, or prodiicc^d by the- act of God. It 
is BufFicient if they exert due. care and diligence to guard 
against delay, and the goods are iinally delivered in safety.® 
[But if a bill of lading eontains a stipulation to deliver goods 
in good ord(T, the dangers of the railroad, fire, leakage, and all 
unavoidable^ accidents exeepled,” this does not discharge the 
carrier from delivery hytla* time fixed in the contract, aliliougli 
the delay arose from ah iinavoidablf^ accident: for the excep- 
tion, “ iinavoidalilo aeeidt'iit,” in the bill, must refer to dangers 
atlecting tin? conditiiMi of the goods.-"] 

§ e)‘lo b* Care must also be taki'ii tt> df‘liver the gcK>ds to the 
right person, as well sis at tin* pro|H*r time, and at the proper 
place. For if tlu* delivi'ry be by tlie carrier to a wrong jierspn, 
although it may have been made, by liis own imioeent mistake, 
or by his Iieing inyiosed upon, la* will be lijible to the true 
owner for the whole value of the good>i so lost. Indeed, such 
a wrongful delivi*ry is in ilie (rommon law treated as a conver- 
sion of the property. 

§‘ril(). Crises may often occur, wla-re a person is at once 
a carrier of goods, and an agent or factor for the 'sale 6# 
them; and the inquiry may present itself, when, under such 
circu instances, his jiability as carrier te|;minates.^* Suppose 
the owner of a ship i.s master, and also is consignee of the 
goods of shippers which are pur on board for sale. When do 


* Parsons r. Ilanly, Wond. K. ‘it.’* ; Haml r. Baynes, ! Whart. U. 204, 210. 

* ParsioiiA V. 1 lardy. 14 Woini. B. 

* Harmony r. Bingham, 1 Huer. R. 200. 

* Stopbcnsoii r. Hart, 4 Biii^.'R. 470 ; Putrt*. Budd, 3 Broil. & Binjj. R. l?7; 
Youl r. IlarlMitllo, Peake, R. 140 ; Devereux r. Barclay, 2 Barn. & Aid. R. 702^ 
Stephens v. El wall, 4 Maiile & Selw. U. 250; Ante. § 450, 543 ; Post, § 570; 
Powell e. Myers, 26 Wend. R. 501, 50.> f The llnntres.<. Da^is, U. S2; Eogan 
V. Pontchartraiii Railroad Cp. 1 1 Robinson, l40iiis. R. 24. 

* See Ante, § 446 to 449, 451 to 453, 535 to 537. 
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his right and* responsibility cominciu^ and terminate in each 
capacity? It has been decided, that during the voyage he 
retains the character of owner and master; ,and of course dur- 
ing th(«! voyage he is res|H>nsible as carrier.' But after his 
arrival at the port^f destination, and the landing of the goods 
there, it would seem that his duty as earrif*r is at an end. 
Suppose a case in which the master is consignee, and not 
owner of the goods; is the owner of llie ship, as carrier, m- 
spoiisihle for the acts of the master after thci landing of the 
goods at the port ^ destination, eith«‘r before or after the side.? 
If by tilt' eourst' of a partit'iilar tratle, or the dealings between 
the particular parlit's, if is fin* nsagt* for tin* masl^*r to take the 
eoiisignnient of the goods shipped, and to sell the same, and to 
receive, on behalf of lln^ owii^r of tin* ship, ti coin pt'iisnt ion for 
the whole sefviee in the iiannM)f rrt*ight, which eompeiisatioii is 
divisible between the owner and the master, aeeording to their 
own private agreement ; in sueh a ease, (In* owin*r of the ship 
may be rt'spoiisibh* for tin* acts of the inast(*r throughout; 
because tin; la(t(‘r, in siu'h a ease, ai'ts his agent; although 
, it might be otherwise, if the iiiast<*r aet(*d as factor solply for 
the shipp(;r, and n'e.eived a <listiin*i (’ompensatioii from him. 
Blit ill such a ease, the owner of tin; shij) would seem to be 
liabje, not in the (diaraeter of a eoiimion earriiT, but merely as 
a factor; and the responsibility of the one is (as wc have seen) 
mat^rnilly ditlerent from that of the other.® 

§f5t7. The ease.' 'of Kemp v. (’onghtry® may seem to 
countenance, a diU’ereMt d(»etrine. There tin* master of a coast- 
ing vessel was employed to carry goods f^oin Albany to New 
York, and the usual course of the trade was, for the. master 
to sell the goods at New York, without ehargitig any thing 
more than the orclinary freight, and to aeeoiiiit to the owner 


* Kendrick i*. Dclaficld, 2 Cain. It 67; Cook r. Coin. Ins. Co. 11 Johns. R. 
40 ; Karlo i>. Ilowcroft, 8 Ka.st, U. 126, MO ; Crousillat t\ Ball, 4. Dali. R. 294 . 

* Kmcry r. Ilcrsey, 4 (irconl. U. 407 ; Kemp v. Coujilitry, II Johns. R. 107; 
Kendrick r. DelJficld, 2 Caii). R. 67 ; Abbot! on Shipp. P. 3, c*h. 2, § 10, p. 9$, 
n. (3), Amer. edit. 1829 ; Id. P. 2, ch. 4, § 3, p. 134, n. (1), Amcr. edit ]8!29; 
Ante, § 444, 446 to 449, 451 to 453, 455, 535 to 537. 

* 11 Johns. R. 107. 
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of the goods for tfie proceeds, and not to the ownerti of 'tbo 
vc8.s<*I. Tlie master, after receiving the goods, carried them . 
to New. York, ancj sold them there; and .brought the rnoney 
(the proceeds of the sale) on board, and put it into his trank ; 
and he and his crew having left the vessed a short, time after, 
locking the cabin, upon his return the cabin and trunk were 
found broken open and the money stolen. It was resolved, 
upo;i this state of facts, that the owners (the master being one), 
were responsible for the loss. The Court appear to ' have 
treated the ease as one arising against then^solely in the char- 
acter of eprrimoii earricTs. The reasoning was, that the money, 
when on bosird, was 1o he eonsidered exactly thd same as a 
return cargo, purchased with the proce('ds of the goods; and 
in such a ease it \^miI(1 Ih? clear, •that the liability of common . 
carriers would attach ou the owners. 

§ 54H. Hut, upon the* aetual juisture of the facts in*that case, 

. the very inu*stion was, whf*ther the* speeilie i!ioin‘y on board 
was to be treated as cargo, or was to lx* carried back for hire; 
and whether the mast<»r was IhuiiuI to carry hack the specific 
money reeeiv<*d by liiin, or was only bound to pay over and 
^ account to the shipper for the ninouiit and value of the pro- 
ceeds ill any iiiouey whatsoever. Now, it is certainly no part of 
the duty of a eoiiimoii carrier to sell goods, and tf> aceoun^ for 
the proceeds. If lie sells, it is not as a carrier, but as a factor.. 
The owners of the vcs.'^el may be liable for his acts as factors, 
if the course of trade makes him their agent \u the business of 
selling. Hut when tli(*n* is a right delivery of the goods at the 
place of destinatioi^ tlie duty of the carrier, as such, would 
seem to cease, aiicl the duty of factor to coinmenec. If the 
specific uioiiey rcc«*ivf*d, or any other goods bought wth it, are 
to be returned in the same vessel to the original po* and the 
• freight paid contemplates that course of tra(n',‘then, as soon as 
the goods or money are put on board for the purpose of the 
return carriage, the liability of flic carrier certainly rc-attaclics. 
But tlii^ evidence in the ease went to show, not that there was 
to be any silch return of the particular money or goods in the 
vessel, but tiiorcly that there was a liability of^he master to 
account for. the proceeds to the owners of the goods, and not .to 
the owner of the vessel. Perhaps the application of the law 
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to the facts, rather than the law Itself, as laid down in the cose, 
would deserve further coiisid(;ration.^ 

§ 549, Fifthly. Wo come next to consider the effect of 
special contracts and notices of carriers. ^ It was formerly a 
question of much doubt, how far comiiicrri carriers on land 
could by contract limit their responsibility, upon the ground, 
that, (‘xercising a public omployincnt, they are bound to carry 
for a reasonable c()iit]|>ciisaiioii, and have no' right to change 
their common-law rights and duties.^ And it was said, that, 
like innkeepers, they an? Iiound^to receive and aeeonuTiodato 
all persons, as far as tlii.*y may, and eannot insist upon special 
and qualified terms. The right, however, of tnalving such 
qualilb^d aeeeptanei's by eoiiimoii earriiTs seems to have been 
asserted in early limes. Lord (’oke decdiired it in a note to 
Sc)iitln o1e\s ease;‘> and it was .admitted in Morsi* r. Slue.^ 
It is now fully n^eognized, and settled bi'yond any naisonablo 
doubt, in Fiigland.^* [And it is now the adiiiitiial doctrine in 
America, that it is eompeteiil for a carrier, by an express 
contract, to limit his common-law liability, or, more properly 
perhaps, by special contract, to decline to carry goods oh a 
common carrier, and to assume to carry (bean only as a special 
carrier^'' ajid therefore subject only to tin? duties and liabilities 


' Allen So wall, ‘i Woinl/U. ^27 ; ‘s. c. « Wi*n(l. U. .‘tn.’l. 

■ * 2 Kent, Comm. Lyrt. -U), p. «or», G07, 'Itli nlit. ; ] JtcII, *Coinm. 4 72, 
47.*l, .'>(Ii edit. ; t KMl, Comm. § 404, 4(h edit. ; Ueekniiiii o. Slioiiso, 5 llawle, 
R. 179, 1K9; Post, § SM. • 

* 4 Co. Rep. '84. 

* 1 Vent. U. 238. 

* AiKstin V. Manehcsler, iHco., R iilway Ci>. 11 En;r. Law & Eq. R. 512; 10 
Coin. R. lj||4; Niclioboti r. AVillan, T> East, R. 507; Clay v, Willari, 1, II. lil. 
R. 298; Harris t*. Paekwood, 3 'I'auiit. R. 2(i4 ; Evans r. Soule, 2 M. & Setw.* 
R. 1 ; Smith t\ Horne, 8 Taunt. 1L 146; Rat.*ion u. Donovan, 4 Earn. 8c Aid. 
R. 39 ; Riley r. Horne, 5 liing. R. 21 7 ; Rodenham v- Rennelt, 4 Price, R. 84 ; 
Down V. FroHiont, 4 Camp. R. 41; Post, § 5.04 ; 'Chippemlale i*. Lanciyibire 
and Yorkshire Railway Ca 7 Eng. Law and Eq. R. ,395. 

* [And whenever this is the ca.'<t!, the carrier should not Yie declared against 
a4 a common carrier, hut rather uphn the sjietdal contract. The diiTercnce is 
material. Latham v. Rutley, 2 B. & C. 20, and 3 D. & R. 211 ; Walker v. 
York & NortH Midland Railway, 2 El. & Bl. 741 ; York Railway Co. v. Crisp, 

. 42 * 
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imposed by his exptess contract.^ And on the same ground, if 
an* owner of goods send them an express messenger, and 
that express messenger make a special contract with the carrier, 
in its nature a valul one, the* owner of the goods* is bound by 
this special contract, or in other wprds, the obligations of the 
carrier are limited by this special contract, even in an action 
by the owrier.-^] Still, however, it is to be understood, that 
common earners cannot by any specfhl agreement exempt 
themselves from all responsibility, so as to evade altogether the 
salutary policy of the* eomii\pn law. They cannot, therefore, 
by any special notice, exempt themselves from responsibility in 
cases of gross negligence, [want of skill, •''] or fraud;* or, *by 
demanding an c;\orhitant priee,'' compel tlie owner of the goods 
to yield to unjust and oppressive limltalions and qualifications 
of his riglits.^^ 'riu; carri(T will also be etpialjy us liable in case 


14. C. b. f»27 ; Wliito (Jront Western Uaihvny, 2 .1. Srolt (x. s.)f ^ » Hughes 
v. Great Westorn Kail way Co. M C. U. 

* [Purjioiis i\ Monteatli, CJ barb. U. :*r>S; Mcmre Kvaiis, M barb. K. 524; 

Mcroantilo. rnsuran<*e Co. r. Chase, I C. D. Siiiitli, It. Dorr r. X. tf. Steam 
Navigation Co. A Saiulf. K. Aniriiioil on npponb 1 Koriiaii, U. 485. 

Stcxlilanl r. Long bsland Railroad Co. .5 Saiulf. R. ISO; Dprwort i*. Looiner, 

21 (’onn. U. 240; bos)Vi*ll r. Hiidsoii River RailiiKub 5 bosw. 701 ; Kimball v. 
Riitlaiul and biirlinglon Kailroiid (*o. 20 Venn. R. 250 ; Swindler t*. Hilliard, 

2 Rich. R. 280; J)avid.s<m v. (fraham, 2 Gliio. St. R. (Warden), IJl. Ch' 
course t1ii.H*'outra<'t, like nil others, must be free Iroiii fraud; and where the 
person .^ending the goods eould not read the special ca.itract whieli lie was 
requested to sign, and the clerk of the company told liim that liis signature 
wa.H of no consequence, and w*as a mere matter of form, wliereupoii ho signed 
it, h was held that the special contract was invalid, and that the company were 
still liable as common carriers. Simons i*. Groat Western Railway Co. 2 J. 
Scott (n. ».), G20.] 

^ New Jersey Steam Navigation Co. r. ]Rerchants bank, C Howard (U. S.), ^ 
R. 344. 

* Graham e. Davies, 4 ()hio, St. R. :Ui2. * 

*^SoQ Penn. Railroad Co. v. MeCloskey, 11 Harris (Penn.), IL 526. 

* Croueh t*. The Great Northern Railway Co. 25 Kug. Law & £q. K. 449; 

11 Exch. R. 741 ; Piddington r. South-Easteni Railway Co. 5 J. Scott (x. 8.), 
Ill ; baxeiidalc t*. Great , Western Railwhy Co. 5 J. Scott (x. s.), 309. And 

• SCO 366, 669. 

* Jones on Bailm. 48 : Doct and Stud. Dial. 2, ch. 38 ; Noy, Maxims, ch. 43, 
p. 93 ; Lyon v. hlella, 5 East, R. 430, 438 ; Uarijs r. Packwood, 3 Taunt K 



OB. VI.] COMMON CARlilfiRfl. ' 4{l9 

of the fraud or misconduct of his servants, ns he will be in ease 
of his own personal fraud or miscoiidiici.i 

[§549a. But tho modern English cas<js declaR' that it is 
competent for a carrier in England, even since ihe passage of 
the Carrier’s Act, to make a special contract which shall shield 
him from the consequences of his own “gross negligence.” 
And if the consignor sign a contract declaring that he “ under- 
takes all risks of conveyance whatsoi'vcr, smd that the company 
will not be responsible for any injury or damage hoirsiwvcr 
cavsed^ occurring to live-stock travelling on their railway,” the 
construction of sui'h a contraet Inis been to (‘xoncnjtc the car- 
rier from a loss arising from gross negligence.- ^ I’Ih? Court of * 
Coininon Pleas have adopted and acti^d upon tlie same prinei- 
ple.3 And the Court of CiiiccMi's Ihan-li on tin? same day 
arrived at the same eoiichision in amdher case.* Prc^vioiis inti- 
mations of such an opinion may also be found in Owen i\ Bur- 
nett,^ as early us men* fully ado|>t(*cl in in the ease 

of Hinton r. Dibbin,*^ belong the (incen’s Bench. Bui the 
American C'ourts have with great imunimit^ clc<*larc‘d tliat car- 
riers ought not to be allowed, by a spcM'ial eoiilraet, to discharge 
themselves from loss by their own negligence or fraud." And 


264, 272; Nox r. KiNlerby, 1 tSaniid. li. HI 2 A, WillinniN's note (2); liaison r. 
*I)oiiov,tt», 4 barn. .‘\M. 11. 21, .‘12: llvtb* r. Tn*ii1, Xav. (’o. I Ksj». K. 

SC; Maviii^ r. Todd, l.^tark. 1*. 72; IbHlndiaiii v, ISeiiiiett, 4 IVioc, It. 64-; 
Bmokt! r. Pi(*kwi<’R, 4 Iliiiir. It. 21 h. .S(*|. al.<o, i..aifjg r. Colder, K Harr 
(Penn.), K. 4 

' Kllfs r. Turner, 8 Term It. 5111 ; (iariiett r. Willaii, o liarn. & Aid. 11. .07 ; 
Ante, § .007. 

• [Carr v. Laneasliin.* and Yorkshire Railway ("o, 1 1 Kng. Law & Kq. U. 
340; s. c.# Kxcli. It. 707. See also, MeMaiius r. Laiu.'a.diiro and Vorkbhiro 
Railway Co. 2 Hurl. 3c Norm. 603. And see V Id. 63.] 

• [Austin i\ Manchester, Sludtiuld, &<•., Railway (’o. 1 1 Eng. Law & Ecj. R. 
506: ». c. 10 Com. B. Rep. 4.04.'] 

• Mondllc p. Groat Northern Itailway Co. 10 Eng. Law &E(p IL 366.* 

• 2 Cr. & Meea. R. 353 ; 8. c. 4 Tyrwh. it. 133. 

• 2 Ad. A Ell. (N.8.), R. 646. 

^ Rono a. Hogan, 12 B. Monroe, R. 63 ^ Dorr i;. The New Jersey Steam 
Nav. Co. 4 'Sandf. R. 136 ; Laing r. Coldon, 8 Barr (Penn.), R. 479 ; Swindler 
V. Hilliard, 2 Richardson, R. 286 ; Slocum r. Fairchild, 7 Iliil, R. 292 ; New 
Jersey Steam Nav. Ca v. Merchanra Bank, 6 Howard (U. S.), R. 344 ; Cam- 
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the English Parliament liavc by statute enaeted that notices 
limiting carriers’ liability for their own neglect are nuU and 
void.^ Since that ^et, a horse was sent l)y railway from New- 
bury* station, direc!tc(l ‘to the owner at Eton. The sender, who 
had hired fhe horse*, sighed a document in these words; “Mr. 
Wise ptfid for one Iktso, J2/r. tW. Newbury to Windsor. 
Notice. The Directors will not be answerable for damage 
done to any liorses ooiiveyed by this railway. . I agree to abide 
by the above notice.” The owner lived three quarters of a 
mile from the station at Windsor. Sometimes the company 
sent up tjorses to his stable, but no regular course of dealing 
was proved. ^'Hic horse? arriv(‘d safely at the Windsor station, 
but the owner, not knowing he had been sent and appearing to 
chiiin him, it was tprgoHeii and h*ft tfod up in a horse-box in 
an exposed situation for twenty-four hours, and was seriously 
injured. I'he company wtire held not n\sponsible, although, to. 
a certain extent, blainahle, hut the person who had forwarded 
the horse was said to ht? the real cause of the injury in not in- 
forming the owner that ^In^ horse was sent, or in not sending* 
some person to take care of hiiii/-^]* 


cliMi, Unilroad (To. r. Uaklaiir, 4 Harris (IViiii.). V. ; Sajror r. The 
Portsiiioiitli, Saco, &'c., It. U. Co. Hi Maine* 22S: Davidson t*. (jrahain, 2 
Ohio, St. K. (Wardon), i;n;4 Ohio, St. U. .‘IG2; (loldey r. IVniiVylvani^' 
KailrcKid, 0 Ci'usey, 242; r. Pi'iinsvlvania JiUilroiid, 8 Casoy, 414; 

Welsh V. Pittsl)ur;j;h Uailroad, lu Ohio, St. K. fil. ' 

» St. 17 & 18 \#et. c. ;U,§ 7. 

• [Wiso r. Groat Wostorn Kaihray Co. 1 Hurl. & Nonn. fiS. Tlijft statute 
also enacted, that nothing therein rontained ** should %c construed to prevent 
railway companies troiii making such conditions with tho receiving, forwavding, 
aid delivering animals, &c., as shall he adjntlged by the Court tdil)e just and 
reasonable.” In a recent case uiuler it, it appeared that a person sending cat-| 
tic by a railway signed a 'contract containing the following conditions : m A pass 
for a drover to ride with his stCK'k will bo given. The 'company is to be held 
free from all risk in ro.spcct to any damage arising in the loading or unloading, 
from Butrocatioii, or from being trampled u|)on, brui-^ctl, or otherwise injured in 
transit, from fire, or from any cause what**oever.” A drover received a pass to 
go wfth the cattle, but they wenv not (^ut into proper cattle trucks, but into 
vans closing with lids, ordinarily used for the conveyance of salt, to which the 
drover did not object. The lid of one of the vans became closed in the jour- 
ney, and several cattle were suffocated, the drover at the time being in another 
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[^ 5496. Although, when the, contract Is entered intO| the 
liability of the common carrier may l^c limited by tho agree* 
ment of both parties, it follows, of course, that, after the con- 
tract is made, he eaiinut r€‘fusc*to i^xeciite it, nor can he limit 
bis responsibiiitV) uiifcAa with the eonsc^nt. nf the ot^er party* 
Accordingly, where a carrier received a packagi* of money to ' 
convey from Sherinan to Poughkeepsie, ami to deliver at* the 
bank in the latter place, and it. appeanul that when he arrived 
at Poughkeepsie the hank was shut; thaT .he went twice, to 
tile house of the cashier, and, not (indiug him at home, brought 
the tiiohi*Y bnek, and ottered it to liis employer, who deeliiied 
to aecept it; and the <*arricr ilieii rcruse<l to b(? further respou* 
sible therefor; it tv'as held, that, in the abseiiet* of any special 
contract, these facts did iiot coiisiiiiitc' an ex<'usc to the carrier 
for the non-perforiiianee of his imderlakingJ] 

§ 5o(). Ill n*spe(!t; to carriers by water, and t*spccially .to 
carriers by sea on foreign voyages, there lias prevailed trom a 
very early period a pruc*ticc of accompanying the shipment 
with a bill of lading, wliic‘li spccirn’s tla^ risk IVom which the 
carrier is to be (rxciiiptcd. He engages, accoixling to the old 
form of the bill of lading, to make a right delivery of the* 
goods, ‘‘the, dangers of the seas only exei*pted.” It is ol)- 
scrN^able, that the acts of the king's t^ieinii*s are not included 
in the 'exception and, llM'n*fore, a ipiestion has arisen, how 
Yar tlfi? express exee|)ticni of the p<Tils of llii: sea exclndes the 
other exception^’ of’ -the common law, itin? acts of the iTiiig’s 


carriagef. It was lield by the Cuurt of Kxelicf|Ticr that the eomlitinns were 
“just and rcasonald*; " under & IS Viet. e. ;<], § 7, and that the cuiiijiany' 
were not liable. Pardingtoii r. South Wahvs Railway Co. 1 Hurl. & Nopi. 
892. See alisp, MrMaiiua n. Laii<*as]iire Itaihvay, 2 Hurl, ik Norm. 4>03; 
Simons r. Great Western .Kail way, is C. 11. Rep. 805; Chip|>eiida1e t^. Lan- 
cashire Railway, 21 Law Journal Rep. 2'J. See Real v. South Devon Railway 
Co. 5 Hurl. & Norm. 875; Peek v. North StaiTordshirl^ Railvray, 1 £1. DL It 
£1. 987. But the better opinion seems to he, that notices that the company 
will not be responsible for the consequences of their own negligence, are not.* 
jnst and reasonable, and the contrary dcc*i.Hion.s. have been overruled. • Mdlir* 
nos V. Lancashire Ic Yorkshire Railway Co. 4 Hurl. & Xonn. 327.] 

' Merwin v. Butler, 17 Connect. K. 138. 

* Abbott on Shipp. P. 3, cb. 2, § 3, 5th edit. 
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encinieff, upon the * well-known maxim, Expressio unius est 
exclusio allerius} But the point has hitjierto been left unde* 
cided ill England.’^^ We have, however, ‘seen, that a loss by 
pirates is deemed a peril of the seas ; and that furnishes one , 
strong anulogy in regard to captures by enemies.® In Eng- 
land the form of the bill of lading has latterly been changed, 
and 'the exeeption now is in the following, terms: ‘‘The act 
of God, of the king’s eiieinic^s, fire, and all and every other 
/dangers and accidents of the seas, rivers, and navigation, of 
whatever nature and kind soever, save risks of boats, as far as 
ships are Jiable thereto, exe(‘pted.”^ In America it is believed 
, that the old form of the bill of lading prevails^ to a great ex- 
tent, although not universally in practice. [A stipulation in a 
■ bill of lading, that the ship-own(‘r is “ not accountable for leak- 
age or breakage,” does not exempt him from liability for a loss 
by ‘these means, arising from his own^ gross negligence.®] 

§ 5f)l. In respee.t to speeial contracts, they may be divided 
into two classes •, first, such as are exjwtjss ; secondly, such as 
arc implied. The latter <*lass is tlio most fr(?queiit in cases of 
the carriage of goods on laiid. Special contracts sometimes 
'arise from the particular dealing between the* parties, either 
generally, or in the given case ; sometimes from tlie general 
course of trade or bnsiiiVss ; and sometimes, and most usually, 


* Btver r. Tomlinson, citciliii Abbott on Shipp, p. .^86, 5tli Am. edit.; Ante, 
§ 35, 3G, 510, 513, .^2G. 

■ Ante, § 512. In Williams r. Grant, I Connect. U. 487, 492, Gould, J., 
lield, that common carriers wore not liable tor losses by perils of the seas, 
whether the bill of lading contained any exception or not. The same point 
was aflirmed by the whole C'ourt in Crosby r. Titch, 1 2 Connect. K. 4.10. [And 
carriers generally arc not liable fur lass by inevitable accident, whether that 
cxceptioA be, or be not, expressed in the bill of lading. JMorrison t\ Davis; 8 
Harris (Penn.), 11. 171.] 

* Abbott on Shipp. P. 3, ch. 4, § 2, 3, 4, 5th edit. ; Ante, § 512. 

* Abbott on Shipp. 1^. 3, eh. 2, § 3, 5tli edit.; Id. ch. 4, § 1, and note (/). — 

It has been decided under this last form, that, if goods are lost by the perils of 

the sea, while going on shore in the ship's boat at; the .port of destination, the 

carrier is not liable for the loss, as the saving clause only extends to the same 
risks as if tho goods wero on board the shjp. Johnston v. Benson, 1 Brod. & 
Bing. R. 454. 

* Phillips V. Clark, 3 J. Scott (i^ a.), 15G. See Ante, § 549 a. 
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from the public advertiBcments and notices given by carriers, 
iltating the. terms and limits of their responsibility. [And 
whether the facts proved or admitted *to exist constitute a 
special contract or not, is a question of law and not of fact 
for the Jury.* WlierevjLir a special contract exists, changing 
the ctiaractcr of a c*,arrier from a common to a private carrier, 
the latter cannot b<? dcc;Urrod against as a common carrier, but 
the action* must be on a special contract, or for a breach of 
duty, arisiilg out of such contract, and if the declaration in 
such case set fortli only the general liability of the defifndant as 
a common carrier, the variance is falal.'T 

• • * • 

§ 55:2. Few questions have aris<‘ii upon the interpretation of 
express contracts entered into by partu's for the. transportation 
of goods. 'JMic terms of the exception in the modern hill of 
hiding ill Kiigland (it lias b(;eii remark(*il in Lord Tenterden’s 
Treatisi; on IShipping *J, have given risii to hnt oikj judicial 
decision. In a coiitiju i b^^ a bill of latliiig, how(*V(*r, it furnishes 
no excjuse to l,h<? earrier, that the goods have b«*en seized for a 
violation of the i^venuc laws, unless that sei/iirt! is in fae.t for a 
legal cans(? of forfeiture.'* 

§ 553. Many of tin? questions which of late years have 
engaged tin* attention of courts of justice, have, been upon the 
validity, obligation, and ellect of , tin* notices given by common 
carriers and others in the course of their business. Upon 
this sTlbjcct it will hr. proper to bestow a particular exariii- 
nation. •• • 

§ 554. First,* then, as to the validity of notices by 
common carriers. Mr. Chief Jiisticfc Best, in *thci judgment 


’ Kimball v. Rutland and Burlington Railroad Co. 2G Verm. R. 218. 

* Ante, § 51!), note; Kimliall r. Rutland and Rurlingtori Ihiilroad Co. 26 
Verm. R. 248; 8haw v. York and X. Midland Railway Co. I.'l Ad. & £11. « 

<i(x. s.), R. 347 ; Austin^ V. Manclicstiir, &e. Railway Co. 5 Eng. Law & Eq. R. 
329; 17 Q. B. Rep. COO; .Crouch I^ondon and Xor(liwe.stern Railway Co. 7 
Exch. R. 705 ; s. c. 14 Eng. I.iaw & Eq. R. 49/?. 

* Davidson r. Graham, 2 Ohio St. 11. (Warden), 131 ; FowIc.h v. The Great 
Western Railway Co. 7 Kxch. R. C99; ». c. 16 Eng. Law & Eq. R.*531. 

* Abbott on Shipp. F. 3, cl|- 4, § l,'5th edit 

* Gosling V. Higgins, 1 Camp. R. 451. 
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' already alluded to,< expressed a strong opinion in &vor of 

their Validity, and of the reasonableness of giving them fgll, 
effect. After adverting to the fact, that the common, law 
makes them Kable for every loss, except by the act of God 
and the king's enemies, he proceeded to say : As* the law 
makes 'the currier an insurer, and as the goods he carries may 
be injured or destroyed by many accidents, against which no 
dare on the part of the carrier can protect them, he is as 
much entitled to be paid a premium for his insurance of their 
delivery* at the place of their destination, as for the labor and 
cxpcnise of carrying them there. Indeed, besides the risk 
that he*, runs, his attention becomes more anxious, and his 
journey more expensive, in proportion to the value of his load. 
If he has things of great value contained in such small pack- 
ages as to be objects of theft or embezzlement, a strong and 
more vigilant guard is recpiired, than .whmi he carries articles 
not easily removed, and which offer less temptation to dis- 
honesty. lie must take what is offered to him, to carry to 
the place to whiidi he undertakes to eonveji goods, if he has 
room for it in his carriage. Tim loss .of one single package 
might ruin him. lly moans of negotiable bills, immense 
value is now compn'ssed into a very small compass. Parcels 
containing these bills an* cohtiimtilly sent by common carriers. 
As the law eomp<'ls c*arri(?rs to undertake for the security of 
what they carry, it would be most unjust, if it did not affordr"^ 
them the means of knowing the extent vvf their ris^. Other 
insurers, whether they djvidc the risk, which they generally 
do, amongst several diflereiit persons, or one insurer under- 
takes for the insurance of tlie whole, always have the amount 
of what they are to answer for specified in the policy of insur- 
ance.”^ On the other hand, Mr. Bell in his Commentaries 
has presented an elaborate argument against the ’validity of 
these notices, and ‘upon the inconveniences to which they give 


' Riky r. Ilornc, 5 Bing. R. 217 ; Ante, § 491. 

* Riley p. llornc, 5 Bing. R. 217, 220, 221. Sec also, Lord RllenborougVs 
remarks in Leeson v. Holt, 1 Stark. R. 187. See abo, Smith on Merc. Law, 
B. 3, ch. 2, p. 2||^ to 238, 2d Loud. edit. 1838 ; 'pp. 284 to 291, 5lh Load. ed. 
1835. 
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^Hae. SBb temarks vrill be fSnnd worthy of a 
^gewy lawyer who desires to examine the subject with pliilllwjf>h- 
ical accuracy.^ However, the validity of t^ese notices seems 
now established in England beyond* nil controvefsy in tt^ com- 
mon law, although many learned Judges have expressed some 
regret that they were ever recognized in Westminster Ilalh^ 


^ 1 Bell, Comm. p. i7:) to 17r>, r>t1i edit; 1 Boll, Comm. § 401, 1th edit 
Sec also, Tho Schooner llooside, 2 Siiiniier, U. r>n7, .'37.'). 

^ Ante, § 549. In Now York the cpiostion has reooivod a most claliorato 
disc usNioii ; and it h.is Iiolmi by a soiios of adjudications dechlct)^ that huch 
notice**, and even a special contract hotwcon the canina avail to chango 

or \ary the common-law icsponsibjlity of coin^ion c.iriiors; for all hiudi notices 
and spt c i:il contracts arc n<;ainst the poliey ortlu* law, nnd.tlieieturo are iiUerly 
void. Tho >\holc subject nnderwciit ai aiefid consideration in tho reecnt coses 
of Hollister r. Nowlon, 19 Wend. B. 2.11, and Cule r. Goodwin, 19 Woiid. It. 
251, w hicb' dc^crA e the most attcnticc < onsidcration of the learned reader. 
Those weie action*) against stagc-com h pi oja’ictoi •«, as coinmon cnriiorrt, for a 
los*} of baggage; and the pioprictor*) had gi\eti public noli(‘c by a printed no- 
tice, “ Ihtggage of pasM*iig<‘rs at th<» risk of the ownc*!**." The court held, that 
coach pniprietors arc aii'^wcrablc coinmon Cairiersfor the baggage of pas- 
scngc'r**, unless lost b> iiic\ liable <ucideiit,or through acts of the piiUic eiio- 
iiiio; and that tho} cannot restrict their cominoiidaw liability by such a general* 
notice, that the “ baggage sb.ill be at tlie risk of the owners,” STcn allhongh 
brought home to the knowledge of the ji-issengers But they may, by notice 
brought home to tho [las'.enger, iv(|iiire the latter to state tho nature and value 
of tho property, or in.i} for that puqioM* make a hpecial a(*o(»ptancc. To the 
same cflect are the nioicsvceiit eases of the Caindi*!!, 6u'. Transportation Com- 
pany V. Belknap, 21 Woud. U. 951, apd Clarke r. Faxtoii, 24 Wend. JC 153 ; 
Pardee r. Drew, 25 Weirl. li. 459. And in Gould v. Hill, 2 Hill, N. Y. B. G23, 
it was expressly decided, ns to eominon carriers generally, that they could not 
limit their common-law responsibility, tilher by notico.s or by a special contract 
[The decision in Gould r. Hill was expressly overruled by the Supreme Court 
of N- Y. in tho subscqu<‘nt ease of Parsons c. hlontcith, 13 Barb. 11. 359. See 
§ 549, ante."} S. P. Alcxaiujcr r. Greene, 3 Hill, li. 9, 20. Sec also, Wells v» 
Steam Navigation Co. 2 Cuiiistoek, R. 204. The validity of notices of this sort,| 
by coach proprietors, to bind the passengers, as to the carriage of baggage or of 
goods, seems incidentally admitted in Beckman c. Shousc, 5 liawle, R. 1 79, 189 ; 
Dwight V, Brewster, 1 Pick. R. 50 ; Thomas v. The Boston and Providence Rail- 
road Co. lO^Metc. R. 4^. See also, 2 Kent, Comm. Loot 40, p. 608, 607, 4tli 
edit; Atwood r. Reliance Transp. Transportation Co. 9 Watts, ft. 87. [Since 
the latter case, it has been expresriy. decided in Pennsylvania, that a earner may 
limit his liability, by notice to passengers that the baggage is at their own ridt . 
Bingham v. Rogers, 6 Watts & Sergeant, JR. 495 ; Laing v. Colder, 8 Barr,' 
BAiLir. 43 



P$rUament have, at length interfered in England U|||^n*>tm9 
eubjeet ; and -have by statute controlled in some measurg; 
effect of ^hese noyccs, and to some extant restored the opera- 
tion of the common latv:^ [But in America, the weight of 
authority is against the validity of public notices seeking^to 
restrict the carrier’s liability, although the existence of such 
notice be brought home to th*c owner of the goods.^] 

[§ 554 a. The English statute on this subject, called The 
Carrier’s Act,”- was enacted in the year 1830, and its great im- 
portance seems to Justify its insertion here, in connection with 
a few notes referring to ilic decisions upon it. 

. Section first ouaeis* (omitting the preamble), that no mail 
contractor,, stage-eoac^h proprietor, or other common carrier 
by land, for hire, shall b(? liable fot the loss® of, or injury^ to, 


(Penn.), U. 470.] I have loft the text as to the validity of these notices, in its 
original form; and the. learned* reader must decide for himself, how far in 
Aniorioa they arc, or will hereafter be, held valid, in this conllict ol* opinion. 
It was decided in a prior e.aso by the Supremo Court of New York, that a sim- 
ilar notice will not ex<*uso the carrier, wheit^ the loss arise.s from a defect in the 
vehi(rle or ma(diiiiery n.sed. Camden and Amboy Railroad, &e. Co. v. Riirke, 
IS Wend. %611, (:27, ti'JS. 

* See Stat 11 (leo, 4 ; Stat. I Will. 4, eh. G8. There is an abridged state- 
ment of thc.se statutes in llarri.snn’.s Digest, Vol. T. p. 551, title Carriers, 4th 
edit. 1857 ; also in Hollister r. Nowleii, 1*9 Wend. R. 24.1, 249 ; Smith on Mcr* 
cantilc Law, R. 3, eh. 2, p, 23.1 to 238, 2d Lond. edit;., 1838. 

* See hlosea r.^Thc Boston and Maine Rnibond, 4 Foster, 11. 71 ; Kimball v. 
Rutland and Burlington Railroad Co. Verm. R. 25G ; Jones v. Voorhccs, 
10 Ohio, U. 145; David.<on r. Craham, 2 Ohio St. U.^ (W'orden), 131 ; Moses 
r. Boston & Maine Railroad, .12 N. II. R. 523 ; Novins r. Bay State Steamboat 
Co. 4 Bosworth, 226 ; ^lichigan Central Railroad Co. r. Hale, 6 Mich. 244. 

* [The term “ loss ” licre means a loss by the carrier, such as by abstrtiction by 
a stranger, or by his own servants not feloniously, or by losing them from .vehi- 
cles in the course of carriage, or by mislaying them* so as not to know where to 
find them, and the like ; and does not extend to any loss ocetisionod to the owner 
of the article by reason of delay in the. delivery thereof, by neglect of the car^ 
rier'or his servants. . And the carrier is liable for such a loss, although no dec- 
laration of value is made to the carrier. In Hearn v. London & South-western , 


^ A bss by robbery wouhl seem to be within this part of the section. I^e 
Covington u. Willan, Gow. R. 115. 




any aniplc or articles or proper^ of the doscriptions follo^rig: 
(^at is* to say), gold or silver coin of this realm or liF,4tny 
foreign State, or anygold o|^ silver in a n^nnraotured or nii- 
'Xnanufacturod state, or any precious stones, jewelr^l watches, 
clocks, or timepieces of any description, trinkets,^ bills, notes 
of the govcnior'nnd company of the banks of I'iiigland, tScotland, 
and Ireland respectively, or of any other bank in (Jn‘at Britain 
or Ireland, orders, notes, or securities for paynn^nt of money, 
English or foreign stamps, maps, wrilings,^ titlc-dei^ds, paint- 
ings, engraYings, pictures, gold or silver plat<‘ or plated artieh's, 
gla^s,3 china, silks, ii) a inantifaetnrecl or nmnaniifaetured state, 
and whether wrought up or not wrought ii|) with any other 


Itailway Co. 20 En«i;. L. ainl Eq. 11. 401 ; s. e. 10 E\c-li. II. 70.*!, I’.irko, II., bait! : 
** The statute then pnn'eecK to enart that no <*ai'nfr hli.ill he liahle for ‘ithe Iosh 
of, or ati) in jury to,’ any of the eiiiiiiierated aitieh‘S. This does not mean the 
loss ot’thc money'*!)) the earner, hut the loss*)l the aitiele it^df, or injury to it. 
In ordinary parlauee, this ap]>ears to mean tlie loss by the «*arrierof the arlieles 
committed to him, or injury to them whilst in liis e.m\ not tin* Iosh Mistained hy 
the owner hy nou-deli\eiy*of the article in due lime or alto^idlier, or the low of. 
the iKe of the artiyle b) him. By the term, * the In jun is clearly meant the in- 
jury to tin* article itself 'riien, although the use ui the term * lo^s*^n the pream- 
ble does not aid in the constructiuii of the eiiaetmeiit, tlie ie(‘ital of its cause does ; 
it n'eites that valuable projiert) , eoiisistiu^ of arti* les of;;reat \aIuo in pniall com- 
pa.ss, Witt liable to depredations ; ami tin* reason ol'tiie law must he con.sidered as 
beinj; to protect the cargfr, not in all cases where the owner of the artielrs sus- 
tained a damage frofti the iioirleet of the carrier to earr), hut in catios of a sim- 
ilar nature to those reeitetl, where the (battel was either abstracted altojjrcther, 
or taken from the place where it oujrht to be, and im'apable ol bein«( delivered 
at the time i! ought to he hy reason of that sort of loss. 

“ We think that tfiis is the true construction of the clause, and that iho carrier 
is exempted oiil}* from being responsible for a loss hy him of the particular arti- 
cles named.’*] 

• f A gold chain used for an eye glass, is not within this description. Davey 
V. Mason, Car. & M. U. 45. But bracehds, sffirt pins, lings, brooches, and or- 
namented tortoise shell and pearl jiort jiiuiinies havcibeeii lield trinkets. (Ger- 
man silver fusee box is not. Bernstein r. Baxendale, C J. Scott (.v. h.), 251.] 

• As to what is a wilting, and that it must he of some \alue, sec Stoessiger 
r. The South-eastern Railway Co. 2.'> Eng. Law and Eq. R. 2.‘J.‘> ; 3 El. & Bl. 549. 

• See Owen r. Bitrnett, 2 Cr. & Mees. R. 3.3:1. * Smelling-bottles of glass are 
within the act. Bernstein r. Baxendalc, 6 J. Scott (\. s.), 251, 
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materials,^ furs,^ or face, or any of them, contained in any p&rcel 
or package which shall have been delivered, either to be carried 
for hire or to accompany the person of .any passenger in any 
mail or stage-coach or other public conveyance, Avhen the value 
of such article or articles or property aforesaid contained in 
such parcel or package shall exceed th('. sum of ten pounds, 
unless at the time of the delivery thereof at the office, ware- 
house, or receiving-house 3 of sncli mail contractor, stage-coach 
proprietor, or other common carrier, or to his, her, or their 
bookkeeper, coachman, or other servant, for tlic jpurposc of 
being carried or of accompanying the person of any passenger 
as aforesaid ; the value and nature of such article or articles, or 
property, shall have been declared by the person or persons send- 
ing or delivering the same,^ and such increased charge as herc- 


* Silk dresses made up for wearing arc not within this description. Davey 

V. Mason, Car. & ^Marshiii. R. Rut silk '\vati‘h>giiards arc. Rernstuin r. 

Baxendale, 6 J.*8cott (n. s.), 2o1. So are silk hose. Hart r. Baxendalc, C Kxcli. 
B. 7 CD. iLnd Davey r. Mason was there doubtiMl, See C J. iScott (n. s.), 2G1. 

* Hat bodies, which arc made partly of the soil substance whhrh is taken 
from the skin of rabbits, and partly from the wool ot sheep, do not come under 
the description of furs, as used in the above aet. May hew v. Nelson, 6 Car. & 
Payne, N. F^tR. 58. 

” See Syins r. Chaplin, 5 Ad. & KlI. K. G34. 

* ‘Under tliis clause, it is the duty of the. sciuler of goods, to take the initia- 
tive by giving notice to the enrrier of their value and nature, in onler tO charge* 
the carrier for their loss; and this whether the goods .are delivered to the car- 
rier at liiswofliee or elsewhere. The notice to bo allixcd in the oflieo*of the 
carrier under .section two, is rccpiired only for tlic purpose of enabling him to 
make an increased charge fur the conveyance of such goods, after having re- 
ceived notiec of their value and nature from the sender. In Baxendalc r. Hart, 

C Exch. R.*7C9 ; s. c. D Eng. I.<aw and Eq. U. 505, Patteson, J., said : “The 
1st section *of the 1 Will. 4, c. G8, has a plain and obvious meaning. The 
recital shows, that the giving of notice by persons who send parcels containing 
a particular description of good^ was one object of the act. Certain articles 
are there enumerated, for the loss of which the carrier is not^iablc, unless at the 
time of tlicic delivery their value and nature have been declared by the person 
sending or delivering tho same, * and such increased charge as hereinafter men- 
tioned, or an engagement to pay the same, he accepted by the person receiving 
such parcel or (lackagc.’ These latter are the ontv words in this section which 
afford any ground for.saying that a carrier is liound to give a notice of any kind. - 
The meaning of tho legislature, to be gathered from tho 1st section, was, that 
persons who send by ^ carrier goods of a particular kind, should be bound, 
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inafter mentioned, or an engagement to* pay the same, be 
accepted by tlie person receiving sucli parcel or package.^ 

however they may be delivered, to give iufomiatioii of the nature and value, of 
the articles; and the subseciueiit sections of the aet contain only certain pro- 
visions as to what is to be done by the carrier when they are re»-cived. Although 
the value and nature may be declared by the sender, it docs not nccossarily fol- 
low that the parties would be iinincdiatcly atfected thereby ; but another clause 
is to be acted on. The first step to be taken is for tlie sender of the goods to 
give notice of the value and nature of the goods he .scuds. 'I'lio second is, that 
the carrier is«ciititled to have a larger charge; and he caniuit have that larger * 
charge, or save himself from re.<{ioiisibility, by saying : * I will ha*'e. such and 
such a sum of money,' but he must have a iiotiee of what he. ]U‘yposestodeiiiaud, 
beyond his usual liiarges, from the whole world ; and, for that purpose, it may 
be nee(>ssary he should put up a tariiV, in his of^u‘t^ Section two applies to a 
notice of this kind, and not to a luitice that the carrier means to avail himself of 
the? benefit of the act. The act of parliament makes it necessary for the sender 
to state tlic value and iiuture of the artitdes, in the first in.staiice ; uiid this eoii- 
structioii seems to recoiK'lle all the (irovisions of the aet. Mr. Ilraniwell says 
that the latter jiart of the second section means, that all ]>ersotlli who dtdiver ut 
the ofiice arc bound by the notice there si?l up, wiflioiit lurtlier proof; and, 
thereibre, he argues, that no persot^ is in cmiseipicnce. to maintain an action, 
unless there has been tliat notice and a delivery at (he ollicc, in order that ho 
may see that notice; in fact, that, it applic.') only to a delivery at the oflicc. 
Hut that would vitiate the jniniary object of the .statute. We think the act of 
parliament nspiircs the person sending the goods to give that iiifiirmatiun 
which he alone can give, and tliat the carrier who charge.s an nnu.siial price is 
to put ifp in his otlice a taritf of .such prices, and is bound, if required, to give 
a receipt when the iiioyey la paid. Tlii.H all follows upon the first step to be 
taken by the s(?iidei*; if he tloes not take that step, we think he cannot main- 
tain an action for the loss of goods of the ilescription sjiccified in the statute. 
That declaration must be iiiadq in all ea.scs, wlK?re.ver the dcliv(?ry may be, 
wlietlier it is at the ofiice or in the road, or anywhere else! and then, if tho 
sum mentioned in the biriil' is demanded and paiiJ, and the goods are lost, the 
sender may recover their value. The carrier is also to givo a receipt, if 
required, or he loses the benefit of being protected by the act ; but in no c^uo 
can the sender recover without lie has taken the step whicli^ the legislature 
intended he should." 

^ The object of this act is twofold; Jirst^ it is that tbo jiarty receiving the 
article may be apprised of its nature, in order that lie may give it the greatest 
^degree of protection ; and, secondly^ that as he incurs an additional danger and 
*!risk, he should have an increased compensation. Per Bayley, B., in Owen t>. 
Burnett, 2 Cromp. & M. R. S59. The above section, therefore, is not confined 
to “ articles of great value in small compass," but extends to all the articles 
enumerated in the enacting clause ; and to entido a party, who has not paid 
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[§ SSM. Sectioifs second, third, and fourth, provide .that 
when any parcel or package containing any of the articles 


the increased rate of chaise (the notice inquired by § 2 being affixed in the 
office), to recover for loss or injury to an article of such de^riptSon, it is not 
sufficient that the parcel be V such a kind as to indicate that it is one of value, 
or even that there be an inscription to that effect, but there must be an express 
declaration of its nature and. value. Id.; Boys v. Pink, 8 Car. & P., R. 361. 
The* act, it should seem, affords protection even in cases of gross negligence. 
Owen V. Burnett, 2 Cromp. 3c M. 11. 353; Hinton v. Dibbin, 2 Ad. & £11. 
(n. 8.), 646. Sec Wyld v. IMckford, 8 Mecs. & Welsh. R. 443. 

With regpd to the general effect of the above statute, it is to be observed, 
Jirst, TJIpt it relates solely to carriers by land; secondbj^ That it extends to the 
particular articles enumerated only in case their aggregate value exceeds £10; 
thirdly^ That it exempts the carrier from his common-law responsibility as tb 
such goods (unless the loss arise from the felony of his servants)^ only in the 
event of Lis having affixed a public and conspicuous notice in the receiving 
office, notifying the extra* charges for carrying such valuable articles, or in the 
event of a special contract; fourthly. That if the notice be duly affixed, 
although not segii by the consignor or owner, the carrier is not responsible as to 
the enumerated description of goods (if the loss do not arise from the felony of 
his servants), unless the value and nature of the goods be made known, and 
the increased rate of charge for carriage to be paid to, or an agreement to pay 
it, bo accepted by the carrier.; but that the refusal to give q^i demand a receipt 
for the go(x1a and extra charge deprives him. of the protection of the^ act; 
fifthly. That as to all goods not specifically mentioned in this act, and as to goods 
of the description therein mentioned, when the value of the latter is not above 
£10, the comtmndaw liability continues although such notice he gicen^ or any 
public notice or declaration bo made or given by the carrier, attempting to .limit 
hia liability ; sixthly, That the act docs not preclude the parties from entering 
into a special contract as to the conveyance of goods of any description or value ; 
and that under the act, the merely giving the public notice, though known to 
the consignor or owner of the goods, cannot be deemed to constitute a special . 
contract for this purpose ; and seventhly. That it seems that if the loss or injury 
be occasioned by the personal neglect or misconduct of the coachman, guard, 
bookkeeper, or other servant of the carrier, in a case in which' the carrier him- 
self is not responsible, such coachman, &c., may bo sued by the owner of the 
goods for the consequent damage (Chitty, Jun. Coutr. Sd edit p. 494). That 
author obser^-ok : ** It was decided before the statute 1 Will. 4, that the usual 
. carrier's notice ailbrded no defence if he were guilty of any misfisasanoe or 
icrongful act, inconsistent with the contract to convey ; as if he omitted to ybr# 
ward the goods (Garnett v. Willan, 5 B. & Aid. R. 61), or sent them by another 
coach or conveyance than that agreed upon (Garnett v. Yillllan, 5 B. & ^d. B. 
€1; Sleat o. Id. 342), or beyond the place of destination (Bodenham «. 
Bennett, 4 Price, R. 31), or by ah unusual route (Davis v. Garrett, 4 Moore3e P. 
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above specified shall be so delivered, and it% value adit contents 
declared as^bbresaid, and 8ael| value shall exceed the sum of 
tgp pounds, it shall lawful for such contractors, stage*coach 
proprietors, and other common carriers to clemand and receive . 
an increased rate of charge, to be notified by some notice aOixed , 
in legible characters^ in. some public* aiid conspicuous part 
of the otfice, warehouse, or other receiving house wlu^re such 
parcels or packages are received by Ihei^ for the purpose of 
conveyance, stating the increased rates* of charge rc(|uired to 
be paid over and above the ordinary rate of carriage as a 
compensation for the greater risk and care to be taken for the 


540 ; 8. G. 0 U!ng. R. 7] G). It was also held, that the notice gave no protection 
in cases of fraud or (fross rn'tjlect^ or ddiwry to a wroug pertton (Ly^a *»• Mella, 
5 East, R.*428; Brooke v. Pickwick, 4 Bing. R. 21 K ; a. c. 12 Moore, R. 447 ; 
Birkett v, Willan, 2 B. & Aid. R. S.’iG; Langley i\ Brown, 1 Moore k Payne, R. 
5M3; Stephenson v, ilart, 1 Moore & Pay tic, U. S.*)? ; h. r. 4 Bing. R. 47G), or 
if the carrier’s servants stole the goods (Bradley t\ Waterhoust, Mood. Ik Malk. 
R. 154 ; s. 0. 3 Car. & P. R. 318). In these cases it was considered that the ground 
of action was, the carrier’s negieci to perform his (contract. Althoiigli the Htaluie 
mi^it, even in such cases, protect the carrier if the goods were of the demrriptioxi 
therein mentioned, and the owner neglected to insure them according to the pub- 
lic notice, and the action were to recover damages for the has or injurg to the 
goods (Hinton o. Dihhin, 2 Ad. 3c Eli. (x. 8.), R. 04 0) ; yet it would seem that 
the carrier might be liable for damages occasioned by the delag or misfeasance^ 
as for the loss of tliQ market, unconnected with tlic loss of or injuiy to the goods 
(Black t*. Baxendale, 1 Kxcli. R. 410), provided the value aiul nature of the 
parcel wci'c cfominuaicated to the carrier, and ho accepted the goods for the pur- 
pose of carrying them. In such ease it would be proper to declare for not carrg- 
ing according to the directions given, and, on the contrary, sending the goods by 
a diflerent route ; or foMiot forwarding or carrying in a n^asoiiable time, laying 
a special damage from the delug, ike. And sec in general, as to the commondaw 
responsibility of carriers (Id. 495 ; t$mitb's Mercantile Law, B. 3, eh. 2 ; Chitty 
on Contr. 4th edit. 430). The defence given by tlic above statute roust be 
facially pleaded .(Syms v. Chaplin, 5 Ad. & EH. R. G34 ; 8. c. 1 Kev. & P. B, 
129), and the felonious stealing by the carrier’s servant must, it would seem, be 
replied to a plea iVamed on this section. (See Machu r. Tlio London k South- 
western Railway Co. 2 Exeh. R. 415.) See the form of the plea, Chitty, Ju^ 
'^Precedents in Pleading, 284, 293. 

* Such a notice, to* be of any avail, roust, it would seem, be of such lam 
^aracters that a person delivering goods at the office could not fail to veaa7it 
without gross negligence. Clayton v. Hunt, 3 Camp. B. 27 ; Butler u. Heane, 
S Camp. B. 415. 
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safe ^confeyance of such valuable' articles; and all persons 
sending or delivering parcels or^packages containi% sucti valu- 
able articles as aforesaid at such office s^all be bound by sm^ 
notice, without furAier proof of the same having come to their 
knowledge. Provided always, That when the value shall havef 
been so declared, and the increased /ate of charge paid, .or an 
engagement to. pay the same shall have been accepted as here- 
inbefore mentioned^ the person receiving such increased rate 
of cliarge, or accepting such agreement, shall, if thereto re- 
quired, sign a receipt for tlic package or parcel acknowledging 
the same to have been insured, which receipt shall not be liable 
to an^st&mp jluty; and if such receipt shall not be given 
when squired, or such notice as aforesaid shall not have been 
affixed, the mail contractor, stagc-coacl; proprietor, or other 
coiiimou carrier as aforesaid, shall not have or be entitled to 
any benefit under tiiis act, but shall be liable and responsible 
as nt common law, and be liable to refund the increased rate 
of charge. 

And provided always — “That from and after the first day 
of September now next ensuing, no public notice or dcelarayoii 
heretofore made, or hereafter to be made, shall be deemed 
or construed to limit or in any wise atlect^the liability af com- 
mon law' of any such mail contractor, stagc-coach proprietors, 
or other public coiunioii carriers as aforesaid, for or in respect 
of any articles or goods to be carried and conveyed by t>Siem:^ 
but that ail and every such mail contractors, stage-coach pro- 
prietors and other common carriers as aforesaicl' shall from and 
after the said first day of September be. liable, as at the com- 
’mon law, to answer for the loss or any injury to any articles 
and goods in respect whereof they may not' be entitled to the 


^ This section applies only to public notices, declaring merely that such 
notices shall not limit the carrier's liability. But it docs not forbid the forma- 
tion of a special contract, by giving a personal notice to the sender, and by 
his assent to the terms thereof, by sending goods after a full knowledge of the 
' limitation intended by the carrier. And a jur}* might be warranted in find- 
ing a Special contract from such facts. Sec Walker r. The York and North 
Midland Bailway Co. 2 EUis & Blaekb. B. 730 ; s. c. 22 Eng. Law & £q. B. 
315. 




benefit of this ict, any pubKo notice or declaratioiiiby thefih 
made and gftren contrary thereto, or in any wise limiting snch 
lifbility, notwithstanding.] 

[§ 564 c. And sections fifth to ninth dcclart^, That for the pur- 
poses of this act every office, wareh6iise, or receiving-house* 
which, shall be used or appointed by any mail contractor or stage- 
coach proprietor or other such common carrier as aforesaid, for 
the r(|ccivlng of parcels to be conveyed ua aforesaid, shall be 
deemed and taken to be the receiving-house, warehouse or olfice 
of such mail contractor, stage-coach proprietor, or other common 
carrier; and .that any one or more of such mail contractors, 
stage-coach proprietors, or <‘ommon carriers shgll bd to 

be sued by his, her, or their name or names only*: and tnat no 
action or suit comm<mccd to recover damages for loss or injury 
to any |iarcel, package, or person, shall abate for the want of 


• ‘ An inn, vrlicrc a bgok is kept for booking parcels by a particular coach, 
which stops rc<;iilar]y there to take in and deliver parcels, is a rerdvintj-hoMe 
for parcels within the moaning of this act ; although other coaches stop at tho 
same inn for the same purpose, and the innkeeper sends the parcels by which 
coach he plcasc.s. 1 C. U. (x. ».}, 325; Synis v. Chaplin, 1 Nev. & P. R. 129 ; 
s. c. 5 Ad. & £11. R. G34.*' See Rurrcll v. North, 2 Car. & R. It. G80 ; Davey 
v.Mason, Car. & M. R. 45 ; Boys v. Pink, 8 Car. & Payne, .3G1. Where tho plain- 
tiff sent a parcel directed to F. in I.<ondon, to tho postmaster at B., who took in 
parcels for the mail-cart between B. and M., and who lxx)kcd it to an inn at 
M., where the defendant’ coach stopinrd to take parcels ; and tho carrier re- 
ceived the carriage^ fur it to M. from the innkeeper, who was in the habit of 
booking parcels for the defendants' croafth, and did book this parcel to London, 
and delivered it to the coachman of the defeiidaiits ; it was held, that tho car- . 
ricr was the agent of the plaintiff, and the innkeeper tlie servant of the defend^ 
ants ; and therefore that the ])1ainti(f might recover damages from the defend- 
ants for the loss of the parcel. Syms e. Chaplin, supra. 

It has been held that the contract entered into by a Ijooking-office keeper^ 
who takes in parcels to be forwarded by carriers, is only to . deliver safely to 
the carrier, not to the consignee. In an action on the case, therefore, against 
tuck parlg^ where the declaration alleges that a parcel was delivered to the de-' 
fbndant, and that he promised to take care of it, that it might he forwarded id 
its destination, and avers that it was lost through bis negligence, on which issdo 
is joined; — it is not sufficient evidence of negligence to show that thej[>arce! * 
was delivered to the defendant, and that it had not reached its destinatiofii 
Gilbart e. Dale; 1 Nev. & P. R. 32 ; e. c. 5 Ad. & £11. R. M3. And see Mid^* 
land Railway Co. v. Bromley, 17 C. B. 378. 
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ginning any co-proprietor or c6[ilirtner in Btfbh tnail,^btag^* 
coach or other puUic conversance by land, for hirers aforftis^ld : 

‘ f’rovided always That nothing in this act contained «hdll 
extend or be construed to annul or in any wise affect any special 
contract between such mail contractor, stage-coach proprietoij 
or common carrier, or any other parties for the conveyance of 
goods and merchandise : 

P/ovided also, That where any parcel or package shall 
♦have been delivered at any such office, and the value and 
contents declared as aforesaid, and the increased rate of charges 
been paid, and such parcels or packages shall have been lost 
or damaged, .the party entitled to recover damages in respect 
of such loss or damage shall also be entitled to recover back 
such increased charges so paid as aforesaid, in addition to the 
value of such parcel or package : 

Provided also, That nothing in this act shall be deemed 
to protect any mail contractor, stage-coach proprietor, or other 
♦common carrier for hire from liability to answer for loss or# 
injury to any goods or articles whatsoever arising from the fel- 
onious acts of any coachman, guard, book-keeper, porter, or 
other servant in his or tlicir employ,' not to protect any such 
coachman, girnrd, book-keeper, or other servant from lia- 
bility for any loss or injury occasioned by his or their own per- 
sonal nt'gluet or misconduct : 

Provided also, That such mail contractors, stage-coac^ pro- 
prietors, or other common carriers for hire*, shall not be .con- 
cluded as to the value of any such parcel or package by the 
v^ilue so declared as aforesaid, but that he or they shall in all 
cases be entitled to require, from the party suing in respect of 
any loss or injury, proof of the actual value of the contents 
by, the ordinary legal evidence, and that the mail contractors, 
stage-coach proprietors, or other corhmon carriers as* aforesaid 
shsm be liable to such damages only as shall be so proved as 

j — 1 ■ 

' IVhcre a carrier enters into at suWontract with other parties with respect 
. to goods which he has undertaken to carr}% the servants employed by the latter 
^are servants in the employ” of the carrier, within the meaning of this sectioOi 
Machu i\ London and Stonth-weAern Railway Company, 2 £xch. R. 415. See 
Boyce v. Chapman, 2 Bing. N. C. 222. 
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aforesaid, not elXcceding the* d^larcd valife, together, wifh tho 
increased charges as before mentiomed. 

TSie remaining sentious do not bear a[)pn the question; of 
liability.] , , . 

I; $ 560. In further examining this subject it will be proper 
to consider, first, the nature and cITect of those notrros ; sec-' 
ondly, upon whom they are obligatory; thirdly, the riglits and 
duties. of each party in respect to them ; fourthly, the efleet of 
fraud and concealment in respect to the goods; fifthly, il\% 
degree of liability imposed by law upoit the carrier, notwith- 
standing such notices; and siifthly, what amounts to a waiver, 
or discharge, on either side, of the obligation. of ^such^iotjices. 

§ 506. First. The nature and jillect of iljcse notices. It 
is impossible to lay down any universal rule as to the construc- 
tion of them, because tlu^y are not generally conceived in the 
same terms, and c*ac.li must therefore be governed by its own 
peculiar language, and by the limitations which arc engrafted 
into it. The general tenor of these noti(!CS is to declare that^ 
the carrier will not be responsible A)r any loss of gcKxls beyond 
a certain value, itnlcss entered and paid for accordingly. In 
case there is not such an entry and payment, it will depend 
upon the true construction of the terms of the particular notice, 
whether, the carrier will be liable, even to the extent of the 
fixed value, in case of a loss of goods of great(»r value, ^id not 
paid ftir as suc^. Thus, in one case, where the terms of the 
contract were that •‘i cash, plate, jewels, &e., would not be ac- 
counted for, if lost, of more than i!5 value, unless entered as 
such,” and paid for, the Court were of opinion that the carrier 
w^as not liable for any loss whatever in ease the goods cxcecde4 
the specified valnc, and no entry or payment of the increased 
value had been madc.^ In another case, where the words were, 
that *‘no more than £5 will be accounted for, for goods,” » 
unless the special terms of the notice were complied with, it ' 
was decided, that in case of a loss the carrier might still be' 


‘ ^ Clay V, .Willan, 1 IL Black. R. 298; Izett v. Mountain, 4 East, R. 871 ; 
Nicholson u.NVillan, 5 East, R. 507; Harris v. Pack wood, 3 Taunt R. 264 
Marsh v. Home, 5 Bam. & Cress. R. 322 ; 1 Bell, Comm. p. 475, 5th edit 
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'held ^responsible to*the value of £5.^ It is of gr^at practieal 
importance, thereferei^ to caflriers, to fix the terms of their fiotices 
in such a manner# as to avoid all ambiguities of this sor^; as, 
hi all cdses of doubt, they will be construed unfavorably to the 
carrier.* 

§ 557.' But the notice, in all cases where it is brought home 
to the parties, is [or rather in England was] in the absence of 
all jBontravening cireuinstanees, deemed proof of the contract 
actually subsisting b^^tweem them ; and of course it varies, pro 
faa^Oy'tbe general liabilities of the common law in respect to 
common j'arriers.* And neither party will, under such circum- 
stances, be permitted to escape from the obligatory force of the 
terms of the notice. It is, then*, to be construed like every 
other written con1ra(*t; and, so far as the exceptions extend, 
they convert the general law into a qualified responsibility.^ 
Where carrier gives notice that he will not be liable for 
• goods lost beyond £5, unless paid for, such notice extends to 
goods of passengers going by the conveyance, as well as to 
goods sent alone by the same conveyance.** ^ 

§ 558. Secondly. Upon whom such notices arc obligatory. 
The mere advertisement by the carrier of the terms and limita- 
tions of his responsibility, however public it may be, will have 
no etlect, except upon those to whoili knowledge of it is directly 
or coiptnietively brought home.® Thus, it will not be sutlicient 
that the notice has been publicly posted up* in the carrier’s 
office, in writing or in print, unicbs the party who is to be 
afiected by it is proved to ha\e read it ; or unless other circum- 


* Clarke t;. Gray, G East, U. 564 ; Cobden v. Bolton, 2 Camp. B. 108. 

Butler r. Ilcarno, 2 Camp. U. 415. 

* But see Ante, § 551, note (3), and the oases there cited, and especially 
{kllister V. Nowlcn, 10 Wend. 11. 234; Cole r. Goodwin, 19 Wend. R. 251. 

* Nich 9 lson v, Willan, 5 Kabt, R. 507; Maving v. Todd, 1 Stark. R. 72; 

Harris v. Packwood, 3 Taunt. R. 271, 272. ^ 

* Clarke th Gray, 4 E^p. R. 177 ; s. c. 6 East, R. 568. But see Brooke v. 
Pickwick, *4 Bing. R. 218. 

* Davis r. Willan, 2 Stark. R. ?79 ; Gibbon r. Paynton, 4 Burr. R. 2302; 
Evans v,^ Soule, 2 M. & Selw. R. 1 ; Roskell r. Waterhouse, 2 Stark. R 462 ; 
1 Bell, Comm. p. 475, 5th edit See The Great Western Railway Co. v.'Good- 
man, 11 Eng. l^w and £q. R 546; 12.Com. B. 313. 
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stances are aciduced which establish his knowledge of it.* Jf 
the notice is published in a newspaper, it ismot sufficient »proof, 
uidess accotbpaiiied* by some evidence thf^ the party is a^us* 
tomed to read the newspaper, so as to lay a foundation for 
presuming knowledge.^ If the carrier has published two diflier- ' 
eiit notb^s, each of which is befon^ the public at the time df 
the carriage, that will bind him wliieli is least beneficial to him- 
self ; and if, at the time of the carriage, he delivers a wjritten . 
notice without any limitation of responsibility, that nullifies his 
pripr notice, containing a limitation.^ A notice known to the 
principal binds liim in ^espeet to all his agents who^send goods 
by the same carrier; and, on ihe oilier hand, a i^pt ice, known to 
the particular agent who sends goods binds Die principal in 
respect io such goods, notwithstanding Dm principal is person- 
ally ignorant of tlu^ notice.*^ A notice suspcMided at the offices 
at the termini of the jounu^y will not bind persons who deliver 
goods at intermediatfi places on tin* route, unless moticc is 
l)ron*glit home to them.*'’ 

§ Wli<‘ro^ several persons are carrii*rs, as partners, and 

publish a notice, atid one of the partners afterwards undertakes, 
without any communication with, or knowledge of, the others, 
to carry packages for a particular person fnm from expense, it 
seems that such a contract is not binding on Die partnership in 
derogation of their notice, if such act is not within the scope 
of hiS authority, or is done by coiiiiivaiicc in fraud of their 
rights.** 


' Kerr r. Willan, 2 Stark. K. 53; iJavis v, Willan, 2 Stark. Ik 279; GlaytAh 
r. Hunt, 3 Camp. R. 27 ; Butler t\ llearnc, 2 Camp. li. 415; Evans v. Soute, 2< 
M. & Selw. R. 1 ; Gibbon v. l^ynton, 4 Burr. R. 2302; Verner v. Swei^tzer; 
82 Penn. St R. 213. ^ 

* Lecson u. Holt, 1 Stark. R. 18G ; Rowley v. Horne, 3 Bing. R. 2 ; 

Baker, 2 Stark. R. 225. 

* kfunn V. Baker, 2 Stark. R. 2.55 ; Cobden v. Bolton, 2 Camp. R. 108. But 

see Philips v. Edwards, 3 Hurl. & Norm. 813.- e 

* Mayhew v. Eames, 3 Bam. & Cres. R. 601 ; s. C. 1 Carr. & Payne, R. 550^ 
Having v. Todd, 1 Stark. R. 72; Clarke v, Hutx:hins, 14 East, K. 475. 

* Gouger r. Jolly, Holt, N. P. R. 317 ; Clayton r. Hunt, 3 Camp.*K 27. 4; 

* Bignold V. Waterhouse, 1 H. & Selw. R. 255 ; Helsby^ v. Hean^ O Bam. & 
Creas. R. 501. 

BAILM. 
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600. In all casesVhere the notice cannot be brought home 
to the person interested in the goods» directly or constructively, 
it is a mere nullity, ^nd the carrier is responsible according to 
the general principles of the common law.^ 

^ 661.. Thirdly. The rights and duties of each party grow- 
ing out of notices! . It may be stated generally, that a carrier 
who undertakes to carry goods is, like every otlier person, 
bound to perform his contract in the mode and to the extent 
involved in his contract. Wherever he undertakes to carry 
and deliver goods, he cannot exempt himself from responsi- 
bility by transferring the goods to anoyier carrier, or by send- 
ing them by another conveyance. Ilis contract is deemed a 
contract for personal care aijd diligence by himself or his own 
servants. If, therefore, the goods are sent by a diflereiit con- 
. veyance from that implied by the undertaking, or in a diilerent 
manner, and they are lost, the carrier will be liable for the loss, 
although otherwise he might have been exonerated from it by 
the terms of a notice.^ The carrier is in like manner feSpon- 
sible, if he carries the goods beyond the place of destination, 
and they are lost, although otherwise his notice would protect 
him.® 

§ 662. It is also (as has been already stated) a part of the 
implied contract of every carrier, to employ a vehicle suitable 
for the transportation; and if by water, to employ a vessel 
reasonably stout, strong, and \vcll c(|uipped for the voyage.^ 
And he is not at liberty to transport the goods in any other 
vessel ill the course of the voyage, except from mere neces- 
sity, when bis own ship becomes incapable by inevitable cas- 
Wlty from performing it. The existence of the common notice 
wiU not ill any respect change this implied duty.® [But proof 


^ Brooke t*. Fickwick, 4 Bing. R. 218, 222; Ante, § 556, 557, 558; 1 Bell, 
Comm. 475, 5th edit. 

* Garnett v. Willan, 5 Bam. 8c Aid. R. 53^ Slcat r. Fagg, 5 Bam. B Aid. 
R 342; Nicholson Willan, 5* East, R 507 ; Duff v: Budd, 3 Brod. & Bing. 

177; RoUe, Abr. Aci(pn jrur Cose^ C. pi. 3; Barnwell 1;. llnssey, I Const. 
Rep. (S. Car.), 114 ; Post, $ 

^ * EUis'a. Tamer, B Term R. 531 ; Ante, § 5456; Post, § 570. 

* Ante, § 509 ; Post, § 571 o, 592. 

. Abbott on Shipp. P. 3, § 1, 8, 5th edit ; Lyons a. Metis, 5 East, R 
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of a 8pecial*contract with the consignor, may in •England: ‘exon* 
erate a carrier from a loss throngh defective vehieJes,. if 4h6 
terms of such contsact be sufficiently brgad^^ but this is not 
uniformly admitted in this country .*] 

§ 563. Oathe other hand, 1h€) owner of the goods is bound ' 
to observe good faith toward sthe carrier (of which more will 
be said hereafter), and to pack his goods, and put them in a fit 
condition for the journey ; and if he does not, he must bear 
any loss arising from his own neglect.® But the carrier him- 
self may by irnpKcatioii dispense with an exaet performance of 
any part of his duty, and as^me upon himself the jiroper carts 
of securing the property in a fit state for the journey.* 

§ «'564. Thus much may suffice in this place, as to the gen- 
cml rights and duties of the; partitss under notices, as the sub- 
ject will b(? rt'sunicd iiiulcr the succeeding heads. 

* § 565. Fourthly. 'J'lui eili^ct of coiKTulnumt or fraud. It 
is the duty of every person sending goods by a carrier to mahe 
use of no fraud tir artifiet^ to deetdve. him, whereby his risk is 
increased, or his earc* and diligenct* may be? lt»ssened.® And if 
there is any such fraud or ‘unfair eoneealinent, it will exempt 
the carrier from responsibility under the contract, or, more 
properly speaking, it will make lln^ eoniraet a nullity.® Thus, 
where notes to the amouat of .£100 were packed in an old 
mail-bag, and stufled with hay to give it a mean appearance, 
and ui this state were deliven^d* to a carrier, and the bag 
arrived safe, byt the notes were stolen ; this concealment was 
held to be^'sneh a fraud upon the carrier, as to discharge him 


428 ; Evansi v. Soule, 2 IMaulo & Sciw. 11. 1 ; Marsh. Insurance, B. 1, ch. 7, § 5, 
p. 249, 2d edit.; Sager v. Portsmouth, &c. Ihiilroad Co. 31 Maine, R. 2.38. 

* See Chippendale v. Lancashire & Yorkshire Railway Co. 7 Eng. Law and 
£q. R. 395. 

^ Welsh V. Pittsburgh Railway Co. 10 Ohio St R. 72. ^ 

* Ante, § 492 a- 

* Beck V. Evans, 10 East, R. 245 ; Stuart v. Crawley, 2 Stark. R. 323. 

* Edwards v. Sheiratt, 1 East, R. C04 ; 2 Kent, Comm.'Lcct 40, p. 008, 604, 
4th edit. See Coxe v. Heisley, 7 Harris (Penn.), U. 243. 

* Batson v. Donovan, 4 Bam. & Aid. R. 21 ; 2 Kent, Comm. Lcct. 40, p. 608, 
604, 4th edit 
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from fill rcBpoiwibility for the loss.^ In this case there was an 
artifice made use of in order to mislead the carrier. The doc- 
trine is not confined^to mere cases of conecalment or suppres- 
sion of facts for^ihe purpose of misleading; but it applies to 
all cases of false afiirmations, having tlie same object.^ And 
whenever the owner represents the contents of the package to 
be of a particular value, he will not be permitted, in case of a 
loss, to recover from the carrier any amount beyond that value.® 

§ 565 a. There is an old case, which turned on this doctrine, 
whicIv'iH briefly reported, and may, therefore, not unfitly be 
given at large in this place. It^vas an action on the case, 
brought against a country carrier for not delivering a box with 
goods and money in it. The evidence was, that the plaintiff 
delivered the box to the carrier’s porter, whom he appointed to 
receive goods for him, and told the porter, that there was a 
book and tobacco in the box ; and in truth there was .£10t)* 
in it besides. And it was agreed by the council and given 
in charge to the Jury, that if a box with money in it be de- 
livered to a carrier, he is bound to answer for it, if he be 
robbed, nlthougli it was not told him what was in it. But 
Lord Chief Justice Kolle directed the Jury, that although the 
plaintift' did tell him of some things in the box only, and not of 
the money, yet he. must answer for4t; for he need not tell the 
carrier all the particulars in the box. But it must come on 
the carrier’s part to 'make a speeial acceptance. But, in re- 
spect of the intended cheat to the carrier, he” fold the Jury, they 
might consider him in damages, notwithstanding which the 
. Jury gave X97 against the carrier, for the money only (the 
other things being of no considerable value), abating £3 dnly 
for carriage. The Reporter *adds : quod durum videbatur dr* 

. cumstantibus,^ The remark of the Reporter seems well founded; * 


‘ Gibbon r. Paynton, 4 Burr. R. 3298 ; 2 K^nt, Comm. Loet. 40, p. 603, 604, 
4th edit; Relf v. Rapp, .S Watts & 6erg. R. 31. 

* TTitchbiime r. White, 1 Str. R. 145.* 

* Tyly e. Morrico, Garth. R. 485; Batson r. Donovan, 4 Barn. & Aid. R. 21; . 
BQey e. Horne, 5 Bing. R. 21 7 ; 2 Kent, Cpmm. Lect. 40, p. 603. 604, 4th edit; 
Chicaco k Aurora Railroad e. Thompson, 19 111. 578. 

* Keurig r* ijggleston, Aleyn, R. 83. Lord* Mansfield, speaking of the Re» 
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and it is difRcnlt to account for the verdict of the Jury, tiinless 
upon the supposition, that they were of opinion that there was. 
some fraud in the eWier. ^ 

§ 566. How far a bare coiicealiuent of the value of a pack- 
age, without any other circumstances of a suspicious nature,, 
ought to be deemed of itself an unfair or fraudulent conceal- 
ment in cases of carriage generally, or under notices of the 
nature we have been considering, lias^been much discussed ; and 
there has not been a perfect uniformity of judicial opinion upon 
the poinU Indeed, a (picstion of the same nature has engaged 
the attention of learned jurists and casuists in ancient as well 
as in modern times. In relation to f*oiitrnets, it has ^een often 
mooted, how far one party may iiinoeently be sihmt as to luiy 
matters which may form ingredients in directing the jndgnicnt 
of the other eojitraeting party. We have already had occasion 
to notice a diversity of judgment among the Homan lawyers, 
on a case wheA a (jiiestion of this sort was incidentally pre- 
sented.^ Cic<*ro and Potliier eontend for a liberal good faith 
and a frank disclosure, in all cases of this sort, and found them- 
selves upon principles of a pure and sublime morality.^ Sir 
William Joiic^, although he gives no express opinion on the 
point, evidently maintains the nee.cssity of a full disclosure of 
all the facts in the ease of a deposit.* The (piestion, liowcwer, 
has more comnijOJily arisirn in diseiis.sion .upon contracts of sale ; 
and it*is in those cases that Cicero and Pothier have spoken 
with SO much zeal inid |)ersuasive force.^ In tlie forum of con- 


porte^s note to this case, said upon one occasion ; Nov, I own that 1 should 
have thought this a fraud, and I should have agreed in opinion with the circum^ 
starUibus.*' Gibbon v, Faynton, 4 Burr. li. 2301. 

* Post, § 5C7, 568. 

• * Ante, § 75. 

* Pothier, dc Vente, n. 233 to 241 ; Cic. dc Ofliciis, Lib. 3, cap. 12 to 17 ; 
2 Kent, Comm. Lect 39, p. 491^ 4th edit. 

* Jones on Bailm. 38, 39. ' 

* This subject was a good deal discussed in Laidl%w v. Organ, 2 Wheatoa, 
B. 178, 183; and Mr* Wheaton has, in his valuable report of that case, ap- 
pended a long note, containing the substance of Pothier’s remarks on the 
ject. Pothier, de Vente, n. 238 to 241. Mr. Verplanck has thougfal the wa\h 
ject worthy of a particular ezig^'Dation ie his able Essay on the Doctrine of 

44 * 
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Bciende, the quesitoii might not perhaps admit of so many 
doubts. But law, as a practical science, is compelled to atop 
short of enforcing every moral duty ; and aims only at that juar 
tice, which, in the business of human life,^ has gcneial conven** 
ience and certainty in its administration.' In relation to sales, 
the doctrine now generally maintained is (as Pothier admits), 
that the vendor may innoceiitly be silent as to any extrinsic cir- 
cumstances equally open to both parties, Which might influence 
the price of the commodity ; but at the same time he must take 
care to do or say any thing which shall tend to mislead or 
impose upon the other party.^ 

§ 567. Ill cases of common carriers, where there is no no- 
tice, ilie better opinion seems to be, that the party who sends 
the goods is iiqt bound to disclose their value, unless he .is 
asked.^ But the carrier has a right to make the inquiry, and 
to have a true answer; and if he is deceived, and a false an- 
swer is given, lie? will not be responsible for ahy loss.® *If he 
makes no inquiry, uiul no artifice is made use of .to mislead 
hini, thou he is responsible for any loss, however great the 


Contracts*' (182^). Mr Ciianoellor Kent has discussed the subject with lus 
usual fulness of learning and accuracy of rcscircliiand lias vindicated the pres- 
ent state of the law from any just reproach^ as founded in practio.il sense and 
general convciiiouec. 2 Kent, Comm. Lect 39, p. 488, to 492, 4th edit, 

‘ Lnidlaw v. Organ, 2 Wheat. It. 178; 2 Kent, Comm. Lect R. 39, p. 488, 
491, 4th edit. Sec also, Ktting i\ Bank of U. S. 11 Wheat. R. 59 ; Fidcock v. 
Bishop, 3 Barn. & Cress. R. C05 ; Smith r. Bank of Scotland, 1 Dow, Farl. R*. 
272; r. Rapp, 3 Watts & Serg. R. 21. 

* Jones on Bailm. 105 ; 2 Kent, Comm. Lect. 40, p. G03, 604, 4th odit ; 
Brooke r. Pickwick, 4 Bing. R. 218; Phillips r. Earle, 8 Pick. R. 182; Orange 
County Bank v. Brown, 9 WcncL It 25, 115; Hollister r. Kowicn, 19 Wend. 
R. 234; Colo v. Goodwin, 19 Wend. R. 251 ; Konrig v, Eggleston, Alcyn, R. 
93. See Richards r. Wcstcott, 2 Bosw. 605 ; Walker r. Jackson, 10 Mccs. & . 
Wflsb. R 160, 168. Ill this case Parke, B., said: *‘l take it now to be per* . 

« fectly well understood, according to the majority of opinions upon the sutject, 
that, if any thi|ig is delivered to a person to be Earned, it is the duty of the per- 
son receiving it to ask such questions about it as may bo necessaiy'. • If he ask no 
questions, and there be no fraud to give the case a false complexion, bn the 
delivery of tho parcel, ho is' bound.to carry the parcel as it is.” See also, Caia- 
ilen’lt Amboy Railroad Co, r. Baldauf, 4 Ilarris (Penn.), R 68. 

* 2 Kent, Comm. Lect. 40, p. 608, 604, 4th edit. 
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value may be.^ [And in a. late case in Bngfond, it was declared 
nbt true that ' a carrier has a right, in every case and under all 
circumstances, to kno&v tjie contents of puej^ages tendered him 
to be carried; 2 and if he refuse to carry, rp^-rely because tlie 
consignor refuses to tell Jiim the contents, lie is liable.] ^ 


‘ Kenrig r. Eggleston, Ak'yn, R. 93; Morst) r. Slue, l Vent. K. 288; Ty\y 
r. Morrice, Cnrtli. R. 485; Titchburno i\ White, 1 Sir. H. 1-15; Gibbous. 
Faynton, 4 Burr. R. 2208; Riley r. Homo, 5 Ring. R. 217; Batson Vj|iUono- 
van, 4 Barn. 8e Aid. 21 ; Brooke v, Pickwick, 1 Bing. U. 218; Phillips v. Earle, 

8 Pick. It 182. • , 

• [In Crouch r. Tlie London & N. W. Railway Co. 14 C. B. 2^5 ; 25 Eng. Law 
and Eq. R. 287, Hlaiilc, J., said : ** Then w*i(h respect to the fiRy-scventh pica, it 
states that the pared was a packed parcel^ that the clcfendaiits asked the plain- 
tiflr what the contents of the pared were ; that the plaintiiT then refused to tell 
them, and that because he did not know and eould not tell them contents of 
the pared they refused to take the parfrel, ns they lawfully iiiighl do. Now, to 
, consider tho goodness of that plea, issue being joined on it, I conroivc that the 
* allegation, that * because they did not know tho contents of the p.in*d,*isan 
allegation both that they did not know tlie contents, and that they rduded (o 
carry for that cause. They say, ‘ we refused to carry the parcel beenuse wc did 
not know the contents, and let that be taken ns the cause of our refusal.’ That 
is, as I understand it, the plea, and it is favorable to the defmidants so far. But 
in order to sustain this jdca, as the plaintiff’s (’ounsd has observed, wo must 
hold, that in all cases wimtever, the carrier has a right to ask the person who 
brings tho jvircd what the contents are, and, if he is not informed, that he may 
refuse (d carry it. There is no authority to support that, nere are dicta of 
Best, C. J., but I cohrew that there is notliiug amoiinting^to an nufliority on 
the subject, and it is h proiKisition which is untenable in its generality, or rather 
universality, seeing the extent to which it would necessarily lead if this plea 
were a good one. In onlcr to make it a good pica, it ouglit to have alleged 
some ground why the. defendants made that inquiry. If they do not suggest . 
any, it must be considered that there is no sp(;cial ground. 

“ Now, there is no doubt that if there is any deception, or any improper pack- 
age sent by the •plaintiff, the defendants are not liable for a damage arising to 
it; and if there is any deception as to the value, the defendants are not likble. 
As to that, tho defendants arc competent to limit, and they do lirhit by their ^ 
notice, their liability with respect to certain valuable commodities ; and with 
respect to dangerous articles, there is provision made that they maysexamino the 
parcel if they think fit, and whenever there is a good reason to suspect the con- ' 
tents they may either insist on beinglnformcd of the nature of them, or, it fho^ 
information is refused, they may say, * then wc must open it oureelves,’ gr * we 
' will not take it ; * tiut it cannot be maintained, that in all cases tho carrier may 
r|guire the person, to give him a/u!l description of cveiy article in it. On these 
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§ 568/ There hatT been some question, whether the same 
rale applies to cas€» pf notices. Mr. Justice Best, in Batson ew 
Doiiovan,^ was of ojpinion, that the same rule does not apply in 
cases of notices; yind to that opinion he has at all times stren- 
uously adhered.^ On the contrary, the three other Judges who 
^t in that case thought, tliat, in cases of notibes, the party who 
sends the goodh. without payinetrt for the extraordinary value, 
holds them out, impliedly, as articles of ordinary value; and 
consequently he perpetrates a fraud upon the carrier, who is 
thus Induced not to b(\stow\npon them the care- and diligence 
which their extrao^linary value would require ; and under such 
circurnstaheos the contract itself becomes a nullity.^ A dis-< 
tinctioii, however, has since been suggested by the Court in 
another and latcir case, namely, that the carrier will, notwith- 
standing, be liable for any malfeasance, or for a wrong delivery, 
although he will not be liable for any negligence, however 
gross.*^ In the latest ciase on the subject, in which a very 
elaborate judgment was pronounced by Lord Chief Justicp 
Best, the inelinatioii of the C'ourt in the general reasoning 
seems to be, that the euTrier is bound to make tlic inquiry, 
although there is a notice.^ The. point, however, was not di- 
rectly in judgment. In another case, the same Court has held, 
that a passenger in a coach is not bound to disclose the value 
of* his baggaj^c, notwithstanding the carrier has published a 
notice.^ 

§ 56^. Howler, then, the doctrine may be in cases of no- 


grounds, I think this ploa, ivhich sets out tlie ground of refusal, is invalid in 
law, and that the plainlKT is entitled to our judgment.^] 

^ 4 Barn. & Aid. K. 27. 

* Garnett i\ Willaii, Barn. A Aid. 5.3, 6.3 ; Riley i]. Home, 5 Bing. R. 21 7 ; 
Brooke v. Pickwick, 4 Bing. R. 218; Slcat i\ Fagg, 5 Barn. & Aid. R.. 342; 
Bignold r. Waterhouse, 1 Maulc & Selw. R. 261. 

* Batson r. Donovan, 4 Barn. & Aid. R. 21. See also, Orange County Bank 
n. Brown, 9 Wend. R. 85, 115. 

* Sleat r. Fagg, 6 Barn. & Aid. B. 342. See also, Nicholson v. Willan, 
> 3 East, R. 507 ; Dwight v. Brewster, 1 Pick. R. 50. 

tf. Horne, 5 Bin& R. 217. ' 

^ Brooke tf. Pickwick, *4 Bing. B. 218. See Orange Counfy Bapk r. Brown, 
9 Wend. B. 85, 115. 
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tices, as to the duty of inquiry on the one siSe,’ and of iioii-<?on- 
healmertt on the other, all the authorities arc agreed, that, if 
any deception is intentionally practised, thi^ fraud avoids the 
contract.^ But a case may exist, where the goods are of qH 
extraordinary value, and not paid for as such ; and yet the eir-^ 
cumstances may lead to the eonelusion, that the carrier has 
cither a direct or presumptive knowledge, that they twceed the- 
common value, and, therefore, that no fraud is in fact perpe- 
trated upon him^ Under such circumstances, the question 
may be presented, whether, the terms of the notice not Hbing 
complied with, the carrier is auswcralde for their loss. The 
Court of King’s Bench have licki, that the carrier js not, under 
siich circumstances, responsible for any loss by theft, tlio goods 
not having been exposc'd by him to more lhan the ordinary risk. 
On that occasion the Court said, that there is no incongruity 
ill a carrier’s engaging to place' goods in a course of conveyance, 
and declaring at tlie saint' lime, that he will not he answerable 
for the loss of them; aud upon the terms of the notice, if the 
carrier had delivered the goods in cpiestion, he would not have 
been entitled to more than the common compensation for*thc 
carriage of goods, exclusive of the risk of loss.'** Tlit're are 
antecedent eases, wlqch aecin to look the otlit'r way.® Whether 
those cases are now to be deemed wholly overruled, or not, 
may, perhaps, be thought to d«?scrve further inquiry. I’lic? doc- 
trijUN however, clearly does not apply to any ease where there 
Ras been a waiver of Ihe notice. 

§ 570. Fifthly. The degree of liability, which is imposed 
upon the carrier, notwitlistaiiding such notices. In the first 
place, it is clear that such notices will not exempt the carrier 
from any losses by the malfeasance,* misfeasance, or gross neg- 
ligence of himself or his servants.^ [Although the contrary is 


. 1 Ante, § 567. 

' Marsh v. flome, ^Bafn. & CresH. 11. 322. Soc also, Harris r. Packwood^ 8 . 
Taunt R. 264 ;.,.Levi v. Waterhouse, 1 Price, It 280 ; Thorogood v, Marsh, 1 
Gov, R. 105.; Alfred v. Horne, 3 Stark. It 13G. 

* Beck V. Evans, 16 East, It 244 ; s. c. 3 Camp. It 267 ; Down t*. Fromopt, 
4 Canp* R- 40. But see Bipoko v. Pickwick, 4 Bing. R. 218 ; 1 Bell, Cmiuil 
p. 475, 5th edit. * 

4 2 Kent, Comm. Lect 40, p. 606, 607, 4th edit. ; Owen v. Burnett, 8 Cromp. 
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now held in England as to special contracts*^] If, t6erefbfe, he 
or they convert the goods to a wrong use if he or th^ mttk^ 
a wrong delivery ^o a person not entitled to them ; ® or if he or 
.they arc guilty 6f gross negligence in the carriage or care of 
them, the loss must be borne by the carrier, notwithstanding 
his notice;^ for the terms are uniformly construed not to 
.exempt him from such losses.^ What constitutes gross negli- 
gence, or whether there is in cases of this sort any real distinc- 
tion between negligence and gross negligence, has been a 
matter of some judicial doubt and discussion, and perhaps the 
doctrine cannot now be stated with any absolute precision.® 


fc Mces. 11. 353 ; Beckman r. Shoufie, 5 Rawlc, R. 179, 189, and the cases cited 
ill the note below; Hollister i\ Nowlcn, 19 Wend. 11. 234*; Cole v. Goodwin, 
19 Wend. R. 251, 3G1 ; Smith on Mere. Law, B. 3, eh. 2, p. 233 to 338, 2d 
Lond. (jdib 1 ^3^ f Oanulen and Amboy Railroad Co. v. Burke, 1 3 Wend. R. 
Cll, G27, G28 ; Ante, § 150, 545 5; Hinton v, Dibbin, 2 Adolph. & Ellis (.v. s.), 
R. G4G, 659. See an elaborate article on ** Carriers' Notices," in the Boston 
Law Rep. Sept. 1852. 

^ ^nte, § 549 a. 

* Ante, § 545 h ; I’ost, § 570. 

■ Ante, § 545 5; Tost, § 570. 

* Sec Benn. Railroad Co. r. I^IcCloskcy, 11 llarrb (Penn.), R. 526. 

* Beck V. Evans, 16 East, 11. 244; Smith Horne, 8 Taunt. R. 144; Bo- 
donham v, Bennett, 4 Ihrice, R. 31 ; Birkctt i*. Willan, 2 Barn. & Aid. R. 356; 
Garnett r. Willan, 5 Barn. 6c Aid. R. 53 ; Slcat v. Fagg, 5 Barn. 6'- Aid. B. 
342; Ellis i\ Turner, 8 Term R. 531 ; Lyon v. Mells»5 East, R. 439 ; Duff y. 
Budd, 3 Brod. & Bing. U. 177 ; Owen v. Burnett, i Cremp. 6c Mees..R. 353; 
g. c. 4 Tyrwh. R. 143 ; Ante, § 450, 545 5, 5G1 ; 1 Bell, Comm. p. 572 to 475, 
5th edit.; 1 Bell, Comm. § 404, 405, 406, 410. 

* Sec Wilson v. Brett, 11 Mccs. 6c Welsh. R. 113; The Steamboat New 
World V. King, 16 How. (U. S.]^ U. 474; Austin r. Manchester, 6cc., Railway 

'Ctl* il Eng. Law and E<(. R. 513; Ante, § 17 and note. Lord Denman, Sn, 
delivering the opinion of the Court in Hinton t\ Dibbin (2 Ad. 6c £11. (x. s.), 
R. 646, G49), said: ** In the first place, then, it had been decided by all the 
Courts, that a capricr is liable for the loss of articles abo%*c the amount men- 
tioned in the usual notice, tliough not paid 4br accordingly, wh^ he is goilty 
of what, in so many cases, is called * gross negligence.' • This was t^g precise 
point decided in the Exchequer in the case of Bodenham t>. Bennett, a case 
often cited and relied upon in support of this doctrine. There the usual notice 
Imd bceb given, and the parcel lost was of much greater value than the sum 
mentioned in that notice. The like decision took place in the Court of Coni- 
mon Pleas, under similar circumstances, in the case of Smith v. Uorne, the 
Chief Justice reporting that the on/y question submitted to the Juiywas, 
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. Bot an inquii; Anay be made, whether 'the earner 

will not . be Uable also for ordinary negligence, as well as for 
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whether the carrier had been guilty of gross negligence ; and that direction 
was sustained by the Court. And in this Court also, in the case of Birkctt v* 
Willan, a new trial was granted expressly upon the ground that Lord Tenter- 
den had omitted to inform the Jury that the carrier would be liable for gross^ 
negligence, though in that case also the usual notice was proved, and the value 
of the goods lost much exceeded the amount therein specified. It is true that, 
in the case of Batson v. Donovan, where a parcel of .banker's notes of the value 
of £4,000 and upwards was delivered to a carrier, without any conununication 
of its contents, tho learned Judge who triad the cause left two queiitioiis to the 
Jury, the first being, wliether tlie plaintifls dealt, fairly by tin* defendants in 
not apprising them that the box contained articles of value ; and the verdict 
found for the dofendants upon that direction was supported. By I the Court 
was not unanimous in the decision ; and the dissenting Judge differed, mainly, 
because lie considered the leaving such preliminary cpiestion in favor of tho 
earner to be a novelty, and unwarranted hy any authority. And in (he eases 
already mentioned (there being many others to the same elfect), no such point 
was made ; but the only tpiestion was whether there was gross negligence 
the carrier. In a subseipient case in this Court, Sleat c. Fagg, tho carrier was 
held liable for die loss of a parr.'el of great value, notwithstanding the umial 
notice by him, and want of uotice to liim. That case undoubtedly was decided 
cliietly u|>on the ground of * misfeasance,’ ns before explained. But,' as it was 
impossible to impute to the cariscr a wilful piir|)ose of destroying or losing Uio 
parcel, it seems difliciilt to distinguish (he case in kind from others, where iieg- 
ligcucc, more or less in amount, has been the cause of the loss, and the carrier 
has been* held liable accordingly. It sundy bears no resemblance to the 
instance of * misfeasance '.put by Mr. Baron Bay Icy in tho case of Owen v* 
Bunictt, which is difshing a jmekage of glass against the ground. At all 
events, such a case may well be siijipcjsed to jiave been in the contemplation of 
the legislature when passing an act expressly for the purpose (as wc sliali see 
presently) of relieving carriers from res|)onsibiIity. • 

** Again, when we find ‘gross negligence* made the criterion to determine 
the liability of a carrier who has given tlm usual notice, it might perhaps have 
been reasonably expected that something like a deGnite meaning should* have 
been given to the expression. It is believed, however, that in none of*lho 
numerous cases upon this subject is any siicli attempt made ; and it may well 
be doubted whether between ‘ gross negligence ’ and negligence merely any 
intelligible di^inction exists. But without negligence of , 8 om<i kind, it is liot 
very ellsy to suppose how a loss fpr which the carrier is liable can take placo ; 
and, if so, his protection from the n<fticc, before the statute, was of a very pj^ 
caiioas description. In the before-cited case of Owen v. Burnett, Bayley, 
thus expresses himself : ‘ As for the cases of wkal is called groan negligence; 
which thron* open the carrier the resfionsibility from which, but for that, he 
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.gross negligence, notwithstanding. such notices. That point 
does not appear. until recently to have unde^one anj^solemo 
and positive adjv^^ication. There are dicta by vaiiotis JddgeSi 
indicating that the common rule of ordinary diligence, in the 
common cases of hire, is applicable to the case of carriers 
under notices.^ On the other hand, there are dedarations of 

. the Judges at nisi priuSj as well as their opinions in banCj which 
seem to put it as a question of gross negligence, or not.^ The 


would have been exempt, I believe tliat in the greater number of them it will 
be found ^liat the carrier was guiltpr of misfeasance.* From this language of 
the learned Judge, it is didieult to understand him otherwise than as xfbt being 
satisfied as to the meaning and import of the words, or the cficct attributed to 
them to fix the carrier with liability. 

“ The latest case bearing upon this part of the. subject, the state of the law at 
the time of passing tlic act, is that of Wyld v. Pickford ; that act, it must be 
observed, not having been at all under the consideration of the Court. In a 
prepared judgment, however, delivered by Parke, 13., there are the following 
observations: * Upon reviewing the eases on this subject* (what circumstances 
may make n carrier responsible ader the usual notice), ‘ the decisions and dicta 
wiU not be found altogether uniform, and mmc uncertainty still remains as to the 
tr^ ground on which cases arc taken out of the operation of these notices. In 
Bodenham r. Bennett, Mr. Baron Wood considers that these notices were intro- 
duced for the purpose of protecting carriers from extraordinary events, and not 
meant to exempt them from due and oniinary care. On the other hand, in 
some cases it luis been sai<l that the carrier is not by bis notice protected from 
the Consequences of misfeasance (Lonl Ellcnborough, in Beck v. Evans) ; and 
that the true construction of the words lost or dam;igcd,*’ in such a notice, is, 
that the carrier is protected from the coiiscc|uetices of negligence or inisconduct 
in the carriage of goods, but not if be divests himself wholly of the charge com-. 
*niittcd to bis care, and of the character of carrier. In many other cases it is 
^ said he is still responsible for ** gross negligcnee;*’ but in some of them that 
tma lia8*beeii defined in siicli a way as to mean ordinary negligence (Stoiy on 
jflulmcnts, § 11), that is, the want o^such care as a prudent man would take 
of hio own projicrty. I'he weight of authority seems to bo in favor of the doc- 
tride, that, in order to render a carrier liable after such a notice, it is not nec- 
essary to prove a total abandonment of that character, or an act of wilful mis- 
; conduct, but that it is enough to prove an act of ordinary negligence— ^rosf 
ntjfgligence, in |)ie sense in which it has been understood in the last nientioned 
‘Cases.'** ' • 

^ Bodenham Ci Bennett, 4 Price, R. 31^ Smith t\ Horne, 8 Taunt B. 144 ; 
J^tson r. Donovan, 4 Born. & Aid. R. 21, per Best J. ; 1 Bell, Comm. p. 472 
to 473, 5tli edit ; 1 Bell, Comitf. $ 494, 403, 406, 4Ui edit 

* Bdey v. Home, 3 Bing. B. 21 7 ; Batson r. I^novan,4 Bam. Aid. B. 21 ; 
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question' mayi however, be now considered at rest, by .an adju- 
dication entirely satisfactory in its reasoning, and turning upon 
the very point, in which it was held, that iii cases of such no- 
tices, the carrier is liable for losses and injuries occasioned, not 
. only by gross negligencb, but by ordinary negligence ; pr, in 
other words, the carrier is bound to ordinary diligence.^ 


Brooke v. Pickwick, 4 Bing. R. 218; Lowe r. Booth, 13 Price, R. 329. See 
also, the remarks of hir. Baron Baylcy, in Owen i;. Burnett, 2 Croiup. & Mces. 
R. 353, 359, 300; s. o. 2 Tyrwh. K. 143. 

^ Wyld V. Pickfonl, 8 Mecs. A Webb. 4G1. hir. Baron Parke^n delivering 
the o(ftnioii of the Court, said : ** What cireuinRtanccs may iA.ikc the defend-* 
ants responsible after such a notice, wlietber onlinary iiogligenee, or gross neg- 
ligcnee, or wilful tnisfeasanee, is a tpicstion whicli need not have been deter- 
mined on the dcmurrt*r to the third plea. Bui on that to the fifth it is ncressaiyp 
for if any conversion by noiwlelivcry, or a negligent conversion, would be a 
misfeasance, for which the defendants would be liable, notwithstanding the 
notice, the pica would be ba<1 ; if a mere iiitidverlcnt conversion, it would not 

** Upon reviewing the eases on this subject, the decisions and dicta will npt 
be found. altogether uniform, and some uncertainty still remains as to the true 
ground on which cases arc taken out of the o[>cration of these noticcos In 
Bodenhnm r. Bennett (4 Price, 34), Mr. Baron Wood considers that these no- 
tices’ were introduced for the purpose of protecting carriers from cxtraonlinary 
events, and not meant to exempt them from due and ordintiry care. On the 
other hand, in sonic cases it has been said, that the carried is not by his notice 
protected from the con.sc(picnccs of misfeasance (Lor^ Bllenborough, in Beck 
V. Evani, IG East, 247) ; and that the true construction of the words Most or 
damaged,' in such a notioo, is, that the carrier is protectcrl frrim the consequences • 
of ncgirgcncc or misconduct in the carriage of griods, but not if he divests him- 
self wholly of the charge conmiitted to his care, and of the character of car- 
rier. Bayley and Ilolroyd, Js., in Garnett i\ 'Willaii (5 Barn. & Aid. 57, 60). 
In many other cases it is said^c is still rcspon.sibIc for * gross negligence but 
in some of them that term^as beep defined in such a way as to mean ofdm|py 
negligence (Story on Bailincnts, § 11), that is, the want of such care as apra-> 
dent- man would take of liis own property. Best, J., in Batson v. Doqpvan, 
(4 Bam. & Aid. 30), and Dallas C. J., in Duff v, Budd (3 Brod. & B. lOJZ). 
The weight of authority seems to be in favor of the doctrine, that, in order to ^ 
render a earner liable after such a notice, it is not necessary to prove a tol^ 
abandc^ment of that character, or an act of wilful misconduct, but that ll is 
enough, to prove an act of ordinary negligence, — gross negligence, in the seiyi^' 
in which it has been understood ih the Isist-mentioned cases ; and that the e^E^ 
St a notice, in the form stated in the plea, is, that the carrier will not, unless he 
is paid ajnremium, be responublc for all events (other than the act of God. and 
the Queens enemies) by which loss or damage to the owner may arise, againfit 
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: .1571^0. Bat, at *all events such .notices will not exeqipt 
' the carrier from responsibility for losses occasioned by a de* 
feet in the vehicle ^or machinery used igr the transportation ; 
for there is a breach of the implied warrani^, in such cases, 
that the vehicle or machinery shall be in good order or con<» 
dition, and fit for the business or employment ; and it will 
amdunt to negligence if they arc not in such condition, and the 
carrier might, by the exercise of proper diligence, have ascer- 
tained it.^ The doctrine has been pressed even further; and 
it has bden held, that if the defect in the vehicle or machinery 
is unknown to the carrier, and is not discoverable on inspection, 
* and the Idss happens without.any culpable negligence or jvant 
of care of the carrier, or his agents, and there is a notice, that 
“ all baggage is at the risk of the owner,” the carrier will, not- 
witMbtanding, be liable for any loss occasioned to the baggage 
by a defect of the vehicle or machinery.^ The ground of the 
decision seems to be, that the notice does not apply to this im- 
plied warranty of jroad-worthiness ; and that the general liabil- 
ify of carriers for all losses, not occasioned by the act of Gdd 
or the public enemy, governs in suc*h eases.*^ 


9 ^ 

which events he is by the common law a sort of insurer ; but still he undertakes 
to carry from otic place to another, and tor some reward in res])cct hf the car- 
riage, and is therefore bound to use ordinary care in the custody of the goods, 
and their conveyance to hud delivery at their place of destination, anu in pro- * 
viding proper vehicles for their carriage ; and after, t^ueh a notice, it may be 
that the burden of proof of damage or loss by the want of* such care would lie 
on the plaintiff. But a misdelivery of a parcel, although it js a conversion, 
according to the doctrine in Youl r. Harbottle (Peake, N. P. C. 49), because it 
is the giving the dominion over the goods to another, is not necessarily a proof 
of||ant of ordinary care, still less 6f gross ncgligenots, if that word is to bo un- 
diRood as meaning a greater want of care ; it may have been an act done by 
a carcfhl person, who has been deceivejil by an artiAco calculated to circumvent' 
the ihost careful person.*’ And see Graham v. Davis, 4 Ohio St. R. 362. 

.. ^ Camden and Amboy Railroad, 6cc., Co. v. Burke, IS Wend. R. 611, 627, 
628. See also, Lyon v. Molls, 5 East, R. 428 ; Sharp v. Grey, 9 Bing. R. 457 ; 
Welsh V. Pittsbuigh Railway Co. 10 Ohio St. R. 65. But see ChippelKlale v. 
ZialQCashiro & Yorkshire Railway Ca 7 Eng. Law and £q. R. ^95 ; Ante, ’ 

h09, 562; Post, § 592. 

* -‘Camden and Amboy Railroad, kc. Co. tr. Burke, IS Wend. R. - 611, 621) 
djl8. See also, Lyon v. Mells, 5 East, R.*428 ; Sharp v.'Grey, 9 Bing. B. 457 ; 
Ante, { 509, 562 ; Post, f 592. 

•IMd* * 
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. ' } 572. Sixthly. What amounts to a waiver of th^ notice. 
In some of *the cases cited under a former head,' it seems to" 
have been thought, that the mere receipt pf goods, whose aph 
parent value was beyond the sum in the notice, without any 
extra payment therefor, was a waiver of the notice.* But the ^ 
later doctrine seems to exclude any presumption founded merely 
upon the knowledge of that fact, and requires some auxiliary 
circumstance to support it.® If, however, the carrier is ,told 
what is the value of the goods, and he is directed to charge* 
what he pleases, and he chooses to charge only the* ordinary 
hire, it is a waiver of the noti<*c as to the goods.^ So, an 
express agreement to carry a pac^kage of (‘xiraqrdiimry value 
for the common hire*, will be a waiver of tin? notice, even if 
made by one ])artiier only, if it be within the scope of his 
authority.® 

§ 573. This head respecting notices may bcj concluded by 
stating, that in cases of notice the. burden of proof of negligenee 
is on the party who sends the. goods, and not* of due diligence 
OT the part of the carrier; which is (tontra.ry to the general rule 
in cases of carriers where there is no iiotict?.^ 

[§ 573 a. Tlie rights and Hulies of railway carriers has been 
much alFectcd in England by recent statutory Enactments, the 
most important of which, passed in 1854, called the Railway 
and Canal Traffic Act,” is here insiMcd, with references to 
some decisions upon it. . ' 

Section first iperoly defines the meaning of the phrases : “ The >: 
Board of Trade,” “ Traffic,” “ Railway,” “ Canal,” “ Railway 
Company,” “ Canal Company,” “ Railway and Canal Company.” 
Section second provides, that every niilway company, 


> Ante, § 567, 568, 569. 

* Beck V. Evans, 16 East, R. 244; Down v. Fromont, 4 Camp. R. 40;.^ 
Brooke v. Pickwick, 4 Bin^ R. 218; Ante, § 563, 567, 568, 569. 

'.•Manh r. Home, 5 Barn, k Crew. R. 322. :• 

* Evans •v. Soule, 2 Maute & Selw. R. 1 ; Wilson v. Freeman, 3 Camp. B« 

ft»7. * 

' * Helsby v. Mears, 5 Bam. & Cress. R 504. 

* Marsh v. Horae, 3 Barn. & Cress. R. 322, 327 ; ffiley v. Horne, 5 BingiBb 
217, 226 ; Ante, § 529. See also, Ante, § 410, 454, 457. 
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shall, according to their respective .potwcrs, afford all reasonable 
facilitirt ^ for the receiving, and forwarding, and •delivering of 
traffic upon and from the several railways and canals, belonging 
to or worked by such companies respectively, and for the re- 
tarii of carriages, trucks, boats, and other vehicles, and no such 
company shall make or give any undue or unreasonable prefer- 
ence^ or advantage to or in favor of any particular person or 


* [A railway company chiirgcd 3^. per day, for demuiTago for every wagon 

detained inon* than four days oif the line : the complainant demanded that 
the company should provide trucks and wagons for the carriage of his coal 
pnd coke, but refused to pay demurrage for thoir detention, beyond the timo 
allowed by the regulations of ibe (‘oinimny. It was held that the company 
wore justified in n^fusing to furiii*ih them : and that the eompaiiy could not 
be called upon to carry coals to the extrtnnity of their line (where it joined 
the midland railwa}), and there shid them into uth«‘r trucks or wagons, they 
having no convenience at that plai'C for tliat purpose, and not alTonling such 
facility to any other |M‘rson ; and that the company wen^ not common carriers 
ofiCoal. Oxdalo e. North-eastern ItaHway Co. 1 C. B. (x. s.), 451.] . 

* [To constitute an ** undue or unreasonable preference,” within this act,%r 
reason ef an inequality of charge, it inii»t be an inequality in the charge for 
travelling o^er the sanu line, or the ^ame portion of the lino. In n, Cnterham 
Bailway Co. 1 C. B. (n. h.), 410. In dcafiiig with this bcction, the fair inter- 
ests of the company aie to lie Uken into accouiiL BaiKsonie c. Kastern Coun- 
ties Railway Co. 1 C. B. (>. s.), 4.37. A railway company made an agreement 
with A, to carry for liiiii a laq^* <]uantity of coals during three years, from Peter^ 
borough to various places on their lines of railway, at certain rates. • B sent 
coals from I|iswich (which hatl been brought to that port by sea), to various 
places on the same lines of railway ; and the com|)aiiy charged him a much larger 
sum per ton, in proportion to the distance* over which bis coals were carried, 
than they chaiged to A, — the professed object being to enable A (whose coal 
came to Peterborough by railwa} ), to compete in the coal trade of the district 
with B, who liad the advantage of basing his coal brought to Ipswich by sea:— • 
Held, that this was giving an undue preference” to it Ransome v. Eastern 
Counties Railway Co. 1 C. B. (x. h.), 437. (2ua?re, whether a railway company 
may liot chaise dilFerejit rates, where coals arc carried in huge and small qufm- 
tities, and long and short distances, and where the difTeronco is ibr the purpose 
of competing with another line, and where one party uses his own wagons, attd 
iffb other uses those of the company. 

A railway company charged certain rates for the carriage of coke^and coab 
ever their lines, from which no variation was made to any one,' except in the 
ease of coals carried by it in conjunction with another railway compeay, 
throQi^ from the oolUeries to London, the former company^ hanlage eeasiag 
where their railway joined that of the latter company such coal being made 




wiaiia smvoxb. . 

‘Mimpany, or any^rHcolar descriptioA of {rafiie, in'enj^irespii^ 
Whatsoever r nor shall any such company subject any j^rticalar* 


up into full traini, and the wagons for the entire distance being provided by 
th^ latter compan}', a lower rate for the whole distance was charged, — the^ 
circumstances of the coals so earned, being carried in entire trains, and at reg^ 
ular times, and without stoppages, enabling the company to carry ^licm at siieli 
lower rate : — Held, that it was suflicicntly made out, that the circumstances 
stated enabled the coinfMny to carry stich coals at a cost loss to them than the 
cost of carrying coals and coke for the complainant, and that by carrying them, 
under the circumstances stated, at such lower rate, no undue or unreasonable 
preference was given, or any undue or unreasonable disadvanjnge imposed. 
Oxlade v. North-eastern llailway Co. 1 C. B. (x. s.), 454. , i 

But where a similar arniiigoment was made with another company, under 
difierent circumstances, the inducement on the part of the first company being 
to introduce the northern coke into Strofforthhirc. : — Held, that lowering^ 
the rates for that purjuMc^ was giving an niitliie pretenmee to that partipular 
traffic, there being no special circumstanc'cs affecting the pecmiiary interests 
of the company to justify the course pursued. Oxlade v. North-cn.stcrn Rail- 
way Co. 1 C. ji. (x. S.), 454. ^ ^ 

A railway company uM^ortained, as nearly ns possible, the ((iiantity and sort 
of coal consumed in the neighborluKsl of each station, and entered into terms with * 
the collieries, having that particular desi*ription of coal, to supply the required 
quantity; and they appointed a depot agent to manage the sale of the coals so 
supplied, through whom orders were transmitted to the collieries, and who 
accounted to the colliery owners for the proceeds, and to whom all the depots 
were allotted ; all coal dealers were treated alike. The company adopted this 
course *for the purpose of preventing any obstruction of the general traffic of 
the railway : — Ilcld, this was not giving an undue or unreasonable pref' 

erenco or mlvantage to or in favor of any particular person or company, or 
subjecting any particular person or company, or particular description of 
traffic, t6 any undue or unreasonable prejudice or disadvantage. Oxdale v. 
North-eastern Railway Co. 1 C. B. (x. ».), 464. 

A railway'compaily made arrangements, at one of their stations, with A., 
the proprietor of an omnibus running between the station and K., to proride . 
omn^us occomotbdatioh for all passengers, by any of their trains fo and fhom 
K,, and allowed A. the exclusive privilege of driving his vehicle into tlie slation 
yard, for the purpose of taking up and setting down passengers at the door af** 
the booking-office : — Held, that in the absence of special circumstances, Bhi^ 
ing it to be reasonable, the granting of such exclusive privilege to one profift* 
M, and ^refusing to grant the like facilities to another, who also brought j^oof^ 
sengers fbom 'K. as well as from other places beyond, was a breach of this pnor 
bibition against undue and unreasonable preferences. Marriott a. London ft f 
fSonth-westem RailO^- Co. 1 C. B. (n. s.), 499. Bnt in BetigM v. Eastern 
Counties Bailway Co. "2 C. B. (v. a.), 509, where a railway company ajgreed^ 
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person or company^or any partieiilar. desertion of traffic^te 
' any unSbc or unreasonable prejudice^ or disadvantage, in asy 

: ^ , L.._i . ^ 

. irith a cab proprietor, in conrideration of bis paying them £600 per annum, 
to allow him tho cxclnsivo liberty of plyin^for hire within their station ;^the 
Court refused to grant a writ of injunction ^inst the company under this act, 
At the instfuico of another cab proprietor ; no inconvenience to Ike public being 
shown to have arisen from the arrangement. In this case Williams, J., says : 
** The public decision in Marriott's case, rests expressly upon tho inconvenience 
inflicted upon the public, not iqton the paHicular grievance to the applicant** 
See also. Painter v. rx>ndofi, Brighton, &c. Railway Co. 2 C. B. (n. ’s.), 702. 
A railway company possessed of a line from B. to C., advertised to. convey 
^oods from A. to C. (in conjunction with another company), at the rate of 
60s. per ton, prooulcd they were comiyneA by and to their own agents, at those 
respectire places ; but if consigned to any one else, they charged 2s. Cd.. per 
^ ton more. Held, ground for injiiiu'tion under this act, Baxcndalc v.^North Devon 
Railway Co. S C. B. (x. a.), :I2I. And the rule was made absolute with costSf 
although It prayed a writ enjoining the company to charge an. equal rate for 
tho carriage from A. to C., and the writ was granted as from B. to C. only. 
Baxendalc v. Norih Devot^ Railway Co. 3 C. B. (.n. s.), 334. It seems that both 
companies ought to have been brought before the court by the rule. Baxen- 
dale V. North Devon Railway (<o. 3 C. B. (x. s.), 324. A railway company 
agreed with tho lessees of certain collieries, to carry their coals at a somewhat 
lower rate of tonnage than they carried for others, .in consideration of the 
owner of those collieries having laid out a large sum in constructing tram-wa}’8 
to connect them with the railway ; they also made a further reduction, under 
the influence of a threat, tliat, unless they acceded fo the terms proposed by th^ 
lessees, tho owner would construct another line of railway direct front the col- 
* lieries to tho place of shipment, for the use of his tenants, and so would divert 


^ [A railway company has no right to impose a charge for the conveyance ol 
)B;0ods to or from their station, when the customer docs not require such service 
to be performed by them. Garton i*. Bristol and Exetet Railway Co. 6 C. B. 
(n. a.), C33. The B. and E. Railway Co. closed their goods station at 5.15, p. ii., 
against ML'persons except their agent W., who had a roceieing-hohso abont’a 
mile 'distant from tho station, and from whom the company received goods up 
to 8, p. For the conveyance of goods from the receiving-house to the sta;- 
tioBy W. charged Is. 8r/. per ton, on all goods above 3 cwt, and 3d. for eaflii 
iSeInge below that weight: — Held, upon the complaint of a rival carriar, 
tkat tho refusal to receive goods after 5.15, unless sent through the roceinjog* 
jMNise of W., was imposing upon him an undue prejudice, within this sectioD— * 
although it was sworn, on the part of the company, that the goods so brought to 
the slatioii bj^ W., came there properly classified, weig|^, and prepaiad fa 
loading. Garton^i. firistol 9t Exeter Railway Ca 6 D; B. (m a.), 639.] 
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lespeet whataoevir ; and everf railway company, and c^al com- 
pany, and railway and canal company, having or ^mlig rati*' 


ihnn ihe .coiii(|)any a very considerable and essential portion of their tradto-. 
Held, that neither of these was luustifiablc reason for the “ undue preference • 
thus given. Harris v. Cockcnlluth & Workinghaiu Hail way Ca 3 C*. B. 
(n. s.), 093. The Court refused to gl'ant a rule for an injunction^ under this 
act, against a railway company, to compel tliein to issue season tickets between 
Colchester and Ix>ndon on the same terms as they issued them between 'Har- 
wich and London, — upon a mere suggestion that the granting the latter (the 
distance being considerably greater) at* a much lower rate than the former, 
was an undue and uurcalblteble preference of the inhabitants of Harwich oyer 
those*, of Colchester. Jones v. Eastern (!ounties Hallway Co. S^C.fl. (N.a.), 71^ 
Though limilid to a reasonabU charge, there is no common-law obligation on 
a carrier to charge efjital rates of carriage to all his ciistouiors. Baxciidalo v. 
Eastern Counties Kail way Co. 4 C. B. (n. h.), 03. 

A railway company established a system* of carrying coals according to as* 
fiignetl districts, comprising certain places on their lines and branches, carrying 
them within tho.se. districts at certain lower rates, Ibr established cpiantities not loss 
than a ** train load*’ of 200 tons. The coinplaiuants, who wero coal dealers at 
Ijiswich, carried on that busiiics.s at five places on that branch of the company’s 
lines, which cond<|^cis to I’ctcrboroiigh, also at twi» places on another branch 
• communicating with tlio first mentioned, and also at a place cn another distinct 
branch. The districts were so adjusted, that these places were distrili^utcd into 
three of them, so that in order to take advantage of the reduced rates, the com- 
plainants would have to send from l|iswich three full ** train loads," which waa 
^ larger (quantity than they could profitably send to those districts; and thus 
they suitained great injury, whereas, the Peterborough dealers, by reason of ono 
district embracing seren jdai*e8 at which the complainants dealt, were eniyi)led 
to send their coals rin such quantities as to avail themselves of the reduction. 
It being sworn, on the part of the company, that these districts were adjustodi 
not with ' a* view to give an undue pndcrence to one si:t of dealers over tho 
othci;^ but solely with rogard to their own (convenience, and the wants of the 
neighborhood,, it was held, that the cohiplaint was not sustained. Kansome v. 
Eastern Counties Railway Co. 4 C. B. (n. s.), 135, 

The scale of charges made by a railway company for the carriagd of coab 
Ihftn Peterborough and Ipswich respectively to various places, had the hffeet 
of diminishing the natural advantages wbicli the Ipswich dealers possSssed over 
Iii 08 e*of Peterborough, from their greater proximity to thosd places, by anoihi- 
ladng (in point of expense of carriage), ip favor of the latter, a certain porllll 
of the distance betw'ecn Peterborough and those places. Held to be an undue 
preference to the Peterborough dealers over those of Ipswich. Bansome^ 
Eastern Counties Railway Co. 4 C. B. (n. s.), 135. 4 

A tmlway company had been in the habit of unloading goqds, coodug by 
iheir ridlway from the Southaidpton Docks, consigned to carrieri \n Londea^ 
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ways canals, which fpnn part dt a continnons Une^f railway 
or cartel of railWay and cainal' aommunicatipn, or which hfavo 


, out of tbcir trucka'and'of placing them (by their aerranta) in, Sr conveniently 
near to the wagons of the connignccs^ withoutany extra charge. This practice 
they discontinaed, roiiising to allow their mirants to unload trucks without 
in extra diarge ‘for such service, except in the case of F., whose goods they 
continued to unload as before ;*the smallness of their quantity, and the fact of 
their being carried intermixed with the company’s own traffic, rendering it (as 
they alleged), more convenient for themselves so to do. C., however, another 
carrier, was denied the aid of the company’s servants in the unloading of his 
Ipods of thc^samo description, and coming from.tfk^same place, the company 
wleging that thctsamc reasons did not apply to his goods as to P.’s, inasmuch as 
the former came in larger quantities, and in separate trucks^ The Court jre- 
fused to niako absolute a rule enjoining the company to unload the trucks con- 
taining C.’b goods, and to deliver such goods to C., by placing the same in or 
a^oining to his wagons, holding the demand to bo too large. But they inti- 
mated, that if C.’s complaint had been confined to the company’s giving an 
advantage to P. in the unloading of his goods, which they withheld from him, 
C. might have been entitled to relief under this statute.* Cooper v. LondoSl 
k North-western Uailwa^* Co. 4 C. B. (x. s.), 738. • * 

It is not a legitimate ground for giving a preference to oi|d of the customers 
of a rqilway company, that he engages to employ other lines of the company 
fur Uic carriage of traffic distinct from and unconnected with the goods in ques- 
tion ; and it is undiS and unreasonable to charge more or less for the same 
Service, accoiHing as the customer of the railway thinks proper, or not to bind 
himself to employ the company in other and totally distinct business. Baxen- 
dalo tf. Great Western Kailway Co. 5 C. B. (x. s.), 309. The complainants 
wove common carriers from Bristol to London, using (qr that purpose the Great 
Western Railway. ' ^hey were also common carriers from Bristol to various 
Other places, using for that purpose* lines in rivalry with the Great Western 
lines, other than that from Bristol to London. T./a paper-maker near Bristol^ . 
who was in the habit of sending large quantities of paper to London, and also 
to the other places before mentioned, prior to August, 1857, employed the com- 
plainanto to carry his paper to London and deliver it there; and the complain- 
ants enlj^oyed the company to carry it on their railway, from the station at Bristol 
(where was delivered by S.) 19 the station at Paddington, whence it was 
carted by the cooiplainants to its destination in London. In August,^ 1857, 
the cofUpany raised their charge from 22s. Id. per ton, being their rate for Ml 
dhss go^, less the cartage at Bristol and London, to 35s. per ton, that being 
their rate Ibr third class gtxHls, less cartage. The complainants in consequence 
.^do'a proportionate increase in their chaigo to &, who objected to it The 
„ obtepany declined to alter tbis cbaigo,*but they subsequently agraed wilh S. te 
tiMry his paper to London from the station at Bristol for 23s.'4d. per toni Iw- 
cwftage from Poddingfon, — ^ order, as the complainaatB allegedt te 
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station, or wb4lf of the oncT near the terminus, 
station, or wharf of the other^ shttU afford all dne an^P^reason- 


• 

induce S. to sefad hia paper through them, instead of through the complainants 
as formerljr. Upon a motion for an injunction under this act, the company 
sought to justify this preference Hy alleging, that they carried for S. upon the 
terms of a special agreement, containing «8tipulation8 so mucli to their advaii^ 
tage as to be worth the whole didcrence of charge ; that the rate of 23s. 4dfe 
per ton was agreed upon for paper between Bristol and London (to include 
cartage in London but not at Bristol) ; that paper carried at that rate was to 
be at the risk of S., who was also to sutid all otlicr ^ocls ho hail to send at the 
ordinary rates, by the company, and also to send all his goods (including 
paper), which were going to any place to which the compaiiy carried, by 
them ; and that it was a great gain tp the company, and a fair equivalent for 
the diflereiice of charge iipop the goods earned from Bristol to Loudon, to 
have the advantage which they derived by si^ciiriiig the whole of S.’s traflic, or 
that ill wliich lie had any interest or could influence fo the north of England 
and elsewhere upon their lines other' than between Bristol and London, 
together with the ailvaiitage of the goods being carried from Bristol to London 
at S.'s risk. Held, that the advantages thus stipulated for were wliolly distinct 
from, and did not alTeet, the [)ri<;e or profit of the carriage from Bristol to Ix>n* 
don, and ought not to be taken into account in dcteriiflniiig the charge for suob 
carriage; and, consequently, that the complainants were entitled to relief. 
Baxendalo e. Great Western Kail way Co. 0 C. B. (N.H.), 309. 

The court has a right, under this act, to interfere to pr^pfent a railway com- 
pany from fixing the rate of tolls to be taken on the railway witlwa view to the 
promotion of their own interests, when their so doing subjects others to unrea- 
sonable tflisadvantige, orojicrates to tlicir prejudice by giving undue preference 
to third partica Baxendale t\ Great Western Itailway Co. C. B. (n. b.), 936. 

A railway compaffiy had charged a uniform rate of 3s. fid. per ton on all 
goods in a particular class conveyed on their railway between ILand P., which 
were collected and delivered (principally), by the complainants at a charge of 
4s. IQd- per ton; but had lately raised their charge for carrying goods under 
500 lbs. weight to 8 j. 4d. per ion, being the aggregate of the former chaigos 
for carrying, and collecting, and dcHveiy ; and had intimated to the public that 
they would collect and deliver goods free of all cltart/ee. The real pdiipose of 
this sun^Dgement was made .apparent to. the Court to bo, to compel peVsoiu* 
deriring to have their goods conveyed by the railway, to employ tlie company 
to collect and deliver such goods, and thus to secure thm business artd the profit 
tf, to themselves, as well as to exclude the complainants from competii% , 
with them in this department of the business. Held, that the complainanti 
were entitled to an injunction, — the above arrangement being objectionabtoi^ 
both as an undue prefereoce given on the one band, and as an unreasonable* 
disadvantage imposed on the other; for it was an undue preference of the 
oompany in.their separate capacity carriers other, than an the tine of raUwopf 
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8^ble facilities for receiving and foAirarding.all the tra^ 

by. one of such railways of canals, by the other, withouVi^ 

^ ^ = 

inaBmuch as they thereby secured to themselves the entire monopoly of t|i6 
last-nfentioncd traflic, to the entire exclusion of the complainants and all 
others; and it was ah undue prejudice and an unreasonable disadvantage 
imposod on the complainants, inasmuch as their goods, and those of all persons 
employing them to collect and deliver, must .bo subjected, as ^compared with 
the goods of the latter, twice over to the expense attendant on collection and 
delivery, if tlu^y were required to collect and deliver for them, or to an unne* 
cessary charge if they rc<|uir(Ml no such accommodation. Baxcndale u. GreSt 

S ^estorn Railway Co. 5 C. B. (n. s.), 336. And the Court declined to review 
is decision upon a suggestion that it had been erroneously assumed on tbe 
aigunient that tlic collection and delivery of parcels was a source of profit,— 
the fiict being otherwise. Baxeiidalo v. Great Western Railway Ca 5 C. B. 
(n. 8.), 3i3G. And in Gartoii v. Great Western Railway Co. 5 C. B. (n. s.), 
669, this decision was confirmed, although It appeared by afiidavit that no profit 
was made cither by the company or. by the carrier upon the charges for col- 
lecting and delivering goods for their customers at the respective stations. 

This section is not contravened by a railway company carrying at a lower 
rate, in consideration of a guarantee of large quantities and full train loads at 
regular periods, provide) the real object of the company be to obtain thereby 
a greater remunerative profit, by the cost of carriage, although the cflTuct may 
bo to exclude from the lower rato those pei'sons who cannot give such a 
guaranty. Nichola|p v, Gn^at Western liailway Co! 5 C. B. (n. s.), 366. 

The genoml rate of cdiargc for the carriage of goods between Bristol and 
Bridgewater, was, Gs. 8</., Hs. -Ic/., J2s. 6c/., and 16s. 8c/. per ton, for first, 
second, thiid, and fourth class goods rcs|iectively. The company had special 
contracts with certain grocers and ironmongers at Bridgewater, under which 
they agreed to carry all their grocery and ironmongery goods at a unitbrm rate 
of Gs. per ton, including delivery. Held an undue preference, — it not appear- 
ing that this diminished charge was justified by' any special circumstances el 
advantage to the company, or to meet competition from another railway, or 
any other mode of carriage. Garton e. Bristol & Exeter Railway Co. 6 B« 
(m. 8.), 639. 

By their scale or tariff, a railway company divided the places through whidi 
their lines passed into districts, and charged at a reduced rate per ton for ooab 
carried a given distance from P. or 1. respectively, when consigned |n fnQ 
t^n loads of 290 tons^ or 35 trucks. Tbe advantage of this reduce^ rate was 
giyen to persons consigning coals from P. to one of these districts in full train 
loads, though on their arrival at C. the company, for tlieir own conyenieneot 
•aw fit to break up the train, and carry aboVit one third of it forward by the 
ordinary goods trains, the whole consignment, however, ultunatefy finding ik 
into the district to which it was addressed by tbe consignor. Held, thalf 
kiis l^as not giving any undue preference to the P. coal-dealers,«or imporiag . 
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/4iS^iriBpnabte delay, and wi^ut any sucli preference or ad* 
or prejudice or disadvantage, as aforesaid, and so that 
up abstraction may he ofTered to the publig desirous of, using 
" SiQcfi railways or canals, or railways and canals ns a continuous 
, ||ne of communication, and so that all reasonable accommodti^ 
tion may, by means of the railways and canals of the several 
companies, be at all times afforded to the public in that behalfU 
Section third enacts, that it shall be lawful for any company * 
or person, complaining against any.Huch companies or com* 
pany of any thing done, or of any omission made in violation 
or contravention of this act, to ap])ly in a summary way, by 
motion or summons, in England, to. her Majesty^ court of 
common pleas at Westminster, or in Ireland, to any of*. her 
Majesty’s superior courts in Dublin, or in Scotland, to the 
court of session in Scotland, us the case may be, or to any 
judge of any such court; and upon the certificate to Her 
Majesty’s. Attorney- General in Kiigkiiid or Ireland, or Her 
Majesty’s Lord Advocate in Scotland, of the board of trade, 
alleging any such violation or contravention of this act, by any 
such companies or company, it shall also be lawful for the 
said Attorney-General or Lord Advocate, to apply in like man- 
ner to any such court or judge, and in eitlier^f such cases it 
shall be lawful for such court or judge to hear anch determine 
the matter of such complaint ; ^ and for that purpose, if such 


any nndoe prejudice on the dealers at T., although tho latter were unable tu 
avail themsclvcb of the lower rate of chaise for coals consigned by them to the 
same district, by reason of tho insufHciency of the demand for sea-borne coals 
at'the places comprised therein. Ransomc r. Eastern Counties Railway Co. 8 
C. B. (y. 8.), 709.] 

* [It is no ground of complaint, that the company working the main lino re* 
fbie to grant third class return tickets to the branch line, if it appears Ch^t no 
such tickets are issued to other branches similarly situated. In r«, Caterham 
Bailway Co. 1 C.'B. (y. s.), 410. But it seems that it is a good ground of 
eomplaiat| that there is no shelter provided at the junction for passengers on 
Ihe branch line waiting the arrival of truns; the public being entitled in thSi 
respect to reasonable accommodation. Jn re, Caterham Railway Ca 1 C. B« 
s.), 410. To justify the interference of the Court ta enforce the mnniiig 
ef through trains on a eontinaous line Of railways, under this section, it must 
be Ihown that public convenience^ requires it, and that it can be reasonably ’ 
done. Barrett v. Great Borthem B^iway Co. 1 C. B. (n. 0.)|428. 
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court br judge shall think fit, td' direct and prosecute, in f 
inode, and by ^such* engineers, barristers, or other persona, as 
they shall think pioper, all such inquiries as may be dee^ieid 
necessary to enable such court or judge to form a justf^udgirniit 
dn the matter of such complaint ; and if it be made to appeair 
to .such court or judges on such hearing, or on the report of 
any sueb* person, that any thing has been done, or omis^ 
sion madd^ in .violation or contravention of this act, by sudi 
company or companies, it shall be lawful for such court or 
judge to issue a writ of injunction^ or interdict, restraining 


will not ihterfere at the instance of an individual, whore there is a continiums 
line by which through tickets may bo obtained, though by a somewhat longer 
route, no additional cost or serious loss of time being thereby incurred, and no 
substantial inconvenience being thereby occasioned to the public, and it ap- 
pearing that no complaints had been made of the inadequacy of thp existing 
accommo<lation. Barrett v. Groat Northern Railway Co. 1 C. B. (n. s.), 428. 
This act was designed to> alTord a remedy against an undue preforenee or un- 
due pivjudice to a particular individual or class, in respect of traffic on the 
railway and, canal; and was not intended to apply to the case of a breach or 
neglect by the company, of a public duty which was already susceptible of 
redress by mandamus or by indictment. Bennett v. Manchester, Sheffield, and 
Lincolnshire Railway Co. 6 C. B. (x. s.), 707. The M., S., and L. Railway 
Ca were the proprietors of the Grimsby Old Dock, and also of another dock 
called the Grimsby New Dock, oouinuinicating with their railway. By Act of 
Parliament, the company was authorized and reciuired to maintain '.tbtt Old. 
Dock and the approach thereto, of a given depth': — Held, that the failure to / 
perform this duty, so that the dock and its approach became filled up, and 
the depth of- water therein insuffieient for'vessfils to get to the wharves adjoii^ 
ing, was not subject of redress under this act, — although it was suggested that 
the object of the company was to discourage the traffic to the Old Dock, and ' 
to divert it to the new one. Bennett v. Manchester, Sheffield, and Ldncoln-' 
ihire Railway Ca 6 C. B. (x. a.), 707. And it seems that the dock or haven 
was .not a canal, or •navigation within thb statute. 'Bennett o. Manchester, 
Sheffield, and Lincolnshire Railway Ca 6 C. B. (n. 8.), 707.]^ 

* [Tile Court refused to grant a writ of injunction under this act, on thecoma* 
plaint.of a company having a branch on a trunk line, to restrain the pan^ ' 
aompany frojp chaiging higher rates for the conveyance of passengers to tte 
xiniplainantf terminus, than they chaiged to the terminus of wu/iher braa^ 
line (in which they themselves were interested), extending over the apnie 
aumbw of miles. In re, Gaterham Rmlway Company, 1 C. B. (w. a.), 4XjPu 
lo induce the Court to interfere on a complaint by the pioprieton of abnmi^ 
Ane, that a sufficient number of trains of the main line do not sti^nlthe jm^ 
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* company or oompanies Yrom farther continuing inch vio- 
laticm or cpntraveniion of the act, and enjoining obedience to 
tin| same; and in case of disobedience of any such wtit of 
injanctg^ or interdict, it is made lawful for^sach coart or judge 
«to order that a writ or writs of attachment^ or any other pro* 
oess of such court incident or applicable to writs of injunction 
or interdict, to issue against any one or more of directoftT 
of any company, or against any owner, lessee, edhWct9r, or 
other persbn failing to obey such writ of injunction or interdict; 
and such court or judge is empowered, if thc^y or he shall think 
fit, to make an order directing the payment by any one or 
more* of such companies of such sum of money ^aS such court 
or judge shall deiermine, not c\ct*(*(ling for each company the 
sum of two hundred pounds for every day, after a day t# bo 
named in the order, that such company or companies shall fail 
to obey such iiijnncdiou or interdict; and such monies shalt }>o 
payable as the court or judg<* may direct, cither to the party* 
complaining, or into A)art to abide the ultimate decision of the 
court, or to Her Majesty, and payment thereof may, without 
prejudice to any other mode of recov<'ri{ig the same, bu 
enforced by attaehiiieiit or order in the nature of a writ of 
execution, in like manner as if the sainci had been recovered by 

^decree or judgment in any superior court at Westminster or 
Dublin, in England or Jrc*]and, and in Scotland, by such dili- 
gence* as is competent on an extraet(*d decree of the qourt of 

• session ; and ituany such proceeding as aforesaid, such court qi; 
judge may order and determine, that all or any costs thereof, 

^tion, or stop at inconvenient times, it must be distinctly shown that IntBcietlt 
acoommodation is not affbrvlcd to meet the fair requirements of the public. In 
tv, Oaterham Railway Co. I'C. B. (w. s.), 410.] ^ . 

* [The Court refused to grant an attachment against a railway company to 
disobedience to a writ of injunction under this act, enjoining them to desist 
ton giving an undue preference, in respect of the carriage of coals, to ptHf* 
SODS carrying coals to P. or other places, to dr toward certaid places men- 
tioned in the rule, the affidavits on the part of the company showing a bondJUgf 
endeavor on theii^ part to conform to the order of the Conrt, althoq^ ’ft 
appeared that the refiirmed scale of chaiges still operated in some respddb 
lajtttloasly to the interests of the complainants, a^d advantagpondy to the 
ofter pardea Ransome o. Rastern Counties Railway Co. 4 C. B. (vra^, 
BAiui; 40 
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or thereon incurredf sliall *and may ba paid by or to the one 
paTty or the other, as such court or judge shall think fit ; ^ andi 
it shall be lawful fo^ any such engineer, horrister, or other per- 
son, if directed so to do by such court' or judge, to receive evi- 
' deuce on oath* relating to the matter of any such inquiry, and 
to administer such dhth. 

* 'Section fourth declares it shall be lawful for the said Court 
of Common Picas at Wostmiiisler, or any throe of the judges 
thereof, of vrhom the Chief Jiibticc shall be one, and it shall be 
lawful for the'said courts in Dublin, or any nine of the judges 
thereof, of whom the* Ijord C*hancelIor, the Master of the Rolls, 
the Lords Chief Justice of the Qin^eii’s Bench and Common 
Pleas, and the Lord Chief Baron of the Excliecjiier, shall be 
fivedfroin time to time to make all such ginieral rules and orders 
as to the forms of pro(*eediiigs and process, and all other 
matters and things touching the practice and otherwise in 
carrying this act into execution before sueli courts and judges, 
as they may think fit, in Kiiglaiid or IreMuid, and in Scotland, 
it shall be lawful for the Court of Session to make such acts of 
fledcrunt for the like purpose as tln^ shall think tit. 

Section fifth. Upon such application of any party aggrieved 
by the order made upon any such motion or summons ns afore- 
said, it shall be lawful for the (\)urt or Judge by whom such 
order .was made, to direct, if they think fit so to do, such motion 
or application on sunuiion.s to be* reheard before such court or 
judge, and*ui)oii such rehearing to rescind or vary such order.. 

• Section sixth provides that no proceeding shall be taken for 
^ any violation or contravention of the abovq enactments, except 
in the mannejr herein provided; but nothing herein contained 
shall take away or diminish any rights, remedies, or privileges 
of any person or eompuiiy against any railway or canal, or 
railway and canarcompany, under the existing law.^ 

Section seventh. Every such company as aforesaid shall be 


^ [Where the complainant asked by tho rule more than he was entiled to, 
and tho company were partially in the wrong, Jlhe court refused' to allow costs 
to either. Oxlailo v. North-eastern Railway Co. 1 C. B. (NaS.^, 454.] 

* [This act does not interfere with the right of a party aggrieved' by ores- ^ 
charges, to maintain an action to recover back the sums paid in excess. Bax* 
eadale Eastern Counties Railway Co. 4 C. B. (w. s.), S3.] 



&Mbie« ibt the lose of, or for any injury *done ic^ any hoceea^ 
iattle, or other animals, or to ai|y articles^ goods, or- things, 
the . receiving^ -forwarding, or delivering thereof, oocasioned^ by 
the neglect or default of such company or its servants, hotwith*< 
Standing any notice, condition, or declaration made and given 
by such company contrary thereto, or in anywise limiting snob 
liability; every such notice, condition, or declaration being 
hereby declared to be null and void: Provided always,, that 
nothing herein contained, shall be construed to prevent the said 
companies from making such conditions with res|)oct to the 
receiving, forwarding, and delivering of any of the said ani- 
mals, articles, goods, or things, as shall be adjudged by the 
Court or Jmfgc before whom any cpicstjon relating thereto shall 
be tried, to be just and reasonable:* Provided always, that no 


^ ['I'liia tMiction docs not prevent a railway company Train making a vpcpjal 
contract as to (lie tcrniH upon wlilcli they will carry goodn, provldod auch con- 
tract be ** judt and rcaHiiiab|e,’* and signed by the party sending the goods** 
And It Is for the Court to say, iifion the whole matters brought liefoil* them, 
whether or not the eomlitlon or speelal couft'act *’ is just and reasonable. 
Simons v. Great Western Hallway Co. 18 C. B. 801. 

A condllloii that the (roin[>any will not bi*. accountable for the /oss, detention, 
or damage of any package insuflicieiitly or improperly packed, is unjust and 
unreasonable. Simons r. Great Western Kail way Co. 18 C. H. 804. It seems 
that a condition g that no claims for damages will be allowed, unless made 
within three days afler the delivery of the goods, nor for loss, unless made 
within three days of th<!*lime that they should be delivorcsl,” is juft and reason-, 
able. Simons r. Great Western Hail way Co. 18 C. K. 804. A condition that, . 
in the ease of goods conveyed at s[>ceial or mileage rate, the company will not 
be responsible for any loss or damage, however canned^ is just and reasonable* 
Simons e. Great Western Kail way Ca 18 C. B. 8j04. 

A case sent by a country judge fok the opinion of the Court, stated tiiat 
goods were received by the ilefeiidants, a railway company, under the follow^, 
ing'note, signed by the plaintiff, — ** Kitdc note, l^ndon*& North-western Rail-t 
iray Company, Park Lane Station, Dec. 19, 1855. Ilay, straw, farni^re, 
glass, marble, china, castings, and other brittle and hazardous articles, Ac., con- 
veyed at the ride of the owners. Delivered to Jxindon and North-westenit 
Bail way Company, from K. C. Dunham (the plaintiflT}, three crates beef,»ftv; 
F* C* Dbekworth, Newgate Blarket, to be forwarded from Liverpool to Londbit; 
at owner’s risk, field, that the Court could not, from this statement, 
wliether ol* not the coodltion was "just and reasonable,”’ within thi# aftMioii* 
London and North-western Railway Ca 18 C. B. 820: ' - ' ^ ' 

Where a rAway company did not receive any goods to be carried by 
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greater rlamages shall bo recovered for the loss of, or for aay 
injury done to any^ of such animals, beyond the sums h^reiii* 


unless the consignor signed a paper containing various conditions sulgect to 
which they were to be carried, and which were held to beieasonable; held, 
that the contract was a special (‘ontract within this section, and that the 
dolendants dill not receive the goods to be carried by them as common carriers. 
White V. Great Western Hallway Co. 2 C. li. (x. b.), 7. A railway company 
framed a scale of rdiarges for the carriage of ]>arcels not exceeding 1 cwt 
each, which charges were liiglior than the tonnage rates warranted by § 1 75 of 
their aJi of incorporation, Init which includtMl a reasonable charge for the use* 
of their carriages and locomotive ])Ower under §§177 and 170 of said act 
Under this scale, where a number of separate parrth (each weighing less than 
1 cwt., but exceeding 1 cwt. if taken in the aggiegate), were brought to the 
railway by the samu poison, and containing the same articles, and all directed 
to the same ptrson at their pinc'e of destination, the company charged the ton- 
nage or lower rate allowed by § 173; but, if similar parcels were brought 
addressfd to sevt ral^dijjt rent pttsons^ they were charged the paiveU or higher 
rato. Held, that there was nothing to induce the Court (or which ought to 
induce a dur^), to infer that tho ehatgos so made weie unreasonable, regard 
being had to the additional trouble incurred by the eomp.any. llaxeudale r. 
Eastern Counties Uailwa\ Co. 1 C Ik (n. s*.), gs 

A section in the net incorporating a railway company provided that ^Mhe 
aforesaid rates and tolls, to be taken b^ virtue of the act, ^hDuld at all tirooa 
bo charged efptalli/r and after the some latt ptr ton thioughout the whole of said 
railway, in respect of the same description of articles, matters, or things," and 
that ** no rodiiction or ad\am e in the »aid rates or tolls should, either directly 
or indirectly, be made partially , or in favor of or agaiiv^t, aSy particular pet- 
aon or company.*' Qume, whether this applies to siuoU parcels ? " It seems, 
by Byles, J., that it does. Baxcndalc r. Eastern Counties Railway Co. 4 C. B. 

' (K* B.), B3. It is competent for a railway company to enter into special agree- 
ments, whereby advantages may be setmred to individuals in tho carriage of 
goods upon the railway, when* it is uunle clearly to ap|>car, that, in entering 
into such agreements, the eoift]),iny ha><\ the interests of the proprietors and the 
legitimate increase of the profits of the railway in % lew, and the consideration , 
given to the company in return for the advantages afTonied by them is ade- 
quate, and tho company are willing to afford the same facilities to all others 
upon tho same terms. Nieholsun r. Ctreat Western Railway Co 5 C. B. (x. s.), 
360. The preceding decision was reviewed and* &u.staincd in 7 C. B. (m. a*}, 
735. . • 

The agent of tho plaintiff, by bis orders, delivered to defendants, a rail- 
way company, some marbles for carriage; and, in answer to Inquiries bjr 
deftodantaas to the terms u|)on which the marbles were to be carried, wrote 
to defendants, inquiring the “ rato of insurance on marble." Afterwards, one . 
W.i on behalf of the agent, had an interview lyih defendants^ho Infonnied 
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after mentioned; (that is to say) for any horse, fifty pounds; 
for any neat-cattic, per head, fifteen pounds ; for any sheep or 


lum of their char[^*s for carrying marbles uninsured and insured, respectively. 
A printed notice of conditions had been sent to the agent by tho defendants.* 
One of the conditions wa^, ** that the company shall not tie responsible for tho 
kM» of or injury to any marbles** “ unless declared ancT insured* acconling & 
their value.** W., after the interview, and after the conditions had been sent 
to the plaintifl*'M agents, wrote to defendants, signing on behalf of the agentTy 
** Please* to forward thi three oasob of marble, not iiibureil, as diiectcd^O, to;.** 
The marbles wort* forwarded by detend.ints, and while on their premisk, were 
damaged, withoid wiltiil negligetiee of defeiulants riaiiitiiT si^^d defeiidauts, 
as common can it rs, for the daiimge. Dciendants pleaded, niAong other things, 
4. That the marbles were dehtcred under a special contract, signed by tho 
person delivering them (setting out the eoiilraet in tho terms of the printed 
condition), and th it the} were not dec laied or insuied. Jleld, b} the Court of 
Exchequer Chamber (Willianis, J., dissenting), reversmg the judgment of tho 
Court of Queen'b llemh, tint the fourth pros iso, as to signed contracts in this 
section, referred to contiac ts of the same kind as thost mentioned in sect 6, 
of the Carriei*8 Act, 11 (Jtv). t, ami I Willf 1, e. 08; that the letter of W., 
signed on belialf of the persons delnering the goods, coupled with the fbrward* 
ing of the niaibles m puisuante of that lettii, constituted a huATieiciit Hpeciaf 
contract within tho fonith pros iso of this section Th.it the letter might be 
read with refeience to the other lorrespomleiue, and evidence given at the 
trial ; and that, so read, or read either b} itself, or according to the ordinary 
understanding of language used between (arners and their customers, or with 
referent c to the general proMsioiis of the Carinu’s Act, the terms of the con- 
tract vffure those alleged in the pica, and that the fourth plea was therefore 
proved. Peek c. North* KtaiTordshlre Kailway Co 1 Kl. lil. Ac El. VliB. 

This.scction extends to Ccises whore a special eoiitract Aas been signed in 
confbnnit} with the subscejuent prosision of iliih statute. So held in the Court 
of Exchequer Chamber, reversing the Court of Exche(|uer (reported in 2 
Ac Norm. 593) Di^teutieufe^ Erie, J., M'Manus^r. Lam^ashire Ac YorluAe 
Railway Co. 1 Hurl. & Norm. 327. 

* The plaintiff brought three horses to the cattle station of the defendanlTs 
railway at L , to bo forwarded by a cattle truck to Y. The defendant*! set* 
vant provided a trucK for the purpose, which to all external appearance, and 
80 far as the servant knew, was suHicient for the purpose. The plaintiff signed 
a ticket vfhich contained the following memorandum : ** This ticket is issued, 
subject to the owner*8 undertaking all risks of conveyance, loading and un* 
loaiding whatsoever; as the company will not be responsible for any injury or 
damage (howsoever caused), occurring to live-stock of any description, trav^ 
dltng*' upon tho railway or in their vehicles.^ The truck proved to be soRifl- 
dent for the carriage of the horses, and a hole was made in it on the journey, 
wlndi the hoidh were injured. Held, by the Court of Exchequer Chamber, re- 
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pigs, per bead, two poandi; unless the person sending or deln^ 
ering the same to such company shall, at the time of such 


vening the judgment of the Court of Exchequer (2 Hurl. & Norm. 693) ; first, 
that the condition that tho comfiany ** would not be rchponsible for anj injuiy or 
damage howsoever caused/* was not just and reasonable, and thercibre void. 
ISccondly, th&t it did not protect the defendants from liability in respect of the 
defect in the track. Dm^entunte^ Eric, J. Per Erie, J., that the condition did 
not extend to wilful neglect or other misfeabance, M’Manus v. Lancashire & 
YorksUre Railway Co. 4 Hurl, and Norm. 327. 

A pliw>n sending cattle by railway signed a (‘ontract containing the follow- 
ing amongst other conditions : ** A pa«s for a drover to ride with his stock will 
be given. The company is to be held free from all risk in respect of any dam- 
age arising in the loading or unloading, from buffocation, or from*being tram- 
pled upon, bruised, or otherwise injut ed in* the transit, from fire, or fiom any 
other cause whatsoever.” A diuver received a pass to go with the cattle. Tho 
cattle were not put into pro]M*r cattle trucks, but into vans closing with fids* 
Ofdinarily used for the conveyance of <iaU, the drover not objecting. The lid 
of one of the vans hav ing become closed in the course of the journey, several 
df the cattle w(*re siitVocateil, th^ drover being at tho time in another carriage. 
Held, that the conditions wotc reasonable, and that the eumpany were not 
responsible. Pardington p South Wales Railroad (*o. 1 Hurl. & Norm. 392. 

A railway company gave public notice that fish would only be conveyed on 
their line by s|HH'ial agn*eiiioiit and by particular trains; and that the sender 
riionld sign certain conditions as follows: '^That the company should not be 
responsible, under any cin’tiinstance**, for 1 o.ns of market, or for other loss or 
injury arising from delay or detention of trains, e\po^^ure to weather, stowage, 
or from any cause* wliatevcr, otlica than gross neglect or fraud ; '* and they noti- 
fied ** that fish under special conditions, would be co.iveyed by the 6.50, a.m., 
the 8.55, A. M. (add other named) trains 'subject in all cases to the immediate 
convenience and arrangements of the company.” Hieso conditions having 
been signed by a peiNun sending first by* the railway ; Held, that they wore 
JM ancl reasonable conditions within the meaning of this section, and that they 
constituted a valid contract binding upon the party who had signed them. 
Beal c. South Devon Rtiilway Co. 5 Hurl, k Nonn. 875. 

Tbe plaintift* delivered to a railway company, eighteen packages to bo ear- 
ned on their line. Ho filled up and signed a reeeivtilg 'note, describing the 
goods as furaiture.” i)n the paper, under tho head ** conditions,** were those 
words : Ab clnim for dtjfidency^ damage^ or detention will be allowed^ unieu made 
within three daytt ajhr the delivery of the good$ ; nor for loss, wiless made wtkm 
eeven days of the time they should hern deliveretl ; and that the eainjHtny wiM 
not be answerable for the loss or detmtion of any goods which may be wntruiy er 
inedtreedy deseri^i in the nceindg note,** The plaindfT said, he wiui told to 
sign the paper, and did so. He might have seen the word * conditions,* bat did 
BOt sead them, and did not know, and was not told what they 'wera” One of 
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Vif^livery, nave declared them to be respectively of higher value 
ilian as above mentioned ; in w|iich case it shall be- lawful for 
euch company to demand and receive by way of compensation 
for the increased risk and care thereby occasioned, a reasonable 
percentage upon the excess of the value, so declared above the 
respective sums so limited as aforesaid, and which shall be paid 
in addition to the the ordinary rate of cliarge; and such per- 
centage or increased rate of charge shall be notilicd in the 
‘manner prescribed in the statute 11 (^eo. 4, and 1 Will. 4, c. 68| 
^ and jghall be binding upon such company in the nianncr||herein 
mentioned: Provided also, tliat tin* proof of the value of 
such animals, articles, goods, and things, and tlif amount of 
injury done thereto, shall in all eases lie upoij the person claim- 


th'c packajvcfl consisted of a sack of clothes, whii^Ii was not delivcrt^d, but no 
\claim was made, iiiiiit more than seven tlays from the time when the aanie 
6ho|^d have been delivered. Ihfhl : First, that there was nothing; to i*ebnt tko 
presumption arising from the signaliire of the paper , by the dclendaiit that be 
understood that the contract was subject to the conditions. • S(*eondly, that the 
condilion.s were just and roasoiiable witliin tlie meaning of this seetioii ;.and 
thorefore the company had a defence to an action on the gnaind tliat the claim 
WHS not made within seven days, and that the bag of clothes was misdescribed. 
Quccre, whether, under this section, the decision of a judge at ]Sfisi Prius, as to 
the reasonableness .of the conditions, can be reviewed by the court above, 
where leave for that purpose is not Atserved. Per I’ullock, C. II., that it can 
be so ftiviewed. Lewis r. Great Western Railway Co. ^ Hurl. & Norm. 8C7 ; 
Semble^ per jMartin, ]5.f and Hrnniwell, IL, that notwith-stariding this section, 
special contracts are binding, whether the conditioiiH contaiiietl in them aro, 
reasonable or not. Pardiiigtoii v, JSoutli Wales llailroad Co. 1 Hurl. & Norm* 

• 892 . * 

A horse was delivered to the G. W. ILiilway Co. at N. to be conveyed to W. 
for the plaintiiT. The person who delivered the horse,, signed a contract 
- agreeing, to abide by a notice contained in it, that the directors would not bo 
answerable for damage doiio to any horses conveyed by the railway^ The 
horse reached the*8tation at W. safely, but the company’s servants then either 
' ibrgot or did ndt notice that tlie horse bad al^rived, and on the plainljfT calling 
for it the next day, it was discovered in a horse box on a siding, and Aund to have 
sustained serious injuries from cold, and from remaining in a confined position 
I all night: lleld, tliat the railway company was protected from liability under 
this section, by the signed contract It secmi^ iiidei>eiidciitljr of such contreet,. 
f. the company would not have been responsible, the jnjury having b^ the 
r result of the plaintiff not being ready to receive the horse on its arrival at .W** 
Wise v„ Great Western Railway Co. 36 Eng. Law & £q. 574.3*. . . 
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ing compensation for such loss or injury : ProTided aho^ thut 
no special contract between aiich company and any other 
ties respecting the receiving, forwarding^'or delivering of anj^ 
animals, articles, goods, or things as aforesaid, shall be binding 
upon or aflcct any such party, unless the same be signed by 
him or by the person delivering such animals, articles, goods, or 
things respectively for carriage: Provided also, that nothing 
•herein contained shall alter or aflect the rights, privileges, or 
liabilities of any such company under the said act of II Oeo; 
4, and I Will. 4, c. 68, with respect to articles of the descrip- 
tions mentioned in the said act] 

$ OT4. St'vgiithly. The next inquiry is, what will excuse or 
justify a non-delivery of the goods by a common carrier. Prom 
what has been said, it is a sulfieieiit excuse or justification for 
him to show, that, without any negligenee on his part, the 
goods have been lost by the act of Clod, or of the public enemy ; 
And in eases of special limitations of responsibility by notices 
or otherwise, that the loss has been by other perils, ag^nst 
which ho did not or under eireumstanees which do not 

aflect him with the iiupiitation of undue neuligeiiee.^ But it 
constitutes no 'excuse for him, that he lias made a delivery to 
the wrong person in eoiisequenee of a forged order ; ^ [nor that 
he went to tlie house of the easliier of a bank twice to delrvcr 
money, and at each time fomub the cashier absent.*] Under 
the ordinary contract of common carriers, the bunleii of proof 
of the excuse or justification lies o/i hinr;^ hut in cases of 
notices (as has. been already seen),'* the burden of proof of neg- 
ligenee rests on the party who delivers the goods. 

§ 676. But there are also cases, where the carrier’s own 
agency is concerned in the loss, which, however, is by law 
deemed excusable. Tims, in ease> of throwing goods overboanfi 
tp lighten a sliip or boat, and preserve life, the carrier will be 


> See Ante, § 573; Id. § 570, 571. 

* Powell V. Atyen, 26 Wend. 591. See Deverenx r. Barclay, 2 Bam. 1^ 
Aid. K. 703 ; Ante, § 545 5, $ 570. 

* 1|prwm r. Butler, 17 Conn. tl. 138. See Ante, § 549 a. 

* Ante, § 529. Bat see Muddle v. Stride, 9 Carr. 6c Payne, B. 580. 

* Ante, § 573. 
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«;v$U8ed, if: it has arisen from necessity.^ Thus, if allerrymafl 
rtiouldi in a storm* throw overboard even a box of jewels,, if it 
was done from absolute lieccssity to save^life, he would stand 
excused.^ But if it was done without necessity, or rasbly'and 
imprudently, it would be otherwise.^ 

§ 5761 A carri(*r niay also show in his defence, that the 
^ goods have perished by some internal defect, without any fault 
on his side; for his warranty does not c*\tend to sneli cascs.^ 
And if, from the nature of the goods carried, they are liable to 
peculiar risks, and the carrier takes all reasonable, eare, and^ 
uses all proper precautions to prevent injuries, and if, notwith- 
standing, they are destroyinl by such risks, hc^i» excusable, 
Thus, if horses or other animals are transported by water, and 
in consequence* of a storm they break down tin; partitions be- 
tween them, and by kicking each other some of them are 
killed, the carrier will bi; excused; and it will be deemed a 
loss by perils of the s<fa/» [Hut where*, a horsi* on board a 
boat upon the Mississippi (^s(*qped from his fastenings, in the 
night, and was lost, iii tin*, river, in ftiir* weather, the carrier was. 
held responsible;^ and it has becii^ decrlared generally, that 
those who undertako the transporlcttiun of live animals, take 
upon themselves the same obligations to delivi^ them safely, 
against all contingencies, c*xe4*pt such as would excuse for the 
non-delivery of other property,^ or, as c‘Ist;wheni stated, the* carrier 
is liaMe for any iigury which he could by care and diligent 
prevent,^ although 'H arise from the conduct of the utiJinals 
themselves.] 

. ^ Abbott on Shipp. P. 3, ch. 8, $ 2, 3, 4, 5tli edit. ^ Ante, § 525, 530 n, 5J1 ; 
2 Kent, Comm. Lect. 40, p. G04, 4th edit* 

• ' Mouse's case, 12 Co. K. 03 ; Bareron’s casq, cited in Kcnrtg v. Eggleston 
i^Aieyn, IfagS; Smith c. Wrigfit, 1 Cain. R. 13 ; 2 Kent, Comm. Lcct. 40, *p. 604; 
4ih edit.; Ante, § 525, 531 ; Jones on Bailm. 107, fOH. 

* Barcroft'a case, cited in Kcnrig r. Eggleston, Aleyn, R. 93; Jones , on 
Bailm. 107, 108; Bird v. A.stcock, 2 Bulst. U. 280; 2 Roll. Abridg. 567 ; Ante, 
§ 525, 531. 

Ant6,§ 492'a. 

* Gabay v. Lloyd, 3 Barn. & Cress. R. 793 ; Lawnhiee o. Aberdeiii, 5 Banu. 

ft Aid. B. 107. '• .* 

f Porterfield «. Humidireys, 8 Humphreys, R. 497. 

' WilMns V. Hamilton, 4 Ohio St*^ 739. 

* Claiite V. Rochester & Syracuse Railroad Co. 4 Keman (N. Y.), R. 570. 
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§577. In -respect to the carriage of slaves, a question has 
been jnade, how fur the carrier incurs the common-law respbh^ 
sibility. A slave ^as volition and feelings, which cannot be 
entirely disregarded. Thes^ properties cannot be overlooked 
in conveying him from place to place. He cannot be stowed' 
away like a common package. Not only does lutmanity forbid 
this proceeding, but it might endanger his life and health. 
Consequently, this rigorous mode of proceeding cannot be 
safely adopted, unless stipnlnted for by express contract. The 
slave, being at liberty to escape^ may escape. The carrier has 
not, and cannot liavc, the same absolute control over him that 
he has over jnaiiimate matter. In tin* nature of things, and 
in his character, he resembles a passenger, and not a package 
of goods. It would seem reasonable*, therefore, that the re- 
sonsibility of the carrier should be measured by the law which 
is. applicable to passengers, rather than by that which is applU 
dable to the carriage of common goods. For these reasons, it 
has been held, that the doctrine of eommon earri(»rs, as to 
goods, does not ap[)ly to the carriage of slaves, and that the 
carrier is not liable for Oie loss of slaves, unless it has been 
caused by the ni*gligenee or unskil fulness of himself, or of his 
agents.^ Therefore, where certain slaves in the yawl of a 
steamboat carrier were upset and drowned, it was decided that 
the carrier was not responsible for the loss, unless it was 
caused by the negligence or unskilfulness^of himself 'or his 
agents.^ 


Boyce r. Aii«lera)n, 2 Peters, 11. ITiO; StoKes r. Saltoiistall, 13 Petees, B. 
181. 8co also, 8wigert r. Grahain,*7 B. Monroe (Kentucky^, R. G61; Ante, 

§ 216, 217; MuClonaghan r. Brock, 5 Rich. K. 17. 

* Boyce i\ Aiidorsoii, 2 Peters, K. loo. Tt has been soinctimes supUMed (and • 
m> it was stated in the first edition of the present work), that the Court in this, 
caao..laid down the rule, that the carrier of slaves was not responsible for anj- 
lopB of tho slaves in tho course of the voyage or journey, unless the carrier waa 
gnilty of ordinai 7 negligence. But, although there is some suggestion to this, 
effect made, argiMnda^ in the reasoning of Mr. Chief Justice'Manhall, in do-, 
Jivoring the opinion of tlio Court, it will be found, upon a careful examine-; 
tion ef the result, as stated in the close of the opinion, that the Court did not 
intend to to state tho doctrine. ** We think," is the language, ** tha^ in 
ease stated for tlie instruction of the CircAt (pour^ the defenduts were reiptniH 
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In the Romaq law, the ease the wounding or 
killing of a slave by the overturning of a passenger-cmchf 
through the carclessnpss or niisconduct of the coachman,. is 
treated as a clear case of liability ^ii tin? part of the owiter q£ 
the coach, as iinputabic to negllgeiice. C^Mfcrilur^ si cisiarius^ 
id est carucarius^ dum cecteros transire taniendil^ cisium evertUi 
jet servum qnassavit^ vel occidif. I^uto (says lilpian^ ex /ocaki 
esse in e%m aclioneni; iemperarc enim debuiL tkd el vlilis 
Aqnitia ci dahitar,^ 

§ 67S. A non-delivery will also be excused by any act of 
the shipper which discharges the earri(*r from any further 
responsibility.- As if, with the consent of the ahipper, he 
delivers thcia over to another carrier; or he deposits them at 
an interniediate pl^<*c, to await the future orders of the. ship- 
per;, or if the sliipper takes them into the exclusive custody 
of himself or his own servants.*'^ Hut it will be otlierwisej if 
he merely accompanies tlicm in llu‘ir transit, not. exercising 
any exclusive custody t)ver them.^ 

§ fi75). In like manner, the carrier, will be excused for a 
non-dclivery, if it has btM*n* oc«'asioneil by the illegal act of tlie 
Hhipper.® Thus, if the goods have been forfeited by the illegal 


sibK- only in tin* event of' its (tlie loss oi the slavers) being eaused by ihc negli- 
gence or the uiiskilfutncss of the defendaiits or their age ills."' Id. p. l.'iO. Sco' 
ako, StoCos e. Sahtrinstall, 1 3 IVters, Jt. 181 , 1 32. Perhaps the rule aa thus laid 
down does not esseiitialK’* differ from what is atiplie.nble to other passengon* 
Williams r. Taylor, t Porter (Ala.), K. 2.'M, 2:»8; Clark u. McDonald, 4 
McCord, 11. 223. Sec Post, § 801, CU2. 

* Dig. Lib. 19, tit. 2,1. 13 (pror/a.) ; Pothier, Paiid. Lib. 19, tit. 2, n. 29; 
Ante, § 400, 401. 

• Boyce c. Anderson, 2 Peters, 11. 150 ; Cn'gson r. Gilbert, I’ark, Insur. ch. 

• Ante, 4169, 511, 542; Sparrow v, Carnthers, 2 Sir. R. 1236; Hurry v. 

Royal Rxch. Assur. Co. 2 Bos. & Pull. R. 430 ; Ruckpr v. Lend. Aesur. Co»^ 
Marsh. Insnr. B. 1, eh. 7, § 5, p. 2.j2, &c. 2d edit ; Barnwell v. Hussy, 1 Const' 
Rep. (S. Car.), 114 ; East In<iia Co. r. Pullen, 1 Str.. R. 690; Sanderson 0^ 
Jbamberton, 6 Binn. R. 129; Strong r. Nataliy, 1 Bos. & Pull. New R. 16;-' 
Parsons r. Hardy, 14 Wend. R. 215; Bowman t;. Tcslk 23 Wchd. R. 8P6 ;‘ 
Todd r. Figley, 7 Watts, R. 542. ^ ^ ''' \ 

* Robinson v. Dunmore, 2 Bos. & Pull. U. 419 ; 1 Roll. Abridg. 2, C* FL S't 
Marsh. Insur. D. 1, ch. 7, j 5, p. 252, Ac. 2d edit; Ante, § 533, 534. 

* • Ante, f 492 a. 
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aet of the shipper, and are seized for the fctfeiturej tfae carrier 
is discharged.^ But a mere ^seizure for ; a supposed forfeiture 
' if it js ill. fact Withput any jastiiiable cause, leaves the eoni^^ 
still boundby his*contract.® # 

§ 580. But an excuse, which in a practical sense is much 
more important and extensive, is that resulting from the right 
of the shipper to stop the goods in the possession the car- 
rier^ \yhile they arc; still in transit. This right is commonly 
called in the eommoii law the right of stoppage in tranntu. 
Whenever it arises, and is properly exercised, the carrier is 
completely discharged from all further responsibility.' 

’§6Hl. Tbjs is not tlie place for a full discussion of this 
subject, as it belong.s more appropriately to another branch of 
connn(;rcial and maritime jurisprudenee.-^ sit may, however, 
be useful to state some few particulars with respect to it. 
When goods are shjpped on a credit by a seller or consignor, 
and the consignee or buyer becomes insolvent, or has failed be- 
.foro their arrival, the law, in order to 'prevent the loss which 
would otlierwise happen to the selh*r or eonsignor, allows him, 
in many eases, to countermand the* delivery, and, at or before 
the arrival of the gcuKis at the place of destination, to cause 
them to be redelivered to himself, or to some other person, 
appointed to act for him.^ 'J'liis is usually called a stoppage 
.in In such a case, tlie dclUcry to the carrier is 

supposed to vest tlu^ tith' to the property in the buyer, l^ubject 
only to this rigJit of devest meiit or stoppage in transiht. ■ This 
• right, however (as will be at tuice perceived), is not an un‘* 
limited right. It exists only in eases where all the following 
circumstances concur : where the goods are sold on . a credit; 
where the consignee is insolvent; where the goods arc still in 
transit, and have not been delivered to the eoi\sigiiee; and 
where the buyer. has not yet parted with his ownership to any 
band fide purehaimr without notice under him. Each of these 


y Gosling I*. Higgins, I Camp. R. 451. 

• Ibid. 

’ ^0 Abbott on Shipp. P. 8 , cli. d/pfr Tot., p. 3S4, to 396, 5tli edit 

* Abbott on Shipp. P. 8, ch. 9, $ 1, p. 364, 5th edit 
» Ibid. 
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requisites is important enough to deserve a separate discussion 
in its proper place ; iind especially the question, under what 
circumstances the transit is^dr Is not at svp end, which is full 
of nice distinctions and curious letrning. At present, no more 
is necessary in this place thaii to bestow this liasty gluiicc upon 
them.^ 

§ 582. Another excuse whieli may be asserted, pnder cer^ 
tain eircumstaiices, is, when the goods arc dtMiuiiided or taken 
from the possession of tile carrier by some person having a 
superior title to the jiroperty.*^ In general, the carrier is not 
permitted to dispute tiic title of the pi^rson who delivers the 
goods to him, or to set up an adve-rse. title to dt’frtit liis right 
of action growing out of liis coiitraet.^ And this is (*inphati- 
cully the rule, when that adverse c*laim is not asserted by the 
su))crior olaimant himself, but is men^ly asserted by the carrier 
of iiis own mere motion.'* roriii^rly, it seems to have been 
thou ght,*1 hat if the adverse title was ass«;rt(»d by the superior 
claimant, and the carrier Itad din‘ iiulici' of it, arul Was forbid- 
den to dcliv(‘r it to tin? bailor, he might protect himself from 
responsibility, and sot tip such title against the bailor.* But 
this doctrine, altho'ngh perliaps maintaiinible in* some, cases 
under .spoeial circmnstances, is now desemed to be generally 
untenable;^ and tliereforo the carrier may be placed in a posi- 


* Th(! subject is coiisi<iore<l at lar*re in JiOrd Yeiitenlerrs Treatise on Ship- 
ping. Sec Abbott on Shipp. ]^ a, eh. II, jtcr M., p. .‘l.i I tu ;<9C, 5th edit. 

* Ante, § 2GtS; Coombs i\ Uristol ami Kxeter itailway, 9 Hurl. & Norm. 1 ; 
Bliven v. Ilud.son River IbtilnKid, .^5 Barbour, K. TJl ; Bates v. Stanton, 1 , 
Baer, R. 85. 

* Lacloucli V. Towle, 5 £sp. R. 115. See also, Kicran v. Sandars, 0 Ad. 
& £11. K. 515; Nickolson v, Knowles, 5 Madd. R. '17; .Story on Agency, § 217 ; 

2 Story on £q. Jurisp. § 814 to 81 7 ; Ante, § 2G4, 450. ' . 

* See Story on Agency, § 217; 2 Stor}’ on £q. Jaijfp. § 81G, 817; Ante) 

§450. '' 

* Ogle V.. Atkinson, 5 Taunt. R. 759; Bates v, Stanton, 1 Duer (N. Y.), R. 
79; Pitt V. Albritton, 12 Ired. R. 77 ; Ante, § 450. 

* Ante, § 266. . [In Sheridan r. Tim New Quay Co. 4 J. Scott (x. s.), 649, 
Willes, J., says : “ The defendants were common carriers. The law would « 
have protected them against the real owner, if they Lad delivered the goodf 
in pursuance of their employment, without notice of bis claim. It ought equally 
to protect them against the pseudo owner, from whom they could not relbse 
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tion jfi virhich he cannot safely deliver .the goods to either party. 
For where il^e adverse title is mada known to the carrier) if ho 
is forbidden to deliv^er the goods to any other person, he acts at 
his peril ; and if the adverse title is well founded, and he resists 
it, he is liable to an action for the recovery of the goods by. the 
person setting up such adverse titlc.^ 

. § 682 a. ^Wherc a oornmon carrier has been guilty of negli- 
gence, whereby the owner of the ^oods has sustained an injury, 
the subsequent acceptance of the goods )>y the owner is no bar 
to an action for^ieh injury; for nothing short of a release or 
satisfaction constitutes such a bar. But it may be given in 
evidence iiu mitigation of damages, so as to limit the amount 
to the actual Toss sustained by ihc owiierV^ 

§ 683. Eighthly. The doctrine of average and contribu- 
tion. This ])rincipnlly arises in cases of jettison, and other 
accidents in the transportation of goods by sc^a.**^ In such 
cases, where goods arc thrown overboard for the Common 
benefit, or other po.sitive sacriJiees are made, or expenses in- 
curred for the same purpose, the law allows a eompeiisation to 
those who have made, the sacriiiee, and have iiienrrcd the loss 


to receive the in the prcsfiit event of the re.il owner elaiiiiin^ the goods, 

and their being given up to him. The conipulsoi^' character of thu employ- 
ment of a carrier furnishes ample ground for so lioldiiig ; and we do no', assent' 
to the altered statement of the law iu the later edition.s of Story on Itailmciits, 
§ 2G6 and the earlier editions of that yahiablc work having laid it down 
‘ in accordaYiec with our view.** See the 2d ed. of Story on Hailmcnts, § 582, 
publMed in ISSth I'hc changes above referred to, w'cre made by tbc learned 
author of this work in his lifetime.] See also, as to the right of a bailee to set 
up the jus cerfii King r. Kicliards, G Wharton, U. 418; Floyd t*. Bovard, 
6 Watts. & Serg. R. 7G; Bales r. Stanton, 1 Ducr, R. 79; Beach v. Banlell, 
It Duer/H. 327 ; Starker r. Dement. 9 Gill, R. 7 ; Lawrenee i*. Berry, 19 Ala- 
. bpma, R. 130. 

. ^ Taylor r. riiimcr, 3 AI. 8c'Selw. R. .56 2; Wilson v, Anderton, 1 Bam. & 

Ad. R. 450; 2 Story on £q. Jurisp. § 816, 817; Ante, § 2G6, 450; Stoiy on 
Agency, $217. 

• Bowman v. Teall, 23 Wend. U. .306 ; Baylis r. Usher, 4 Moore & Payne, R 
. 790; S. C. under the name of Bayliss r. Fisher, 7 Bing. R. 153 ; Willoughby v. 

Backhouse, 2 Bara. & Cress. R. 821. Sec Hand v. Baynes, 4 AVhart. R 204, 
ihat^the value of the goods lost is the ordinary rule of damages. 

* See Ante, $ 525, 530, 575 ; Stoiy on Agency, $118. 
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or expense; and they may demand a raid contribution . 
from all other persons deriving a beneiit thcrefrqpn according 
to their interest, toward the loss or expense. This, in cases of 
accidents at sea, is called a general average, or general contri* 
bution, in which ship, cargo, and freiglit are .coni polled to con-‘ 
tribute, according to their value, to repay the ooinmon loss. It 
seems tliat, in this contribution to general avoragOj there is np 
difterence whetlier the goods boloiig to the government or to 
private shippers.' But tln^ full discussion of this subject prop* 
erly belongs to a treatise on the? law of shipping.^ 

^ 5^-L Carri«‘rs on laud may also entitle themsedves, if not 
to a common eoniributiiui in the nature of a general average, 
at least to a eompeusfition for expense's iit'cessarily incurred by 
them ahont the; preservation of the goods from extraordinary' 
perils, which do not prop(*rly belong to tluanselvcs as carrierA.® 
Thus, if a sudden tlood or storm shoidd do injury to the goods, 
and re«iuirc some immediate expensi' For their preservation, the 
carrier will be bound to iiieiir it, and will be eiititlatl to a rciin-* 
bursemerit.' 

§ 58o, Ninthly, 'rin* general rights of earric;rs. In virtue 
of the d«*livery of the goods, tln*y aecpiin* ii spc;eial property in 
them, and may niaiiitaiii an action against any person who 
displaces that ))ossession or docs any injury to them.® This 
right arises from thedr gc'iieral inti'rest in (;oiiveying the goods, 
and •their responsibility for any loss or injury to them during 
their transit.® ^ Ami, having onec ae(|uired the lawfiil posses- 
sion of the goods for the purp«)se t>f carriagf?, tfie carrier is not 
obliged to restore them to the owner again, even if the carriage 


■ United States e. Wilder, 3 Suinn. R. 308. ^ 

• Abbott on Shipp. P. 3, ch. 8, Otli edit ; Stevens on Avera^, Bcnecke on 
Insurance, Park on Insurance, and Marshall on Insurance, in their respective 
chapters on General Average. 

• Stoiy on Agency, § 141 ; The Gratitudine, 3 Rob. Adm. Jl. S55 toX58; 
Ante, § 389. 

• Ibid. 

• Bac. Abridg: Coa/rart, C.; Jones on Bailm. 80; Goodwin v. Ricbardtoiiji 
1 Roll. Abridg. 5 ; Arnold v. JefTerson, 1 I..d. Raym. 275 ; Wiibraham o. Snow, 
1 VcDt R. 52 ; s^c. 2 Saund. R. 47 5, 47 c, and note. 

• Ibid. 
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lA dispensed with, dnless upon being paid ins due lemunem- 
tion ; for b^thc deliwry he has already incurred certain risks*^ 

§ 586. A carrier is in all cases entitled to demand the price 
or hire of carriage, before he receives the goods;' and if it is 
not paid, he may refuse to take charge of them. If, however, 
he takes charge of them without the hire being paid, he may 
afterwards recover It;® [subject, however, to any deduction for 
damages to the goods tliroUgh his fault.®] 

§ 587. Tftc compensation, which becomes due for the car- 
riage of goods sea, is coiiiiiionly called freight ; and the cir- 
cumstances, under which the whole or a part only of the freight 
is earned, form a head of great practical importance under the 
law of shipping. It will accordingly he found treated of at 
large in professed treatises on that subject.* 

’ § 588. The carrier is also entitled to a lien on the goods for 
his hire [and for his advances to others for freight and stor- 
age®], and is not coiu|M*llable to deliver them until he receives 
it, unless hg has enten»d into some special contract, by wbieh it 
is waived.® [Ilis lien, however, does not authorize him to sell 
the goods without any legal proec(*dings nor has he alien 
thereon for former freight unpaid, nor for other indebtedness.®] 
His lien may also be defeated by giving up the possession of 


^ Bradliurst i\ Columbian Ins. Co. 9 Johns. R. 17; Herbert v. lh.llett,:8 
Johns. Cm. 9«1 ; Higgins r. Bn^therton, 5 Carr. & Payne, R. 2. 

■ Wrigiit r. Snell, 5 Bam. & AM. R. 353 ; Jackson r. Rogers, 2 Show. R. 

• 827 ; hlorso r. Sliffe, 1 Vent. R. 238 ; Batson r. Donovan, 4 Bam. & Aid. R. 
82; Rex v. Kilderby, 1 Saund. R. by 'Williams, 312 a. 

* Fitebburg Railroad e. Hanna, 6 Gray, 339 ; Bancroft v. Peters, 4 Mich. 

619. ^ 

* Abbott on Shipp. P. S, ch. 7, 8th edit. 

* * White V. Vann, 6 Humph. R. 70. 

* Skinner v. Upshaw, 2 Ld. Riiym. 752 ; Sode^gren i*. Flight, 6 East, R. 
622 ; 8. C. AlSb. Shipp. 268 ; Hutton r. Bragg, 2 Marsh. R. 345 ; Stevenson v. 
Blakelock^l Maulo & Sclw. R. 5 13 ; Chase r. Westmore, 5 Maule & Selw. B. 
186 ; Crawshay r.« Homtray, 4 Bara. & Aid. R. 50 ; Rushforth v. Hadfield, 6 
Bast, R. 522; 2 Kent, Comm. Ecct. 40, p. 611 ; Id. Lect 41, p. 634 to 642, 
4th ^it. ; Hunt i\ Haskell, 24 Maine R. 329 1 Gledstanes v. AHen, 22 Eng. Law 
and Eq. R. 382 ; s. c. 12 Com. B. Rep. 202. 

* Sullivan p. Park, sS M^ine R. 438. 

* Adams v. Clark, 9 Cush. 215. 
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the goods ; end if it is once-waived, if cannot afterwards be re- 
•sumed.^ [But this lieu does ndt. attach to goods wrongfuliy 
delivered to a carrier by a person not thc«owiier, although the* 
carrier carry the goods innocently.^ . Nor has a carrier who re- 


* KinlocU i;. Craipf, 3 Term It. 119 ; Sweet r. Pyni, 1 Kast, K. 4 ; Yatei 0 . 
Itailston, 8 Taunt. I\ 29:i ; 2 Kent, Comm. Leet 40, p. Gll ; Id. Loct. .41, p. 
634 to 613, 4th ; Bowman r. liiltoii, 11 Ohio It. 303. 

* [Fitfh r. Newberry, 1 (Mieh.), 1. In Kobipiion r. Baker, .'i Ciiab. 

R. 137, Fleteher J., said : It is eertaiiily remarkahlu, that there is so little to 
be found in the books of the law, upon a (piestinn which would seem likely to 
be constantly uceurriii^ in the ancimit and extensive busines|of the carrier. 
Ip the case of Yorke r. Grenau<;li, 2 Ld. Kayni. 866, the deefsion was, that if a 
horse i.s put at the stable of an inn by a truest, the innkeeper has P lien *011 iho 
animal for his keep, whether the animal is the property of the guest or of fiomo 
third party from whom it has bee^i fraudulently taken (»r stolen. In that caac, 
Lonl Chief <Jtistiee Holt cited the e.ise of an Kxcier c;otmnon carrier, whero 
one stole goo<ls and delivered them to the E-xeter earri«»r, to he carried to Exe- 
ter ; the right owner finding the goods in ])osseH.sioii of the (‘.arrier, demanded 
them of him ; upon which the carrier re^u^e.d to deliver them utilcsa ho waa 
first paid for the carriage. 'Flie owner brought trover, and it was held, that the 
carrier ipight justify detainiiig the goods against the right owner for the car- 
riage.; for when they Vere brought to him, he was obligctl to receive them, and 
carry them, and therefore since the law compelled him to carry them, it wUl 
give him a remedy for the premimii due for the carriage. Powell, J., denied 
the authority of the iraseofthe Exeter carrier, but concurred in the decision as 
to the innkeeper. There i.s no other re^iurt of the ease of the Exeter carrier to 
be found. Uikin the authority of this statement of the ea.se of the Exeter car- 
rier, the law is lai^ dmtn in some of the elcineutary treatises to be, that a car- 
rier, who receives goods from a wrongdoer or thief, may detain them against 
the true owner until the carriage is paid. 

*^]n the case of King a. Uichnrtls, 0 Whart. 418, the Court, in giving an 
opinion upon another and entirely difTenmt and dislinet point, incidentally 
recognized the doctrine of the case of the Exeter carrier. But until within 
'six or sevcii ycars^hcrc was no direct adjudication ujion this question except 
that referred to in Yorke r. Grenaugh of the Exeter carrier. In 1843, there 
was a direct adjudication, upon the question now under consideration, in the 
Supreme court of Michigan, in the ease of Fitch v. Newlierry, 1 Doug^ 1. 
The circumstances of that case were yery similar to those in the present case. 
There the goods were diverted from the course authorized by the owner, and 
came to the hands of the carrier without the consent of the owner, express or 
implM ; the carrier, however, was wholly ignorant of that, and supposed tb^ 
were rightfully delivered to him ; and he claimed the right to detain them uadi 
paid for the carriage. The owner refused to pay the freight, and bronght an 
actiou^of replevin for the goods. The decision was against the carrier. The 

47 * • ^ 
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^eeiyep goods from a ^oogddey, a* lien thereon for freight pafid 
a previous carrier, byVhomi the owner bad directed them to jbie 
carried.^] 

§ 589. The consignor or shipper is ordinarily bound to ‘the 
carrier for the hire or freight of the goods, * [and may maintain 
an action against the carrier, for injury to the goods, although he 
has no property general or special therein.®] But whenever the 
consignee engages to pay it, he also may become responsible.^ 
It is usual for bills of lading to state that the goods are to be 
delivered to the consignee or to his assigns, he or they paying 
freight; in which case the consignee and his assigns, by accept- 
ing the goods,, bccionu! by implication bound to pay the freight.® 


general principle settled was, that if a common carrier obtain possession of 
goods wrongfully or without the consent of ^he owner, express or implied, and 
on demand I'cfuse to deliver them to the owner, such owner may bring replevin 
for the goods or trover for thoir value. • The case appears to have been very 
fully considered, and the decision is supported by strong reasoning anf a very 
elaborate cxamiimtion of niithoritics. A very obvious distinction wds supposed 
to exist between the cases of carriers and innkeepers, though the distinction 
did not affe^ct the detcmii nation of the ease. 

** This decision is supported by the ease of Vi^n Iluskirk t?. Purinton, 2 Hall, 
061. There preyporty was sohl on a condition, wliich the buyer failed to com 7 
ply with, and shi()ped the goods on board the defendants* vessel. On Uio defend- 
ants* rt^fiisal to deliver the giKkls to the owner, he brought trover and was 
allowed to recover the value, although the defendants insisted on their stight of 
lien for the freight.*’] 

* Stevens v. Poston & Worcester Railroad, 8 Gray, 262. * 

' Moore v. Wilson, 1 Term R. G59 ; Abbott on Shipp. F. 3, cb. 2, § 4, and 
note (1) to Amer. edit 1829 ; Id. P. 3, cli. 7, § 4, and note (1) to Amcr. edit 
1829 ; Parker v. Haven, 17 Johns. R. 237 ; Doiigall iv Kemble, 8 Bing. R. 383 ; 
Moorsom v. Kymcr, 2 Maule & Selw. R. 303 ; Cliristy v. Row, 1 Taunt R. 300; 
Domett V. Beckford, 2 Ncv. & Maim. ltfS74 ; s. c. 5 Barijg & Adolph. R. 521 ; 
Shepard v. Do Pernalcs, 13 l*kist, R. 5G5. 

Blanehai^ r. Page, 8- Gray, 281, where the subject is elaborately exanunad 
by Shaw, C. J. 

* * Moore V. AVilson, 1 Term G59 ; Abbott on Shipp. P. 3, ch. 2, §-4, and 
note (1) to Amcr. edit 1829 ; Id* P. 3, ch. 7, § 4, and note (1) to Amer. edit 
1829.; Barker r. Haven, 17 Johns. R. 237 ; Dougall v. Kemble, 3 Bing. R. 383 j 
Mooieom e. Kyiner, 2 Maule & Selw. R, 303 ; Christy r.-Row, 1 Taunt 800| 
JDoroeit 9 . beckford, 3 Ncv. & Mann. 11^374 ; k c. 5 Barn. & Adolph. B. 521 f 
Shepard u. Do Bernales, IS. East, R. 565. 

* Abbott on Shipp. P. 3, ch. 7, § 4, 5th edit ; Dougal r. KemUe, 3 Bing. & 

« 3 . 
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And the fact that the consignor is also liable to pay the freight, 
will not in si^ch a case make any difference.^ 


ART. IX. CARRIERS OF PARSENQKRS. 

§ 500. Having considrrocl the rights, clntirs, aiul^obligatioivi 
of carriers of goods for hire, we may now piiss to the considera- 
tion of those of Carriers of PASSEXitERS. ^['riie liuhility of 
such carriers, for injnry’ to their passi'ngers, especially where 
there is gross negligeiiee, seems not to bii di'peiuh*nt on tlic 
fact of compensation for the passagi* hewing paid tg tlie carrier; 
for it has been e\|)ressly hedd in a n*e<'nt ease in tluj Knpreme 
Court of the Tnited States, that when* a passenger was riding 
gratuitously at tin* invitation of ttie president of a railroad, and 
was injured by a eollisi<in, arising fiom the negligi^nee of the 
defendants’ servants, the eoinpaii^ were liable* for the injuries.^ 
The liability in such ease does not arise* from e*ontraet, or coii- 


* Abbott on Sbipp. l\ 3, ch. 7, $ 4, 5tli eelit.; Douj^al v, Kcniblo, 3 Bing. B. 

383; Moorsom r. Kyinor, 2 Maiib* & Selw. K. 303; Barker e. Haven, 17 
Johns. R. 237 ; Domett v. Beekfonl, 3 Bam. & AU. It. .‘>21 ; s. c. 2 Ncv. & 
Mann. It. 374 ; Sliepanl r. I)e Bernale**, ]3 Ki'tst, It. .'>03, ' 

* [Philadelphia & Beading ddilroatl Co. i\ Derby, 14 Ilowan], IT. S. B. 
468; j^olton v. W«teni Itailroad, 13 Y. It. 4 14 ; Sieamboeit New World v.* 
King, 1 6, Ho ward, U. S»B. 460, and the editor's note to 1 Anlicriean Itailway 
Cases, p. 129, by Smith Ic Bates; Collett r. The London & NorthwetRcrn 
Bail way Co. 0 Eng. Law & Ktp K. 303, clearly showa that tlm obligation to 
carry safely arises out of a publie duty, and not from any contraet so to do.. 
For this reason a pi*r4ir)u who lo^*s his baggage may subtaiii 'an action in hia 
own name although the contract bo made, and the coni])cnsation paiel, by an 
entirely different person. Marshall u. York, Newea-stle, & Berwick Kail way 
Co. 7 Eng. T^w and E(}. R. 319. <Sec (iladwell r. Stegffall, 3 Bing. N*. Q. 733; 
Pippin r. Sheppard, 11 Price, R. 400. In Th<* (ireAt Xorthera Railway Co. 
r. Harrison, 10 Exch. 376, and 26 Eng. J..aw ami Kr]. R. 443, a newspaper report- 
er travelling gratuitously, recovered damages for an injury received while on the 
defendants* road. See also, Malone r. BostOn & Worcester Railroail, 22 Law 
Bep. 315. That the duty imposed by law, and not the mere contract, k thf 
■onree of the obligation, see Thurman v, WelN, 18 Barb. IL 300. Still it lAil 
been held that a claim against a carrier is so far a matter of contract at to be 
disehai^d by a dischaige under the bankrupt act t>f the U. S. of 1841. Cam^ 
bell V. Perkins, 4 Selden, R. 430.] 
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sideratibn paid for the Service; it is a duty imposed bylaw; 
and tlip promise to carry safely is iinplied from,«the duty, hot 
the duty from the ^promise.] It has been already stated, that 
carriers of passengers merely for hire are subject to the same 
responsibility as carriers of goods for hire, at the common law, 
so far as respects' the baggage of the passengers* * * § .^ But as to the 
.persons of the passengers, a different rule prevails.® Attempts 
have been made to extend their responsibility as to the persons 
of passengers to all losses and injuries, except those arising from 
the act qf God, or from the public enemies. But the support 
of this doctrine liarf been unifbrmly'resisted by*the Courts, al- 
though a stirict res])onsibility as to the carriage of the persons 
of passengers is imposed upon such carriers.® It may be useful, 
however, to considerj somewhat more at large than has yet been 
done, their duties, liabilities, and rights. And first, of Passenger 
Caurieus on Land. 

§ 591. (1) Their duties* ip the commencement of the jour- 
ney. [And it has been held that the proprietors of a railroad, 
who recH'ived passengers, and commence their carriage at the 
station of another road, are bound to have a servant there to 
take charge of baggageS until it is placed iti their cars.^ So a 
railroad company which receives upon its track the cars of 
another company, and places them under the control of its own 
agents and servants, and draws thbm by its own locomotive 
to their destination, assumes toward the passengers th% rela- 
tion of carriers, and all the liabilities incident to that relation.®] 
The first and most general obligation on. their part is to carry 
passengers [with all reasonable diligence,®] whenever they offer 


* Ante, § 498,499; Dill i\ South (!lirolina Railroad Co. 7 Rich. R. 158; 

PciVr.oItr; Mycr 9 , 3G AVcnil. R. 591, «'>94. 

* Ante, § 498, 499; 1 Bclb Comm. p. 468,475. 5th edit; 1 Bell, Comm. 

§ 403 to 406, 4th. edit ; Camden and Amboy Railroad, &c. Co. v. Bnrke, 18 
^end. R. 611, 627, 628; Hollister r. Nowlen, 19 Wend. R. 234; Cole v. Good- 
win, 19 Wend. R. 251 ; 2 Kent, Comm. Lcct 40, p. 600, 601, 4th edit 

* Aston t*. Heaven, 2 Esp. R. 533; Parish r. Reigle, 11 Gratt R. 697; Fair-^ 
ekild r. California Stage Co. 1 3 Calif. R. 602^ 

Jordan r. The Fall River Railroad Ca 5 Cush. 69. 

^ Si'hopman* v. Boston *&. Worcester Railroad, 9 Cush. 24. 

* [Weed V. Panama Railroad Co. 17 N. Y. R. 362. And the wilful dday of 
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tbemselvesi and are residy to pay for •flieir tranaportatioo«^ 
This results^from tbcir setting themselves up, like iiiiijlKeepers, 
^nd common carriers gf goods, for a coiimmn public employment 
on hire.3 They arc no more ui liberty to refuse a passenger, 
if they have sufHcient room and aecominodalions, than nil inn* 
keeper is to refuse ..suitable .room and um>nnnodationH to a 
gu^st.^ [And upon an uncondilional eontraet to,carry, it seems 
they are bound to provide room for all.*] if several persons 
have coutrneted to go in eoiiipany inside, tlie carriers have no 
right to separate them into clitrereiit parts of the eoaeh, outside 
and inside.^ 

§ a. Hut altliough passenger carriers are tlu}s boiiinl to 
carry passengiTs, the duties of ,tlii* former, ns well as the rights 
of the latter, have certain prescribed limits and implit^d (pialifi- 
cations. «iims,«for example, the passt*ngers are bound to siib- 
init to such rcasonaldi* regulations as tlic |)r(>pricforH may adopt 
fur the convenience and (*oinfort id* tin* other passenger.*<>, as 
well as for tindr o^^n proper interests/* i'he iiilportaiiee of Uns 
doctrine is felt mon* strikingly in c*ascs of steainhoats and rail* 
road cars. In a reci'iit (*ase of a sleaiiihoat passenger the 
question cai^xe directly bf'forc the (\iurt ; sind it was tluni said: 

There is im doutit, that this stcamhuat is a common carrier of 
passengers for hire; 'and, therefore, the defendant, as com* 


the carricr*M agents is i^o exenso fcir a detention. If a pasneitger is detained 
on the way, rotitr,fi*y to tlio iiutilidied tiiiit* taldes of (lie coni|Mtiy, lie may 
recover sindi sum n^ daniag(*i, as he was eoinpelliMl lo pay to reach the end of * 
fais journe);at tlie advertised time. Hut if he \o1uiitarily remains over until 
the next day, and thereby fails (o meet hio appointments with his eustomers, the 
carriers arc not re^IMm^ible for damages thus caused. Hamlin v. Great North* 
ern Railway, l Hud. & Nunn. 408.] ^ 

^ Jencks r. Coleman, 2 .^iimner, K. 221, 224. And see Bcueti v. The Pen* 
insular, kc. Co. 6 hlaiin.,.Gr. & Sc. U. 775. 

* Ibid. 

' Bretberton v» Wood, 3 Brod. & Bing. R. 54 ; b. c. 3 Priec, R. 408 ; g, o* 

6 Moore, R. 141 ; Ansell i\ Waterhouse, 2 Cbitty, R. 1 ; Mawitcr v. Cooper, 

4 £ip. R. 260; 1 Bell, Conim. p. 462, edit. 

* llawcroft V. The Great Northern Railw. Co. 8 Eng. Law and Eq. R. h69. 

* Long V. Horne, 1 Carr. & Payne, R. 610. 

* See Galena, &c., R. R. Co. v.' Yarwood, 15 Illinois R. 472j Day V. Owen, 
6 Mich. 520. 
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mander, was bound to take the plaintiff as a passenger on 
board) if he had suitable accommodatiorts, and ithere was no 
reasonable objection to the character or conduct of the plaintiff. 
The question, then, really resolves itself into the mere consid-* 
cration, whether there was in the present case, upon the facts, 
a reasonable ground for the refusal. Tlio right of passenj^ers 
•to a passage on-board of n steamboat is not an unlimited right. 
But it is subject to ^uoh rc*asonable regulations as the proprie- 
tors may prescribe, for the due accommodation of passengers, 
and for the due arrangement of their business. The proprie- 
tors have not only this right, but the furtlier ^ght to consult 
and proviik; for their own interests in the management of such 
boats, as a common incident to their right of property. They 
arc not bound to admit passengers on board, who refuse to 
obey the reasonable regulations of the boat, or who^are guilty 
of gro^s and vulgar habits of eondiu't ; or who make disturb- 
ances on board ; or whose characters are doubtful or dissolute 
or* supicious ; and, a fortiori^ whose* characters are unequivo- 
cally bad. Nor are tliey bound to admit passengers on l)oard, 
whose object it is to interfere with the interests or patronage of 
the proprietors, so as to i!iake the businos lcs> lucrative to 
them. While, therefore, I agree*, that st<*arnboat proprietors, 
holding thcmsf'lves out as common cnrri(*rs, are bound to 
receive passengers on board, under ordinary circumstances, I at 
the same fime insist that they may refuso to receive them if 
there be a reasonable objection. And, as •passengers are bound 
to obey tlie orders and regulations of the proprietors, unless 
they are oppressive and grossly unreasonable, whoevpr goes on 
board, under ordinary eireumstanees, impliedly contracts to 
obey such regulations; and may justly be refused a passage, if 
ho wilfully resits or violates them.” J 


^ Jcncks r. Coleman, 2 Snmner, 11. 224, 225. After those remarks, the. 
Court proeceded to Vay : ** Now, what arc the cin'umstanccs of the present case ? 
Jcncks (the pluntifT) was at the time the known agent of the Tremont line of 
. stage-coaches. The proprietors of the Benjamin Franklin (the steamboat) had, 
as he well know, onterc«l into a contract with the owners of another line (the 
^Citisens Stagc-|^ch (?ompan} ) to hri^ passimgcrs from Boston to Providence, 
and to carry passengers ftom Providence to Boston, in connection with and to 
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[§ 591 tf. So pastfengcrp on a railroad afc bound to coofonn 
to a rogulatii^n of tbo vompany retjuiriug paBscngers to exhibit 


mert the steamboats plyio]; between New Vork and Pro\idenre, and belonging 
to Iho proprietora of Tho Franklin. Such u rontrac^t wan im|H)rtaiit, if not in- 
di8|)ensablo to secure unifonuity, punctuaHty, anti certainty in the carriage of 
j>aMengcrti on both routes; ami ini^ht bo material to the intercs^ta of tho pros 
prietora of tlKMC hteainboafs. Jeneks had«been in the habit of eoinii)g on boanl 
those ste.^mboats at rro\i«]etK‘e,niitl going tluTein to Newport; anti eoiniUonly 
of oomiiig on board at Newport, and going to rrovideiieo, asowedly fur thf 
purpose of solieitiiig pas-eiigers for the Tiemont Line, anti thus interfering with 
the jiatronage intended to bu seemed to the ('iti/ens IJne, by the arrangementa 
made with the steainbo.it pioprietors. lie hud the ItilleHt ii(flii|e,^hiit the atcnui- 
bodt proprietors had foibiiiden aii) person toeoine on board for hUt*hj)urposea, 
as iiieoiiipatible with tli<‘ir iiiteiests* At the time when he eaim* on noardi as 
in the derivation ineiitioiKMl, there was e\eiy lenson to*|)reMiinc that he was 
on bosird for liisnr<1iiiniy pui|)oses as agent. It has been said, that the propri- 
etors liad no right to impure into his intent or nioti\es. I eannol adiiiit that 
point. 1 tliink that the propri« tois h«*id a right to impure into siteli intent and 
motive'*, and to net upon the leasoiuible presumptions whieh arost' in regard to 
them. Suppose a known or Mispeefbd thief wn*re to eonie on boanh would they 
not Iwve a right to refuse him a pass.ige ^ Might the} not justly aet upon tho 
presnmptinn tbut his objeit was* unlawful V Suppose a peSton wero to eomo 
on board, who was habitually drunk, and grosH in his behavior, and obscene in 
his language, .so as to be a public aiinoyanee ; might no| the. proprietors refuse 
to allow liiiii a passjigc V ] think they might, upon tho just presumption of wliai 
his eoiidm t would be. It lias been said by the learned* counsel for the plaiiitiflT, 
that degeks was going from I’nnidenee to Newport, ami not coining bsuk; and 
that ill going down, there vronld, from the vers nature of the object be no txdic- 
itation of pas**engers. 'l*iiat dm-s not necessarily follow; for be might be en- 
gaged in making preliniiiiary engagements tor the reltitn of noine of them back • 
again. But supposing there were no hueli Hilicit.it ions, .u tuai or intended, 1 do 
not think the ease is e«sentialh changed. 1 think that the proprietors of tho 
stcainlioat were nut bound to t.ike a passcngi r fioin Providence to New^rti 
whose object wa.s, a.s a stationed agent oftlie Tremont Line, thereby to acquire 
facilities, to enable him Mice C'«sfijlIy*to interfere jrith the intercuts of thcjte pro- 
prietors, or to do them an injury in their business. J^ci us take* the easO of a 
ferrynisin. Is be Ijound to carry a p.*ihwnger ro‘>s a ferry, whose* object is 
^to commit a trespass upon his lands? A case, still more strongly in ])oint, and 
which, in my judgment, completely meets the present, is that ,of an innkeepor* 
Suppose passengers are accustomed to In^eakfast, or dine, or sup at his housOi 
and an agent Is employed by a rival bouse, at a distance of a few miles, to de- 
coy the passengers away the moment they anive at the inn ; is the innkeeper 
bound to entertain and lodge %ich an agent, and thereby enable him to aecmfi- 
pKsh the very objects of his mission, to the injury or ruin of his own interests? 
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tlioit tickets, when reqaested by the conductor; and if they do 
not so conform, they may legally be ejected from the the traii|/ 
no uniiecc<58ary violence being used.' The reasonableness of a 
regulation requiring any passengers on a railroad ^\o surrender 
their tickets before reaching their destination, without receiving 
any check or other evidence of a payment the fare, is a 
question of law for the Court, and not of fact for the Jury; 
^and it«8aems such a regulation is vahd.^ So they may pre- 
scribe reasonable regulations agaiiibt passengers leaving a train 
and completing their joniiuy in a succeeding train, and as to 
proeoring tiiki'ts Ix^ion t iking st «its in the train.^] 

^ In^tlu^iK \t pi lee, they are bound to provide coaches 
reasona|^Iy strong aial sulhi lent for the journey, with suitable 


1 think not It hn<i bcon alw s'lid, that the steiniboat proprietors arc bound to 
carry pnssi'ngers only bitwtcn Pro\idLncc and Ntw \oik and not to tiansport 
them to UoMton lb it that the} an not alKulutcl} l)ound .Yet they ha\o 
a right to 111 iko a < ontratt foi this latter put post , it they choose « and tspecially 
if It ivill fai ilitato the tnnsportation of pi^sihgtrs, and imuise the patronage 
of their Ht( ainboats I do not s<\> , that they have a rigid to act oppressively m 
such VMfS9 But, certainly, tho may in good fhith make such c oitnicts, to pro- 
mote their own, as well as tiu public intt rests lliu onU real question, then, 
in the present case, is,mrhithii the conduct of the steamboat propnetors has 
been riMsonable aixI tHmufih The} have euUrcd into a contract with the 
Citircns* Line ot e one lies, to < arr} all the ir passengers to and fiom Boston Is 
this contiaet reasonabh* iil itself , or is it designed to create an oppressive and 
mist hie\ous inonopol} ? 1 lu re is no pretence to '*av , ^hat an} paveenger m the 
sioamboat is bound to^o to or fiom Boston in the Citi7ens’*Line He may act 
as ho pleases It has bee n said b} the h ai ned counsel lor the plaintiff, that free 
, oompetitipn is best for the public But that is not the question he re Men may 
reasonabi} differ from ca< h other on that point Neither is the question here, 
whsyioi the contract with the C itizcns* lino was indispensable, or absolutely 
aeceasai}, in order to insure the canidge of the passengers to and from Boston. 
But tho true} question is, whether the contract is reasonable and proper in itseU^ 
and entered into with good faith, and not lot the purpose of an <q>pressure*iiM>* 
nopdly If the Jury find tho i of tract to be reasonable and proper in itself, and 
not oppressire, and the*} Ih.Iictc the purpose of Jemks in going on board was to 
aoQomplish the objects of his agenc-i, and in violation of tlie reasonable regn- 
lations of the steamboat propnetors then their vordiQt ought to be for the do* 
Isndanl ; otherwise to be for the plaintiff** 

Hibbard if N. Y & Ene Railroail, 16 N Y. R. 455. 

* Tedder tc FenQws,«S0 N. Y. R. US. 

* develind Railroad Bartcam, 11 Ohn^ St R. 457. 
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harness, trappings, and equipments; and* to moke a premier 
examination thereof previous to each journey.^ In other terms, 
they are bound to pisovide road-worthy vehicles, suitable for 
the safe transportation of the passengers. If. tiiey fail in any 
of these particulars, and any damage or injury occurs to the 
passengers, they will be responsible to the full extent thereof.* 
Heiicc, it has been h«*ld, that, if there is any defect in* the orig-^ 
inal eonstruetioii of *u stage-eoach, as, for e.Vdinple, in an axle* 
tree, although the defect be out of sight, *aiid not discoverable 
upon a mere ordinary evatniiiation, yet if the defect might be 
discovered by a more minute examination, and any damage is 
oiH*iisioii(*d to a pasM'iigcr tlicreby, tlK* coach proyrictors arc 
-answerable therefor.® [But if, on the other hand, the injury 
arise.s from a hid<Jt‘n defect, which eoiikl not be discovered by 
the ipost careful niicf thorough examintition, such as a small 
flaw ill the inlerior of an iron axle-tree*, wliicdi was 4*niirely 
surrouiuhxl by sound iron, it lias been held in a reeeni ease 
that the couch pro[)rietors ari^ not liable*.^ J 'rtic satiu' rule will 


‘ Brcmnci^r. Willinni**, 1 Carr. & A'ayne, H. 414; Ci^ons r. WatcrhoiiM), S 
Bing. R. a2t ; Jonvs v. Bojrce, 1 iS[ark. H. 40.3 ; C*hn<tti 4 * v. CinggH, 2 Camp. R. 
SO; 1 Bell, Coiiiiii. 462, .Itli edit.; Sharp r. t troy, 0 Bing. R. 457; Canulen 
and Amboy Railroad, Sic. Co. r. Burke, IS Wend. R. 611, 027, 628; Ante, 
§ 506, 562, 671 o. 

* Asian V. Heaven, 2 K*«p. R. .5,33 ; 1 Bell, Comm. 462, 46.3, 5th edit; Sharp 
e. Ctrey, 9 Bing. R. 157 Camden and Amboy Jlailruad, Sec*. Co. Burke, 1S‘ 
Wend. U 611, 627, *628. See New Jersey liailroiid, Ac;.. Co. v, Kentiard, 9 
llarrifl (Penn.), R. 203; Fadsh vt. Reigle, 11 (irattan, R. G97 ; Derwort v. 
Loomcr, 21 Conn. K. 216 ; Sullivan e. Philmleipbia Kailroacl^ 6 ('asev, R. 2S4 ; 
Nashville, &c. K. R. Co. t?. Messino, 1 Sneed, It 221. 

* Sharp V. Grey, 9 Bing. U. 457 ; Clinstic />. Griggs, 2 Camp. It 80; liege- 

man r. Western K. R. Co. 16 Barbpiir, R. 35.3 : and 8 Kern. 9 ; Galena, &e. 
R.'R. Co. V. Yarwood, 1.5 111. R. 468 ; Frink v. Potter, 1 7 111. R. 406. • ^ 

* [Ingalls o. Bills, 9 Mete. It 1. llubbarrl, J., said : ** It* is contended l>y the 
counsel for tho plaintiff, that the proprietor of ar t>tage-eoach is held respon- 
sible for llie safe carriage of pai^cngeni so far that he is a warbintor that his 
coach is road-worthy, that is, is ab.«olutely suSieient^for the performance of the 
journey undertaken ; and that if an ar<*tdcnt happens, the proof of the greatest 
eaie, caution, and diligence, in the selecting of the coach, and in the preserva- 
tion of it during its use, will not be a defence to the*owner; and it is insisted 
that this position is supported by various authorities The canes, among many 
otbera cited, which are more especially nslied upon, are those of Israel v. Claris 

BAILM. * 48 
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fetpply to any other latent defect, whieh might 1>e discovered by 
more minute examination and more exact diligence, whereby 




4 Ksp. R. 2&9; CroAq v. Watcriioueic, 3 Bing. 319; Brcmner v. Williams, 1 
Car. & P. 414 ; and Sharp v. Orcy, 9 Bing. 457. If tHQ^c eases do uphold the 
doetrino for which they are cited, they arc certainly so much in conflict with 
other decided cases, \hat they cannot be viewed in the light of established 
authorifies. But wo think, upon an examination of tliem and comparing them 
with other cases, thc^y will liot be fouinl bu clearly to sustain the position of the * 
plaintiff, as has been argued. 

“It mustl>c lioriic in mind, that the carrying of passenger^* for hire, iiT 
coaches, is comparati\oly a inndcrn practice; and that though suits occUr 
against ownefs c f coaches, for the 1o$s of gotwls, as early as the time of l^ord 
llolt, y«‘t the first case of a suit to recover datiiages by a passenger, whieh 1 * 
have uoti(*ud, is that of White c. Boulton, Peakc*s (*a^ HI, whieh was* tried 
before Lord Kenyon in 17^1, and published in 1795. That was an action 
against the proprietors of Ihe Chester inail-ciuich for the negligence of the 
driver, by reason of whieh the eoaeh was o\ertiirncd, and the plaintiff *8 arm 
broken, and in whieli he reeoveriKl damages Jbr the injury ; and Lord Kenyon, 
in delivering his opinion, said : *’ when these [inailj coaches carried imsstntfen^ 
the proprietors of them were bound to carry tbt»m bafely and properly.’ The 
correctness of the opiniou cannot be doubted, in its application to a ease of 
negligence. Thu meaning of the word ^safel),* as iiM'd in declarations for this 
sj^eies of injury, is giwii hereafter. , 

“Tlio next ease whieh occurred was that of Aston r. Ilea von, 2 Esp. R 533, 
In ‘1797, which was against the deJehdaiiN, ao proprietors of the Salisbury 
stage-coach, for iiegligeiiee in the driving of their (‘oaeh, in conscquenco of 
;Rfhieh it was ovei'set and the plaintiff injured. ^ This action was tried before 
Eyre, C., J. It was contended by tbc counsel for the plaintiff, that eoach- 
ownem were liable in all cum's, except where the injury happens from the act 
of God or of the king's enemies; but the learned Judge held that cases of loss 
of gootls by carriers wei'e toUdly unlike the ease before him. In those cases, 
the parties are ]iroteeted by eUbtom; but ns against carrrers of persons, the 
notion stands alone on the ’ground of iiegligeiico. 

“ITiOMiext case was that of Israel r. Clark, 4 Ksp. R. 259, in 1808, where 
the plaintiff sought to reeo\er daniagc\s for an injury nri.iing from the over- 
turning of ^0 defendant’s coach, in consei(ucuco of the axle-tree having * 
broken ; and one count allcgbd the injury to have arisen from tlio overloading * 
of the epaeh. was contended that if the owners carried more passengers 
than they 'were allowed by act of Parliament, that should be deemed such an • 
overloading. To this Lo^ Eilonborough,* who tried the cause, assented, aiuf 
*if they carried more than the statute allowed, they were liable to its 
penalties ;*but thcjr niiglTt not be entitled to carry so many; it depended on 
' the strength of the* carriage. Tliey were bound by law to provide saffictat 
oaniages for the safe conveyance of the public who had occasion to travel by 
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the work is not road^worthy* and a danufge thereby occurs to 
any passenger. lb this respect, there docs not seem to be 


them. At all events, be vrouUl expect a clear lancl-wortbinesH in the carriage 
itself to be established.' This is one of the cases upon which the present 
plaintiiT specially relies. It was a niti pnuh ease, and it does not appear upon 
which count the Jury found their \enlict. Hut tlie point ppndii\g in tht[ 
present ease was neither discusstMl nor Marled, namely, whether the wccident 
arose from the ncgllgCMKX* of the owner in not providin<r a coach of siifllcient 
btrength, or from p secret defect not disi*overablc M\m\ the most earoful 

* exHmin«ii(ion. No opinion was e\pn**>sc‘d whetlier the action rusts u|K>n neg« 
ligi*n«‘e or upon an implied warrant}.* Hut it w a** stated that thu defendanls 
were bound b} law to ]))o\ide siiffuient caniages for thc^j^ssage, add, At 
all u\cnts. that thete slmtild Ik.* a clear laiid-woithiness in the can lagc itself. 

**The general |H)Mtioii is not deiiiiMl with legaid to the duty of an oiliior to 
provide hate caiiiagcx. The diit\, houe\cr, dtu^s not in itself import a war- 
ranty. The Judge hiiiisclt in.i} ha\e used htroiipT expressions, in the ieruiSi 
Mand-woithimss in the carriage,* than he inti mlcd h} the tlioiight of MUiwortl^ 
ines^s in a ship, and tin* dgty ot i»hi[Mmiierh in that n«*peet. If tho Kuhject liad 
been discusbed, and (he disiini tions now presented had been raised, and then 
die opinion had followed, as expiossed in the n*poit, it woultl be entitled to 
muth more eoiiM(h‘r.uioii than the mere btrength of the words now impart 
to it. 

‘•The next ease was that of Christie v. tlrigg*', 2 Campb. *80, in 1800. 
Theiv the* axle-tree of (he coach snapped asunder at a plaee where there was 
a slight d<*s<’cnt from tho kennel cTOssing the ru,ul,and the plaintiff was thrown 
frbiu ihe top of the loaeh. Sir James Man^fielil, in iiisti acting the Jury, said: 

* As tlu! driver had been cleared of negligeiK e, the rpiestiuii for the Jury WAS 

* as to the sutlieieiiey of the eo«\c‘h. the axle-tiee was sound, as far as human 

eye could discovei^ the defendant was not Jiable. Theie was a difference 
between a contract to c.irry goods and a contract to cArr} pasbcugcrs. For the • 
goods the carrier was aiibwerablc at all c^ciitH, but be did not warrant the 
safety of the pasbcngenx His undertaking as to them, went no further than 
this, that, as far as human earc ami forcsigtit could go, bo. would provide for 
dieir safe con\e}ance. Therefore, if the breaking down of tho coach was 
purely acdhlental, the plaintiff bad no remedy for die misfortune, he had 
encountered. *, * 

* ** The case of Bremncr t. Williams, 1 Car. & P. 414, in 1824, is relied on by 
the plaintiff ' There, Best, C. J., said he considered that ‘ evciy coach pro- 

, prietor. warrants to the public that bis Magc-coach is^ual iff the journey it 
nndertakes, and that it is his duty to examine it previous to thecommencement 
of every journey.* And so, in Croffs r. Waterhouse, 8 Bing. 321, in 1825, 
Best, C. J., said : ^'The coachman must have competent skill, and use that skill 
with diligence; he must bo well acquainted with. the road he undertakes to 
'drive ; he must be providetl with steady horses, a coach and harness of snlll* 
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any difieroncc between the case of a* coach which is nob road* 
worthy, and of a ship which is not seaworthy, as to the implied 
obligations of the gwiier.^ 


ciont Dtrcngtb, and propt'rly made ; and also with lights by night If there be 
the lca6t failure in any one of these things the duty of the coach proprietors 
IS not fulfilled, and they are answerable for any injury or damage that happens.’ 
But .though this language is strong, and would apps-irently import a warrant)', 
fOn the parteof the stage proprietor, as to the siiflieicncy of his coach, yet, 
Park, J., ill the same ea<>e said, * a carrier of passoiigers is only liable for negli- 
gence.* This shows that the Court dul not mean* to lay down the law, that a 
stage ijropru t(i. is in foi't a warrantor of the siitrieiency of his roach and its 
equipments, biit'tlint he is bound to the utmost diligence and care in mak- 
ing suitable piwision for thosi' whom ho carries ; and we think such a con- 
struction is warranted by the language of the same learned Judge (Host), in 
the case of Harris r. Costar, I (\*ir. ik P. in 1X2.>, where the averment in 
|1ie declaration was, that the defendant undertook to carry the plaintiff safrly. 
The Judge held that it did not mean that the coach proprietor undertook to 
convey safely absolutely, but that it was to be construed like all other instru- 
ments, takinjj the urholc together, and meant that die defendants were to use 
due rare. * 

** But the case mainly tilled tii>on by iho plaintiff is that of Sharp r. (irey, 
9 Bing. 4 A 7, where the a\lo-tree of a coach was* broken and (lie ])laintiff in- 
jured. There the akIc was an iron bar inclosed in a frame of wood of four 
pieties, sceurcil by clamps of iirhi. The eaieh was examined, and no defect 
. was obvious to th«\ sight. But after the aeeident, a defect was found in a por- 
tion of the inm bar, which could not be discovered without taking off the wood- 
work ; and it was proved that it was not mual to examintf the iron under the. 
wood work, as it wouhl rather tend to inseenrity thair safety. It does not ap- 
pear by the statement, that the defect could not have been seen, on taking off 
the wood work i but it wouhl rather seem that it might have been discovered* 
However that may be, the langiiage'ofdifferent Judges in giving their opinions, 
is relied upon' os maintaining the doi'tnnes contended for by the plaintiff. Gaa* 
elce, J.» held that * the burden lay on the defendant to show there bad been noT 
defect in the constriietioii of the coach** Bosanipiet. tf., said, * the C|iief Justice ’ 
(who.tricil the case) *4ieM that the defendant was bound to provide .e safe 
vehicle, and the accident happened from a defect in the axle-tree. If so, whqn 
«tho coach started, it was not road- worthy, and the defendant is liable for the 
consequence, upon the. same principle as a sbi|H>wncr who fhmishes a vessel 

' Sharp I*., Grey, 9 Bing. R 457. See also, Dm. Lib. 19, tit. 9, ].'19,{1; 

« Pothier, Pend* Lih. 19, tit. 2, n. 63. See Christie r. Grig^ 2 Camp. R 80; 
Camden and Amboy Railroad, Ac. Ca r. Burke, Wend. R. 611, 627 f Hol- 
lister Oi Kowlon, 19 Wend. R 234 ; Cole r. Goodwin, 19 Wend. R 251* 
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$ 593. In the next pinee, they are bohnd to pro^e care* 
fttl drivem, of reasonable skill and good habits, for the jour* 

: — ^ = ^ r-^. 

which it not senwortht.’ And Aldcrson, J., said he was of the sane opiiiiOD, 
and that ^ coach proprietor iti liable for all (IcfcctH in hi» veliiclci which can bo 
seen at the time of construction, as well an for such as may exist afterwards, 
and be tliseoTored on Invcstijration. The injurydn the prctieiU rase appeals 
to have been pccaHioiied by an original defect or coir«Lruction ; and if tho do«* 
fendant was no^ re^potiMble, a oo<igh proprietor might %uy ill-constriictcd or 
unsafe Achieles, and his pasHoiigers be without renfedt.' 

“ This case goes far fo the plaiiitiir in the doctrine contcndeil for by 

his coiinbc), as it would seem to place the ease upon the ground that the eoach 
proprietor mubt, at all esents, proMcle a coach ab^liitely ntul at all times suffi- 
cient tor tho journe} , and that he a warhtiiinr to the passemger to provide 
smliacoach. Ilut s\e iii()ine to iKdiese the learned Judges gave too much 
weight to the eonipiirisoii of Bo^.llu|tloiy J , luimely, that a coach must bo road- 
worthy on the satne piiiuiple that u ship must be seaworthy. IVo think tlie 
compuribon is not coi root,* and that the analog} tipplies only where goods are* 
carried, and not whcie^pa^'sengers gre trans|Miru*d. And no c^asc* has been cited, 
where a passenger ha.s sued a sln[>-o\\iicr tor au injury ari*»iiig to him personally 
in not coiidiuting him in a s(*ai\oitliy Miip. li iiinri* was inliMiiled by the 
learned Court, than that a coach piopiictoi is bound tt» usi* the gn*atcht care abd ' 
diligent e in pnn iding buitablo ami Hiflicieiit eoaelies, and keeping them in a 
safe and ^^uiuble coinlitloii for iim*, we^ cannot agree with them in opinion. *To 
give their language the iiieauing contciidcfl for in the argument of the caso at 
bar Is, in fact, to plaeo t oaeh proprietors in the sauu* prc^eamcMit VUh common 
carriers,, and to make tliem responsible, in all ctVents, for the safb conductor 
passengers so far as the vehicle is concerned. But tj^at the caso of Sharp v. 
Grey, is Kusecptiblc o(JlHMi]g placed on the ground nliith wo think tcnablo, 
namely, that iieglibciico and not warranty lies ht the foundation of actions of 
this description, may be inferred from tliq language of Mr^ Justice Park, who; 
in giving his opinion, says, * This was cutirely a f|uestion of fact. It is clear 
that there was a defect in the axle-tree ; and it was for tho Jury to .say whether 
(he accident was oceasioued by what,.in law, is called negligence in the de% 
fendant, or not.* And Tindal, C. J., who tried the clause before the Juiy, left it 
tor them to consider whether there had Been that sigilancc which waa required 
by the defendant's engagement to carry the plaintiff safely ; thus apfSarently 
putting the case on the ground of negligence and not of warranty. See-also^ 
^retherton v. Wood, 3 Brofl. & Bing. •'>4, and 6 Moore, 141 ; Ansell v. .Watrn^ 
house, 6 M. & S. 383, and 2 Glut. IL 1. ' * ^ ^ 

llie same question has arisen* in this country, and the decisions exhibit a 
uniformity of opinion that coan*h proprietors are not liable as commoii earrieri, 
but are made responsible by reason of negligence. In the case ^ Gioideii ft 
Amboy. Railroad Co. p. Burke, IS Wend. 620, the Court say that the pnoprici* 
iort of pnblle conveyances are liable at all events for Ibe baggage of pamsttgers; 
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ni^’, an4 to employ* hon^B which am steady, and not Ticiods, 
or likely to endqjpget’ the safety of the paiUenger.* Ld the 

•^ 7 ” : 

but as to injuries to tlicir penonsi they are only liable for the want of such 
oare and diligence as is charactcrNtic of cautious per&ons. Anti in considering 
the subject again in the case of llollistef v. Nowlen, 19 Wend. 280, they say, 
that * stag(H!oach propriotols, and other carriers by land and water, jneur a 
'Nery different TC8po|^ibility in relation to the passenger and j^is baggage. For 
an injury to tlie pa&ngcr, they are answerable only where there has been a 
want of proper earc, diligence, or skill ; but in relation to baggage, they are 
rogarclod as tiMiin^iN, and must an^uer for any loss not oecabtoned by inevitable 
accident or the p'^blie enemies ' 

** In a^ease lifhadi otnurred in respect to the transportation of slaves (Boyce 
0* Anderson, 2 IVt. CMiief Sustiee Marshall, in giving the opinion’ of the 
Court, says: *Tlio law applirable to common carriers, U one' of gicat rigor. 
Though to the e\tent to which it has bc%n rariied; and in cases to which it has 
been applied, wo admit its ne(‘csstty and ]>oUey, we do not think it ought to be 
carried further, or applied to ntw We think it has not been applied to 

living men, irnd that it ought not to be applied to them.' So in the cas^ of 
Stokes i>. Saltonstall, 1JI I'et. IHt, the question arose and Vas thoroughly 
diseusHcd; and the Mine oj/mioiiH aye maintained as in the cabes nbo>e cited 
from Wendell. And the vhole siibjwt is examined by Judge Stor}, in his 
Treatise on Bailinentb, 592 >G00, with (liit usual learning, and his result is 
the same. 

“If there is a diserepane} between the Knulidi authorities which have been 
cited, we think the ofanioiis expressed by Chief Justice PI\rc and Chief Justice 
Mansfield an* most consonant with bound nnisoii, applicable to a branch of 
the law comparatively and, though given at /ii'si /ir/U), are fully .sul^xyncd 
by the discussions which the same snbjeet has undergone in the courts of dbr 
own country. We have said,' ns being most lonsonant with sound reason, or 
good common Mmse, as applied to so practical a subject; beeaubC, if such a 
warranty were iiiipobcd by fono ot law upon the.iiioprietors of coaches and 
other vehicles for the cQuvc}aiue of passengers, the} would in fact become the 
‘ warrantors of the work of ethers, over vthoni they have no actual control, and 
— from the number of artisans cnip!ove<l in the con^truetion of the materials 
of a B|ng1o coach — whom they eoufd not follow. Unless, therefore, by the 

^ Walaad r. Elkins, 1 Stark. R. 272; Christie v. Griggs, 2 Camp. R. 79; 
Harris r. Costar, 1 Carr. 8c Payne, R. 6.^G ; r. Waterhouse, 8 Bing. R. 
881 ; Stokes c. Saltonstall, 13 Peters, R. 181 ; Hall e. Connecticut R. Steam- 
bofit Co. 18 Conne(*t. R. 319; Faribh r. Reigic, U Gratt. R. 708; Stockton v. 
Frey, 4 Gill, R. 406 ; Derwort r. Loomer, 21 Conn. R. 246 ; Caldwell v. Ma»> 
phy, 1 Buer (N. Y.}, R. 883; Fairchild v. California Stage Co^ 13 Calif. R. 
908. 
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, pithy language of an eminent Judge, it may be said, that **the 
coachman roust have competent skill ;’'‘li»<^a8t be well bo>' 
quainted Avith the road he undertakeWy drive ; he must be' 
provided with steq^y horses, a conek nna haniess of sufficient 
Strength ami properly made, and also with lights by night. If 


applioiftoii of f Miuitar rule, o\cry vrorknian shall hr Im>IiI as tbo 'warrantor, in 
all inputs, of the streii^tli, ^uili<'ionc> • <intl Adaptation ofliis own iiianiiriHuroa 
to tlid ustKi desi;;ntMl — whit li, in a coniiniinity liko ourt, < oiiUl nol ho )>racti- 
call> ciirunTrl • 4ho i|r«iiiant} would rcall) on llit« ponons jumliaKing tho 
arti< le for iiso, and not upon tlio* iiiakoiN. 

**irit hhuuld 1)0 hciid t\at tho siiiio nh^Tiatioiis iiii^ht \^Ocnpp1ifHl to *«litp- 
owners tho an*«wor iiii^lit bo i'lkoii, that tho) hixt* 0(‘\or boon hold ua tho 
warrantor^ of tho h.i/ot} ol tho pa^M n^rcia whf>iit Ux \ (m>ii\o^\oi 1 ; and n* to tlio 
tran*«portatioii ot piods, omiiois ol ;!«Mutal •^hip^ hi\o always boon hold aa 
ootiinioii (arrion-, for tho suno riM*>oii> tliat <‘nti)oih on land arc bound for tho 
safe doli\ory of inliiiMod to thoni lint as it lospoc tM tho hoa^worthincis 

of a ship), tho ticJimoal rules ot law rctpodiii*; it ha\o.booii no io|)<vitcdly 
Gxaminod, and tho (aoN upon whnh tho) tost ho olton in\oMi;ia(ot], that the 
questions which ariso aio lUoso of faot and not of law , nitd in a \Ast proiHirtioii 
of instaiKOs dopond upon ihoslcj^ioo of dih^otuo and laio uhioh aro Uhod lit 
the prosorkatioii of and practhalU tosolvo thoiiisolvos into fpiostioiii 

of no<;1i«;oiu o , so that tho ovils aro m*i} iow that niisc from th^ maintviianco 
of tho doitiino that a«hhip must bo Mcaworthy lit order to bo the subject of 
insurant o. ^ 

“The ro,sult to which wo haio arriiod, from tho ovnminatioii of the ease 
befoni us, h this. Thai oarpoi*b of pass<;)i<iois for hiie aro hound to iiso the 
utmost care and dili||[^noc in tho pioviding of salt*, sutnoieiit, onti suitable 
coaches, liarnesM**^ horbos, and ooaobiuon, in tmlcr to prevent those injnrios 
which human care and foiosight can guard against; and that if an*a(*oideiit 
happens from a dofoot in the coat h, which might ha\o bi*cii diseovorod and 
remedied upon the most caioful and thoiough ovaiiiination of tho (oach, soeh 
accident must be ascribed to iiogligcnce, lor whic b tho owner is liable in case ' 
of injury to a passenger, happening by reason of Kiieh accident. On the other 
hand, where the aocident ariH's from a hidden and internal dc%tf which a 
careibl and thorough examination would not disriooo, and which could *not bo 
guarded against by the exerciMs of a sound judgment and the most Tigilaat 
oversight, then the proprietor is not liable f()r the injury, but the misfbrttiiie 
must bo home by the wulTon'r. as one of that edass of injuries tor which the 
law caii aflTord no redress in the form of a pc< miiary reiorainmNC. And we are 
of opinion that the instruction^, whn h*the defendant** counsel reqimstod mlghi 
be given to the Jury in the pre^nt case, were correct in fioint of law, aitd that 
the learned *Judge erred in extending the liability of tlie defendants ftntlier 
tiian was proposed in the instructions requested."] 
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b the least failare in any of those things, the duty .of 
coach proprietors is not fulfilled, and they are responsible 
rte any injury or aafpage that happens.” ’ 

§ fiiU. In the next place, they are boun^ not to overload 
^the coach either with passengers or with luggagp ; and they 
are to take care that the wei^t is suitably adjusted so that 
the coach is not .top-hravy and made liable to overset.^ {And 
a custom and usage of so overloading their cpaches* with 
‘ freight, luggage, or passengers, is no excuse for the act.®] 

§ fids, In th^ next |>lac(^ they arc bound to receive and to 
take care of the usual luggage or baggage,^ whicli it is cus- 


* Por Host, C. J., iii'Ci-oft* I*. Wnti*rhou«i», 3 Ping. 11. 321 ; 1 Bell, Comm. p. 
462, 3th ; Fuller r. Talbot, 23 111. K. 357. 

■ Long r. Ilorne, I Carr. & Payne, 11. 612; Israel r. Clark, 4 Esp. 25D; 
Aston V. Ilenveii, 2 K*ip. II .>33 ; Ileanl i*. Mountain, 5 Petorsd. Abr. CnrrierSf 
p. 51; 1 Bell, Comm. p. 462, .'ith edit; Farisli r. Ueiglc, 11 Gratt. H. 798. 

• * Derwort r. Loonier, 21 Conn. II 246. 

* [By a railway act it was enacti'd, “ That, without c-xlta ehar^Je, it should 
bo lawful for any pn.ssenger travelling upon or along the said railway to take 
with hail his artudes of elothing not exceeding forty pound.'* in wciglit, and four 
cubic feet ill l!linien.Hoii8 ; and that the slid company should in no co.se be in 
any way liable or rcspoiiMble lor the safe carriage or custotly of, or for any loss 
of or injury Ifti any articles, inatter.s or things whatsoever, carried upon or along 
the said railway with or m*coiiipan}ing the person of or belonging to any pas- 
senger, or delivered for (lie purpo.se of being carried, other than and icxcept 
such pnssengcFs articles of clothing not exceeding th^' weight and dimensions 
aforesaid.” 

Pursuant to the |)awers cohferred upon them by the act, the company made 
certain rules ami regulations as to panseiigers' luggage ; amongst others, one 
requiring it to be labelled, and deefaring that they would not bo resjionsible for 
the loss or detention of arrich»s not labclleil and pro|R*rly addressed, — and 
’ another dcelaring, that all unclaimed pru]H»rty found on their premises or in 
their casriigcs, 'should bo deposited in a place called the lost property office, 
and restore to the owner on payment, of a fee of 6(/. for each article. In 
addition to these regulations, the company gave private instructbns to their ser- 
vants, to the etfeet that ** no small articles, such as rugs, coats, umbrellas, sticks, 
caps, or small |)apor parcels, nor bundles of rugs, coats and wrappers straiqied 
toi^^Uicr, are to be lalicUed or jdaceil in the luggage-van ; the passengers must 
take charge of such articles themselves, *or scud them as booked parcels.” 

The paiiitiff, a passenger upon the railway, rtH|aired one of the company's 
porters to label and place in. the luggage-van, a package <within the stipulated 
weight and tlimensions) consisting of articles of wearing apparel, and wrajqied 
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tomary to aHow every -poaseiiger to carry for the journey^'* 
The iuggage or baggage is (as we have '|,een) at the risk of 
the proprietors of the coach, or 6 t(*airibi|pt, or faihear, during 
the transportation, with the same exceptions only of losses by 
inevitable accident and by thf public enemies, which apply to 
common carriers of goods on lund.^ At flie eiiil of the journey, 
they are bound to makt' a right and true delivery Of the )i\g« 
gage or baggage of the psiHseiigi^A find, indeed, tliis is a vAry 
easy duly, by the exen-ise of onliiiary cun* in iinirkriig llie fug- 
gage or baggage, enticing i< .011 Un‘ way-bill, ^iid ck'livering a 
ohiHltied tieket to the owner.^ [And if a railway eoinpany eiu- 
ploy'porterN at the eii<l of line to I'iUT) passeyger's luggage 
Yroiu the Matioii to tin* <‘oac‘lM*^ or otlier \ehieles, whieh earry 
away tin* pasM*n&rer, the liability of tin* f‘on)pany eontiiines 
tiiitil the luggage is (h'po^ted in Midi (*oaeh.‘J 'riie mere fact, 


in <i diii^l fastiMUMl with <i Mi.ij), and )»i<i)H*rly a<1ihv«-MMl. The portor rofiiiocl 
to la>H>l tho pai «iii<l ii|Km jilai in;; it 111 tin* 4‘arHa;;i* with the 

jilaiiililV 'rin* phiintiir (hv Imcd tf) allow thiv, iiiih*>*s it was at (ht* company's 
ri'«k. The pat k.i;;!* was hdl'fiehiiith and was ufn i^ards tiik<‘ii to tin lo<^l prop- 
erly oflice, when* it wan dctaiiuMl, and W. diMiianihMl lor itn rcHtoratioii : — Held, 
that the «'omptin\ lAre not jii^tithid in lefiiHu;; to I'arry the packap[n nt their 
own n«>k and ^\ere ri>|K)nNihlr tor its detenthm. It M’cnis that, if tlie'irsii|^ny 
had Iweii jiHtifu d in reiusin;; to f^rr\ the* purivl, the} iiii;;ht have been jimti- 
fied ill taking it to the lost pn»p(Tty olliee. Munster r. >Suiith-(*afttcrn Kail way 
Ca 4 J. Seott (\. ^.)tfi70 ] 

' Uohinson r. f^iiiunoiv, 2 llos. PiiU. Ji. fl!t; Ante, § 4St9., 

• Ante, $ 1!»M, 199. 

• Cole r. (Goodwill, 10 Weml. K. 2.'»1^ 2.>l, 255, 25f». 

^ [Sec Kiehards r. London, Hri;;litori, Ae. Kaila^ Co. 7 Man., («r. Sc Scott, 
B. 8.19 ; Butcher e. The Loudon and Sraitli-Hcsterri Railway Co. 29 Bti;;. Law 
& Eq. IL 847, IG C. It. 1.1. In tin* latter cams the piaititiflT was a pasM*hjtpr by 
railway from F. to W. hnii;;tiij; witli4iim ai* lu;!;!a;;e a small c*arpet hajs, whtph 
was placed in. the carriage he ro<le in. (In the arrival of the train at W. sta- 
tion, the plaintiff ;;ot out upon the platfuriii. with the Ija;; in liis hand, and it 
was taken frpm him by a railway porter to be placed in one of the cabs whicli 
were standing in the station. In an action against the railway coniftany forlhe. 
loss dir* the bag, it was proved that the plaintiff never saw the bag again after 
the porter had so taken it from him, and that the porter was unable to find it 
It wsts also proved to be the praetice of Uic railway company, for their porten 
to assist in carrying the passengerh' luggage, on .the* arrival of a train, to the 
eabs in the station. It was held, that ^bere was evidence of the railway com- 
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that the coach or carrier steamboat has arrived at its proper 
place of cleKtinati^, or the end of the journey, with the* bag- 
gage in safet;^, will tjot discharge the carriers until it is deliv- 
ered to the owner, even if he be not then ready or present to 
rec€»ive it ; for the carriers a& Ijioiind to keep for a reasonable 
time, and until cnllecf for, although if not called for in a reason- 
al>lb time,* their liability as corninon carrier^ will cease, and that 
of onlinary bailees may oiiW arisc.b 

595a. In the next place, rarlwny carriers are generally 
bound to Viiii trains according th their advertised time tables, 
as was adjiidgci! in a recent case in the ^iueeirs Bench. WThe 
facts were, 1l]a^ the plaintitr being in London in March, if^55, 
and having bu'^iness at JVterhorongh on Ihe 35th of Mnrch| 
]85o, and at ITiillon the :26th, consulted the ])rinted time tables 
issued in the usual way bj the defendants for that month. lu 
tjiese time tables a train xvas advertised to h*ave London at»6, 
1\ M., and reach Peterborough about 7. i*. m., ami thence to pro- 
ceed, amongst other town*', to Hull, to arrive there about mid- 
night. At the bottohi of the time tables was the follow’ing 
notice: ‘‘'Uhe companies make eserv ^'xertion that Ihe trains 
shall be punctuill, but tluur arrival or di^jiartiire at the times 
stated will not be guarantied, nor »w ill thegi*ompanic'^ hold 
thPiuselvf's respoiisilile for di*la\ or an\ conse«|uences aris- 
ing therefrom.” The* tinie tables adv'eitising this train w'ere, 
till after the 2(ith of March, exhibited by the defendants at 
their .stations, w*here the plaintitr had &eeii tinun, and w*ero 
printed and*circulati*d ; and on the 2otli of March the pi.tiiitiif 
had one in hib pobses*.ioii.' Tlie plaintitr, having made his 
arran^eiiieiitb on the^ faith of these time tables, w^iit dowm to 
Peterborough by an early train of the defeiidantb, transacted 
his biisinobs at Peterborough, and went to the defcndaiitfe’ 


^pany liaving OQiitractcd to deliver the plaintitTs bag to a cab in the station, and 
of ‘thoir not having performetl suoh contract. And in the same case it vras 
*also adjudged, that vihether the plaintilT had accepted a delivery of the llag on 
tho platform, or blaelvhcrc, iu lieu of such deliverv to a cab, was a question of 
fiiet tbr a Jury to determine. 6eo Midland Railway Co. r. Bromley, 17*C, B. 
372.] 

^ Powala «. Myers, 26 Wend. R. 591. 
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station at Peterborough iii due time^toldke a ticket to HuD by 
the evening train so advertised ; but there was no such train to 
Hull, nor had there .been one during any j;)m of the month of . 
March* The explanation of this was, that the whole line of 
railway .from Peterborough to itiill was not the property of the 
defendants, their line ending at Askerne on tlib route from 
Peterborough to Hull. They had ruiining'powers over the line 
of The lianeashm^ and Yorkshire Railway Company from 
Askerne to Milford JnnHioii, where the lino of The North- 
eastern Railway Company joins tJiat of The Laneashire and 
Yorkshire. Railway company. There had belRi, in Pebniary, 
an arrangement b€*tween the three companies* by vl'hich pas- 
sengers booked at the stations on the liin* of the Creat North- 
ern Railway (’oiiipafty were Carried in tli^e carriage's of that 
company to Milforik «lniictioi], and them#; were conveyed by 
the Noiilw'astcrii Railway (^mipany WD Hull by a train depart- 
ing, a few minulea after Uie arrival of tin* train leaving Peter- 
borough about 7, r. M. Towani Uie end of hVbruar^ prior to 
the jniblieatioii i)y tin? deh'udaiits of tlieij time tables, but after 
they had been preparc'd an<i printed, Tin*. North-«afstern Rail- 
way t.'omjiaiiy gave notice to llic? fh*f(*ndaiits that aften' the first 
day of March, the train iVoiii Milford .lunetioii to Hull would 
be diseoiif jmu‘d. The defendants m.*vertheless made no after* 
atioii ill their tiim^ tables, whhdi were pubJislied and issued for 
•Marrh. The plaiiUiiV eonsulted tftni >and was misled as 
abbv(*-stated. ^ ln.eoiise<pieiM!e of the absence of this Imin, the 
plaintiir could not get. to Ilull^in time for uu appmntmen^ 
whicif ho had made for the inoriiiiig of the 2()th of March, and: 
sustained damage to the anionnt of 0/, t0.s. It. did not appear 
\)y the time tables whether the train from Piiterborougli to Huli^ 
ws or was not (.entirely under the eoiitrol of the defendants* 
It Was held that th«i plain till' was entitled to recover.*] * , \ * 


* [Denton r. Great Norlhern Railway Co. 34 Eng. Law & Kq. IH and:5 « 
£i. & Bl. S60. Lord Campbi'H, C. J., ihcn: .«Hid:. ;*Thb is a case of toaoie^ 
impoitaiiqe, both as regards tlic public and tho railway companion. It sNuniit; 
to mo that the representations made by railway companies in their Ume Otblcf 
cannot be treated as mere waste paper, and in .the present .case 1 tUnktho 
plaintiff is entitled to recover, on the ground that there was a oonlrMt witk 
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§ 596. And in all {liese cases they .are not only pmonally 
bound for their own acts, but for the acts of their servants and 


bim, 1^(1 also on thif ground that tliero was a false representation by the 
company. • 

wems.totnq that, if the company promised to give tickets for a train, 
running at a particular hour to a particular place, to any one who would come 
to the station and tendpr the price of the ticket, it is 'a good contract with any 
one VrHo so comes. I take it to Ijo clear that the issuing of the time tables in 
this way amounts, in fact, to such a promise ; any one who read them would so 
understand them. Then, is it a good contract in law ? The consideration is 
one which is a prejudice to the iiersou who makes his arrangements with a 
view to (ho fuUiknoiit ot the contract, and comes to the station on the faith of 
it Is it not, then, witipii the principle of those cases in which it has been 
held that an action lies on a conira<‘t (o ]Kty a rcwatil ? There the promise is 
to the public at large, exaitly as it is here ; it i^, in t^ect, the same as if made 
to each individual conditioualb' ; nnd, on an individual fulfilling the condition, 
it is an absolute contract with him, and he may sue. It is immaterial that the 
defcndants#ro not owners of the line the whole, way to Hull. It is admitted 
to have been otYen rightly held, that, whore there is a tiekq| taken out to go to 
a station, the contract bin^ the eom])any is^uiing the ticket, though it is not 
spccided how*inueh of the line over which die journey K to be, belongs (o that 
company. Then reliance is placed on that class ca^cs which decitle that an 
almolute contract must lie fulfilled, whatever hapjiens, which, it is said, shows 
that^hore cannot he a contract h«*re. Hut, from the nature of the contract, I 
think there might be implied exceptions.* A carrier by sea excepts the (lorils 
of the sea. It may be, from the nature of this contract, that the perils of the 
railroad are excepted. l*scc uo mconveniencc likely to arise fniin bidding' 
this a contraet. It is put, as an example of incon%eniepce, that a ship-owner, 
who has (hlvcrtised that his ship is bound for Calcutta, as a' general ship, and « 
that ho will take on boaril goisls brought to her, would be liable to a|^ action 
if, when gooils were brought on the faith of the advertisement, he said he had 
|got a better freight and was now bound for Jamaica ; but I see no reason why^ 
he should not bo liable. It seems to me, therelbre, that this is a contract, and 
that the pliuntiff, who has acted on it, has his remedy on that ground. But qp 
the other ground there is no doubt. The stah^ment in the time tables was 
untrue, and was made so as to be what the law ealls a fraudulent representa- 
tion. It was not the original printing that was blamable ; but, after notiog that 
uie train was withdrawn, the defendants continue, down to the 25th of March, 
to issue thc.MC tablesi Was not that a representation that there was such a 
train ? And, as they knew it had been discontinued for some time, was it not 
a fidse representation ? It is all oife as if a person, duly authorised by the 
company, bad, knowing it was not true, said to*the plaindlT r * There is a tiaia 
fiom Milford Junction to Hull at that hour.* The plaintiff believes this, actn 
upon it, and sustains loss. It is well established law, that, where a paaon 
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igente in their employi and also^ in cases of partmershipi for the 
acts of their partners.^ * 

§ 597. (2) Their duties on the progrc^ss of the journey. 
Passenger-carriers* are bound to stop at the usual places^ and 
to allow the* usual interval for refre*<hiueiit of the passougersj 
and they cannot at their mere caprice vary or annul these ao* 
comniodatiops ; for every passengt^r is unilerHtood .to eontniot 
for the usual rcasdiia!>le aceoininodations > [They are bound 
to stop at all way-stations bufficient tiiiH* for ail pasbongerH to 
alight to whom they ha\c <«olcl tickets for that station, and they 
are liable if a passcMigcr is injured in roiisoiiuence of tlic start- 
ing of the. train preiiiaiurely.® If they expressly* eontrapt to 
laud a passenger at a partietilar point, tin* danger of doing so 
will not cxeu'^e them from perforiiiuiiee.*J 

§ 59H. They an* bontul h) m.ike use of all the ordinipry 
pre(*autioiis for the safely of pu'^sengers on tlie road.® This 
jiiNolves a <H)iisider.itiou of the duties of the Voaehinuii in 
driving on the road. Jf he is guilty of any rashness, tiegli* 
genee, or miscondiKt, or if he is un«>kilful, or deviates from 
the acknowledged eiistom of the road, 1 he * proprietors will bo 
respoii'^ible for any injury resulting from his acts.® Thus, if 
the coaehiiiaii drives with •reins so Ioom* that In* cannot govern 
his Jlior.-'cs, the jiroprictors of the coac*h will he answerable.^ 
Sd^ if there ib danger in any part of the road, or in a particu- 
lar passage, and ho omits to give due warning to the passen- 

: : — 

makes an untrue statement, knowing it to be untrue, to another, wlio it 
induced to act upon it, an action lies. Tlie facts bring (lie present case within* 
that rule.”]* 

^^j^aland v. Elkins, 1 Stark. 11. 272; Wejlantl v, Elkins, (S. C.) Holft H.* 
P.8.227. 

' 6 Fetend. Abr. Camsrf, p. 48,* note. 

® Penn. Kailroad Co v. Kilgore, 32 Penn. St. R. 292. 

® Porter n. Steamboat New England, 17 Mis90. K. 290. 

® 1 Bell, Comm. p. 462, 5th edit 

^ Stokes u. Saltonstall, 13 Peters, R. 181 ; 2 Kent, Comm. Lcet 40, p. 601, 
*602, 4di edit ; llall v. Conn. River Steamboat Co. 13 Connect R. 319 ; Faridh 
e. Bei^ 11 Oratt B. 708. also, Kennard e. Barton, 25 Blaine, B. 39. , 

* ijiton «. fieaven, 2 B. 533 ; Stokes r. Saltonstall, 13 Peteit, B. tSt 
191,192. •- 
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gers.^ So, if lie taH'cs the 'wrong side of the road, and 
accident happens from want of proper room.® So, if by any 
incautioii he comes^ in collision with anojther carriage.® So, if 
any accident happens from^ his racing against other coaches ; 
or from his driving so rapidly over the common road, as 
amounts to rashness, or, d' fortiori^ Yroan his driving immode- 
rately over^ a dark and dangerous road ; or from his taking 
too many passengers for the size and strength of his coach.^ 
In sliort, he must in all cases exercise a sound and reasonable 
discretion in travelling on the road, to avoid dangc*rs and difH- 
culties; and if he; omiis it, his principals art; liable.^ The 
liability of the coutdi jirojirietors will be the. same, although 
the injury to the passenger is caused by his own act, as by 
leaping from the coach, if there is n?al dangcT, and it arises 
from the want of due skill or from the careless conduct of the 
coachman.® And it will not make any diflerenee in the case, 
that, by suclr attempt to escape, the pass(;ng(*r has increased 
the peril, or even occasioned tlic coach to upset, and has thereby 
caused the injury to himself, if the want of proper skill or care 
in the coaelinian has placfcd the passengers in a state of p<;ril, 
and there was reastnV.ible ground for supposing that the coach 
would thiTcliy be upset." 

\ 599, There arc in England threi' customary rules or directions 


Diidloyr. 8iiiith, 1 Camp. K. 1G7; 1 Coimn. p. 4G3, and notes, 5th 
edit.; Laiii^ r. Colder, H Barr (IVnii.), R. 47f>. ' - 

* Wonlsworth r. Willan, 5 Ksp. It. 273; Waland r.^Elkins, 1 Stark. R. 273?. 

* May hew v. Boyce, 1 Stark. R. 423; Dudley i\ Smith, 1 Camp. R. 1G7 ; 
1 Bull, Comm. p. •IG‘2, and note, .Mh edit. 

* 1 Bell, Comm. p. 462, 4G3. and iioten, 5th edit ; Israel r. Clark, 4 £sp. H. 
259; Stokes r. Saltonstall, IS Peters, R. 181. 

* Jackson c. ToUett, 2 Stark. R. 37; Stokes r. Saltonstall, 13 Peters, R. 181, 
193, *193; 2 Kent, Comm. Lcrt 40, p., 601, G02, 4th edit.; 1 Bell, Comm, 
p. 463, and note, 5th edit; Hall r. Conn. Itivcr Steamboat Co. 13 Conn. B. 
319. 

* Jones V. Boyoc, 1 Stark. R. 493 ; Ingalls r. Bills, 9 ^lotc. R. 1 ; Eldridge 
tf. Long Island Railroad Co. 1 Sandf. R. 89 ; Halena, &c. B. B. Ca r. Yarwood, 
1*5 Illinois B. 471; McKinney r. Neil, 1 McLean, B. 540; Crofls r. AVater- 
hbusc, 3 Bing. R. 321 ; Stokes r. Saltonstall, '13 Petem. R. 181, 191. 

* Stokes r. Saltonstall, 13 Peters, B. 181, loi^ 192. And see Caldwell v. 
Marphy, 1 Ducr, B. 233. 
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for driving; first, that, iirmoeting, rac-h party shall boar or koep 
to the loft. The rule in Ainorioa is the reverse, that is to say, 
that ea(?h parly shall ‘bear or k<'i?p to the right.^ Secondly, that 
in passing, the foremost person Jliearing to the left, the- other 
, shall pass on the otf side. Thirdly, that in crossing thc5 eoaeh- 
maii shall bear to the left hand, and pass behind the tdher ear- 
riage.2 But the rule in England is not inllexible, that th(? 
eoaehinaii shall in all eases pass another carriage on the ofl‘ 
side. lie may, if the stre«‘i or road is very broad, g(» on tb(5 
near side.^ So, if tli(‘re is no other earriagi* on the road, whose, 
passage may be iiilerrnpted, the eoaelmian is not bound to keep 
the I(*ft side of the roa*l, according to the rule of^Mie road. Ill 
such eases In* may go nii eitli**r side of the rc»ad, as he pleases.* 
Th.ese rules se<*m (Hiually applicable, to eases of persons on 
horseback, as W('ll as to persons driving carriages.** lIowevtT, 
if the eoaelmian deviates from tin* limits of the road, and there- 
by the eoai li is upset, the proffriHors of tin* coach will not bo 
liable for any dauiagi* ocf'usioiied tlierc*by, if in point of fact 
such deviation from liis proper iliity to kei*p the road was not 
owing to any want of skill, c»r diligi*nee, or care on his part, but 
was imputable to an unavoidable mistaki*, or sudden alteration 
of the guiding objects on the road.‘* Such deviation will indeed 
ordinarily amomit to a presumption of iieglig(*n(‘(* or of a want 
of proper skill or knowledge; but it is a presumption capable, 
of benig repellod by evidence, and tli(*refore proper for the con- 
^sideratioii of a •jury." 

Ill respect to foot-passengers, it seems that they' 
have a right to bross the highway; and therefore persons 
driving (carriages along the sniiie. road are Ixiund to exercise 
all possible diligence to avoid driving against them; and if 


* See Kcnnanl r. Burton, 25 Maine K. 39. 

* Peterscl. Abr. Carrier, p. 55, note*, anti see Wayde r. Carr, 2 Dowl. & 
Ryl. K. 22.>. 

* Peterstl. &e.; Wordsworth r. Willan, 5 Esp. 11. 273. 

* Aston V. Heaven, 2 E«p. R. />33 ; Maybe w Boyce, 1 Stark. R. 4R8. 

* Turley i*. Thomas, 8 Carr. & P. R. 103. 

* CroiVs V. Waterhouse, 3 Bing. R. 321. 

» Ibid. . 
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they do not, and any accident happens to the foot-passenger, 
they will be responsible therefor.* Thus, if a person thus driv- 
ing on the road c^inot *puU up, because diis reins break, that 
will be no suflicient ground of defence for an injury done to a 
foot-passenger; bc'canse he is bound to have proper tackle.^ 
It seems also, that the rule, as to the proper side of the road, 
does not i4>ply in respect to foot-j)asscngers ; but, as to foot- 
passcnigers, carriages may drive on either side of the road in 
order to avoid thein.**^ 

§ 600. (3) 'J'he terniination of the jourin^y. In all casc\s the 
coach proprietors an* bound to carry the passengers to tlie end 
of the j«>urnc.y, and to put Ihcin down at the* usual place of 
stopping; and if that is an inn-yard, it is not sufricient to put 
them down on the outshhi of the gateway of the inn.'* If they 
agree. to take a passenger to a particular place, this aUo becomes 
obligatory on thcni.^ If the ciiMoni of tin* eoatdi is to carry the 
passengers to their own houscs^r lodgings in a particular place, 
that iiuist l)e conrorna*d to*. 

§ (501, N<*xt, as to the liability of passcngcr-carriers. These 
naturally How from their duties. As they are not, like eofti- 
luon earrieYs of goods, in>iin*rs against all ‘injuri(*s, exeept by 
the act i)[ (Sod or by public cii<*iiiics, the iiupiiry is naturally 
presented, what is the nature and extent of their rcspon.Mbility,® 
It is certain, that tln*ir und<*rtaking is not an undertaking abso- 
lutely to convey safely. Hut, although they do not w^arraut 
the safety of the pass<*iigers at all events, yet their undertaking 
and liability go to this extent, tfiat they and their agents pos- 
sess eom|K*tent skill, aiul that they will use all due care and 
diligence in the performance of their duty." But in what 


* Cottorili Wk Starkcv, 8 Carr. & Pavno, R. 6I>1. 

* Iliitl. 

* Ibid. 

* Dudley i*. Smith, 1 Camp. R. 167. 

* Ker r. MoiinUin* t R^^P- R* 

* Stakes r. Saitonstall, IS Petent, R. 181, 191 ; Shatrp r. GroV, 9 Bing. R. 
457. 

* Harris r. Costar, 1 Carr. & P. R. 6S6; Crolls r. Watorhonse«d Bing. R. 
321 ; Stokes r. Saltonstall, lS*lVtere, R. 181, 191 ; Ross v, Hill, 2 klann., G. 
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manner are we to measure this due care'and diligence ? la it 
ordinary care and diligence, which will makc^ them liable only 
for ordinary neglect J Or is it extraordinary care and dili- 
gence, which will render them liable for slight neglect? Aa 
they undertake; for tlie carriage; of human beings, whosd lives, 
and limbs, and he*alth, are of great importance, as wcdl to the 
public as to themselves, the ordinary priiieiple in eriminal cases, 
where persons are made liable; fe»r pe'rrfonal wremgs and injuries 
arising from slight neglect, we)ul(t secern to furnish the'lrne 
analogy and rule?. It has been ae^conlingly held, that pasacni- 
ger-earriers bind thcmse‘lves te) carry safely tjiose; whom the*y 
take? into their ee)aches, as far as hurnairc'are and fe)rcslght will 
go, that is, for the iitme)st cate and ciiligeMiee? of V(‘ry eautieuis 
persons; and of c.e>iirse ihe'y are re*sponsible for any, i*veii the 
slightest negle;ct.* [Anel passengeT-earriers l)y railreiad an? 
bound to the umst exact carej and diligene*e, ne)t only in the* 
management of thcMr trains and ears, but also in the stfiieture 
and e*ure of thedr track, and in all the? subsidiary arrange^mcmis 
ne;ccssary lo the; safely of the passe'iigers.'** And whe‘n car- 
riers undertake to e-onve'y ]ie;rsoiis by the* |ir)werful bnt dange;r- 
ous agency e)f st(?am, public* policy and safe'ly reepure that they 
be held to the greatc»st possible can; and eliligeiice*. I'ho per- 
sonal siU’ety of the passengers should not bc;*h;ft to the sport of 


& Scott, II. 877. Soc palena, &r. K. R. Co. r. Yarwooil, 15 Illinois R. 4^71 ; 
Hall V. Conn. RiveA* Steamboat Co. 13 Conn. R. 313 ; Fuller u. Naugatuck R. 
R. Co. 21 Conn. IC .558. 

‘ Aston 7*. Heaven, 2 Ksp. R.‘533’; Clllbtic v. Griggs, 2 Camp. R. 79 ; White 
V. Boulton, Poako, R. HI ; 1 Bell, Comm. p. 502, .5 th edit; Slokea v. SalUin- 
‘ stall, 13 Peters, R. 181, 191, 192, 193. This whole subject was thoroughly 
examined by the Supreme Court of the United States, in the ease of Stokca 
V. Saltonstall; and the opinion of the Court, delivered by Mr. *Justice Bar- 
bour, will be found to embrace and to exhaust the learning applicable to it 
Sec also, Camden and Amboy, &c. Railroad Co. Burke, 1 3 Wend. R. Cl 1, G27, 
628. Sco Peters v. Rylands, 8 Harris (Penn.), It 502; Farish v. Reigle, 
11 Gratt R. 709. 

* McElroy v. Nashua & Lowcdl Railroad Corporation, 4 (Jush-lt 400; where 
the injury arose from the careless management of a swite;h connecting the de- 
fendants’ road with another road, the switch being provided and managed by 
the other iqpid. 
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chance, or the negligence of careless agents. Any negligence 
in such cases, may well deserve the epithet of gross.” 

§ 601 a. Where any damage or injury happens to the pas- 
sengers by the breaking down or overturning of the coach, or 
by any other accidenit occurring on the road, the presumption 
primd facie is, that it occurred by the negligence of the coach- 
man ; and the oms ptobandi is on the proprietors of the coach, 
to establish* that there has been no hegligcpce whatsoever ; and 
that the damage or injury has been occasioned by inevitable 
casualty, or by some cause which human care and foresight 
could hot prevent.2 For the law will (as wvt have seen), in 
tenderness to human life and human limbs, hold the proprietors 
liable for the* sligjiiesi negligence, and will compel them to 
repel, by satisfactory proofs, t?very imputation thereof.® [But 
perhaps no mon* is meant by the foregoing paragraph than 
that the presumption of a want of jm»per care may arise from 
the circumslaiures aitending iln^ injury ; a prc^sumptloii svdli- 
cieiit to warraiii a jury in iiiiding negligence unless the carrier 
shows that lin^ injury was from no fault of his; for*the mere 
fact that a person w injured while riding in a railroad car, dofs 
not impose upon the company the burden of disproving negli- 
gence.'^ And wherever iiegligenec of the dcfeiident is the gist 
of the plaintitf's aetion, the burden of proving that negligence 
is always on the plaint ifV/'J 

* IMiilnilolpliin & Kcadin^ llallruad- Co. i\ Derby, 14 How. U. S. 11.486; 
rtfatririnud In Stoaniboat New World r. King. 16 I low. C. S. K. 474. 

* Christie r. (Iriggs, 2 Camp. U. 70; Stokes r. Saltonstall, 13 Peters, U. 181, 

192, 193 ; 1 Hell, Cunim. p. 462, 463, %th edit. ; Sliaq) v. Grey, 9 Bing. R. 457 ; 
Wan^ Gay, 11 Pick. K. 106, 112; C'arpue e. London anil Brighton Railway 
(?o. 5 Atlolpli. & Kllis, N. s. R. 747 ; Skinner r. J^ondon, Railway Co. 
2 Eng. Law & Eq. R. 360; s. c. 5 Exeh. R. 7K7 ; Laing r. Colder, 8 Barr. 
(Penti.),’R. 479; Bowen r. New York Central Railroad, 18 N. Y. R. 410; 
Sullivan v, Philadelphia Railroad Co. 6 Casey, 234; Fairchild t\ California 
Stage Co. 1 3 Calif. R. 604. * 

* Ibid.; Ante, § 601 ; Farish t\ Roigle, 11 Gratt. R. 709; Stockton v. Frey, 
4 Gilf, R. 407 ; liegeman r. Western Railroad Co. 16 Barb. R. 353, and 3 Ker- 
nan, 

* Holbrook c. Ino Utica & Sehcnoctadv K. R. Co. 2 Kernan, R. 336. 

\ Tourtcllot V. Rosebrook, 1 1 Mete. R. 460. And see Bird r. Great Northern 
‘Railway, 4 Hurl, k Norm. .842. (.\in. Ed.). The case ‘is not in |j^e Englidi 
edition. 
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§ 602. But passengorTarrier^, not bAng insurers, are not 
responsible for accidents, where all teasoimbie skill and dili- 
gence have been employed. When every filling has bei^n done 
W'hicii human prudence, care, and foresight can suggest, acci- 
dents may hapi>en. Tlit* lights may in a dark niglit be ob- 
scured by fog ; the hors^ may be frighttnnul ; the couchmaii 
may be deceived by the smhleii alteration of olyeets on the 
road; the eoach may be upset aeeicl(*iitally by striking another 
velyele, or by nieetiitg with an iiJicxpi‘cti‘d obstrnetion; or 
from tlie intense sevi‘rhy of the cold, the coaeinnan, allliofigh 
possessed of all proper skill, and taking alljlin^ and reasonable 
care, may at the time b«‘(*oiiie physically incapabh* of managing 
his horsf's, or of otherwise doing his duty;.* in all these, and 
the like cases, if there is no negligeiuM! wliaistM‘vi‘r, tln^ eoach 
pro|)rielors are i‘xo^eraled.‘'* 

§ (iO^l. Next, as to the rights of passenger-earriiTs. As 
they are under an obligation to carry passengers, and cannot 
prop<.»rly refuse tln'in, when lliey hav<» suitable aeeoininodations, 
so, on the. other hand, they are entitled to be si’cnrc i»f their 
reward or eoinpcaisation. 'I'liey have, ihcTefore, a right, to de- 
mand and to receive their fan^ at the tinu^ when the passenger 
engages his seat ; and if he refusi»s to pay it, they may fill up 
the place with other passengers, who an^ ready to make the 
proper deposit.’* * 

§ The passenger-carri<T also has a lien upon the lug- 
gagt? or baggage, i)f the passenger for his fan^ or |)assage- 
riioney; but not a lien on the perstm of llie passenger, i»r the. 
clothes ^le has on.** Their duties as carriers, so far as n^spects 
the baggage of the passengers, do not ternijuate at the moment 
the termination of their jouriK?y, or, in case of steamboats or 
trailvvay-cars, at tlic arrival at the common depot. But" they 
are bound for the safe delivery* of their luggage to tile, pas- 


Stokes V, Sali(ton8tall, 13 Pcfcrs, U. 181, 131, 132, 133. 

• Crofts V. Waterhouse, 3 Diii{r. K. 313, 321 ; Chribtie v. Griggs, 2 Camp. B. 
79 ; Aston r. Heaven, 2 Ksp. K. 333. 

’ Ker V. Mountain, 1 Ssip. 11. 27. 

« AbboA on Shipp.pl 3, ch. 3, § 1 1, dth edit. ; Wolf r. Summen, 2 Camp. B. 
631. * 
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sengcrs.^ . However, *their liability as' cdminoii carriers . will 
deteriTuiie, as to the luggage, if it be not demanded within, a 
reasonable time, and^ become that of mere ordinary bailees for 
hire.* ‘ . 

§ 605. Sceoiidly. The rights, duties, and^pliabilities of Pas- 
sEnger-cakriers pv Water. In thqi preceding remarks,* our 
attention has been prineipaily drawn to the conduct of pas- 
SGjjger-earriers on land. But there are some rules of an 
analogous nature, which have been adopted for the regulation 
aiiA govcrniiient of Passenger and Carrier-vessels in in- 
land navigation, w(‘ll as upon the ocean, which deserve 
hbtice, as tln^ may furnish grounds of responsibility or ex- 
cuses for losses, which hav<? arisen in the course of their 
voyages, from the accidents or collisions or rivalries of naviga- 
tion. 

§ 606. Thus, ill New York, various positive regulations 
have been adoptc'd by the legiEluture in regard to the conduct 
of eunal-boats; and if the master of any boat dt'viales from 
them, and any injury occurs, he and the owikts will not only 
be liable to the statute penalties, but they will also be bound to 
/nnke good all Fosses and injuries sustained thereby.* It seems 
to be a general regulation, that frciglit-lmats shall uflbrd every 
facility to the passage of packet or passenger-boats, as well 
througlethe locks as everywhere else on the canal. Therefore, 
if a paeket-boat arrives at a lock, while a freight-boat is* wait- 
ing for it to be emptii'd, the freight-boat is bound to yield the 
first passage into the lock to the packet-l)oat. And if,^by any 
undue resistance on the part of the freight-boat, an injury 
occurs, it must bo borne by die master and owners of the 
latter.^ 


^ Sco Richards v. Ix^ndon, Brighton, &c. Railway Ca 7 RIaYi.» Gr. & Se. 
R. 8311 ; Butcher v, London k South-western Railway Co. 29 Eng. Law & £q. 
K, 341 ; 16 C. B. 13 ; Midland Railway Co. h Bromley, 17 C. B. 372. 

* Powell i;. Myers, 26 Wend. R. .^9.1 ; Camden and Amboy Railroad and 
Transp. Co. r. Belknap, 2 1 Wend. R. 354. - 

* See Act of New York of 13th of April, 1820, ch; 202, cited in Fhmsworth 
V. Groot, 6 Cowen, R. 699. 

* Farnsworth v. Groot, 6 Cowen, R. 698. . 
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^ 607. The conduct of carrier-vessels on the ocean has in 
several instances come under the examination of judicial tribii* 
irnls ; and a law of Hie sea, as well as a Jaw of the road, has 
been recogniz€»d, as to their rights and duties. The C-onrt^'of 
Adimraity has a f^eiieral jurisdiction in wiiai are technically 
called cases of collision, that is, cases when* damages have been 
occasioned by the running foul or collision of two vc;ssels on the* 
high seas.^ And as tin* I'oiirt of Admiralty is tin* only tribu- 
nal sitting in c^uintries under the jurisprudence of tin* corn- 
hion law, whieh ean ordinarily administer a remedy in rcin^ and 
hold <he ofU'nding ve.'^scl itself liahh* for tin* ))ayment of the 
damages, (piestioiis of this nature have heeii of ppire fre()iieiit 
occurreiiee in that Court than el sew In* n*.*-® 'I'he Jiirisiliction, 
also, is (Mpially applicahh*. in a proccetling in rvm^ whether the 
oU'eiiding vess*cl he a domestict vess«*l or a foreign v<*sscl, or 
whether both In* foreign vessels or hoih he doiin*s1ie vess<*ls.'* 

§ 60S. Aeeordiiig to Lord Stowell, there are four possibil- 
ities, under whieh an :n*eideiit of this sc»rt may oeeur."* In the 
first phie<*, it may ha|)pen without Idame being imputed to 
cither party, as when* the loss is oe(*asioin*d by a storm, or 
by any otln*r irr<*r^istil)le foree, eoiistilutiiig a eas<» of the vis^ 
major. In such a <*ase, the loss imist be horin? by tin* party 
on whom it happens to light; the otInT not being responsible 
to him ill any (k'grc^e.'’ This (as we shall set*)’ was al^o the 


* The Thames, b Itoh. Adiii. R. 318 ; The Ncptinic, 1 Doilsoii, it. 1C7 

The' Woodmp Sims, 2 l)o«l.-'oii, U. S3; Th'* l)iiii<lec, 1 A«lni. 11. 109; 

Gale i*. Laune, 5 Jlarii. & Cress. U. 130 ; The J’lihlie OjMiiifiii, 2 Adin. 

II. 398. 

* Ibid. 

* T|ic Johann Friedrich, 1 W. Uob. Adm. K. 33 ; s. c. 0 Monthly (F^nglish) 
Law Magaainc, part 2il, p. 89. 

* The Woodrop Sims, 2 Dod. K. 8.3, 83. 'Kmcri^ron puts threes cases only; 
(1) where* collision happens by aecidciit or ineviiablc casiialry ; (2) where it 
happens by* the fault of one parly ; (3) where it happens by home fault, but 
b imiKHsible to ascertain which is tlic party to blame. 1 Kuicrig. Assur. ch. 12, 
§14, p. 411. 

* The Woodrop Sims, 2 Dorl. 11. 83. 83 ; Hie Catharine of Dover, 2 Hagg. 
Adm. R. 1^3 ; Stainback r. Rac, 14 How. U. b. R..332 ; l .Bell, Comm. p. 680, 
5th edit ; Abbott on Shipp. l\ 3, ch. 8, § 12, p. 831, 3th edit; 3 Kent, Comm. 
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Roman law.^ But among modern mariiime nations there is a 
great diversity of principle and practice; some of them ad- 
hering to the Romr.n and English doctrine, and otliers appor- 
tioning the loss between the parties. 

§ 608 a. Secondly, a misfortune of this# kind may prise, 
where both parties arc to blame, and where there has been a 
want of due diligence or skill on both sides. In such a case 
the rule of the maritime law is, that the loss must be appor- 
tioned between them, as liaving been oceasionad by the fault of 
bo^^i of thoin.*-* This also seems to be the general rifle adopted 
by modern ujaritiine nations; and it has been inflexibly sup- 
ported by .Iha High Court of Admiralty of England.® Emer- 
igon has laid down the same rule, and has cited authorities 
from ditlerent nations to support it.*^ Tlie modern Code of 
France (following in this respect the interpretation given to 
the Ordkianec of Louis XIV.) has. adopted an cipiitable ap- 
portionment, declaring that the loss shall b(» divided in equal 
portions between the v<*ssels.’* The law of Sifotland has fully 
rceogni/ed the same rule; and it has been directly applied by 
the House of Lords iu a ease brought there by appeal from the 
Courts of HcOtlaiid.'* It has sometimes beeji said, that this is 


Lci't. 47, p. 2,10, 2;U, 4 til edit. ; The Shannon ami The Placidia, Jurist (Kng- 
Itsh), 181.1, p. .180, 381 ; s. c. 1 W. Rob. Adm. R. 4<i3. 

* Post, $ GIO. 

* Post, § GIO, ami note. 

* The Wooilrop Sims, 2 Dod. R. 8.1, .S."); 3 Kent, Comm. Lcct. 47, p. 231, 
4th edit. 

* 1 Kmerigoii, Assur. ch. 12, § 14, p. 417, 418; 2 Valin. Lib. S, tit. 7, art. 11, 
p. 18.1, 

* Coile de Conmioree, art. 407 ; 2 Valin, Com. .1, R. 3, tit. 7, art. 11, p. 183. 

* Lo ^Teve I*. 'Hie Kdinburgh and Lomlon Shipping Company, decided in the 
House of Lords, on the 15t1i of June, 1821. The decree there was, — “ The 
Lords find, that Ixith ships in this case were in fault ; and that the whole dam- 
age sustained by the owners of the ship Wells, and of the cargq which were 
sunk and lost, should bh borne etpially by the parties ; and find, therefore, that 
the ap{>eUants are liable to the respondents in the sum of £l,o35 IGs., one half 
of the value of The AVells and cargo, such half not exceeding the value of Tho 
Speightley <and her freight.’* Cited 1 Bell, Comm. p. 381, 5th edit.; 3 Kent, 
Comm. Lect. 47^p. 231, 232, 4th edit. In Kent c. Klstob, 3 Ea^ R. 18, the 
Court of King's Bench held, that in a case of collision, where both parties were 
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a sort of rustiaim judicium; but it seem.<f certainly founded in 
the gc^ncral principles of jiisticc^nnd equity.^ 

§ 6086 . Thirdly. may happen by ihe iniseoiidnot of the 
siiilcring part^ only; and then the nilo ^s, that the sufferer 
must bear his own burden.- The rule is so (Consonant to com- 
mon justice, that it seems to be adopted as a gentTal maxim of 
maritime jurispni^eiiee in modern times.^ 

§G 0 Sr. Lastly, it may have been the fault of the ship 
which ran down theotlier; and in this (‘ase the injured party 
will be entitled to an entire eompensalion from the other.^ 
[And a lien is thereby erc^ati^d on tin* ship in fault, and follows 
the sliip into whoso«*ver hands it comes.^J The Ordinance, of 


to blnmc. there rouhl In' no ivrovc'ry <»f in any court of common law, 

or n|i)iortioninont of (laina;!cs between tin* ])iirlics. 'riio haino ilcn^trlrio wn« 
liehl hy Lord Tenterdeii in Vniidcrplaiik r. Milh r, 1 Mood, Malk. IC 1 70. The 
same doctrine was ix*cnuni/.cd in Liiek r. Seward, 4 Carr, tt I'ayne, U. loC ; in 
Vcnnall r. (Lirnor, 1 Crouip. & Alees. H. 21 ; and in Ltixford r. Lar^e, 5 ('ari(^& 
Paym*, R. 421. Sec ah<». AVoolf r. Heard. S Carr, k Payne, K. 37:i. 'riie (!ourt of 
Admiralty notwithstandin^Ti continues to act upon it.s rule as the .sound d(»ctnno of 
the niaritiine law. Se(* 1 )e Vaux r. Salvador, 4 Adolph. A Kllis, R. 4 20 ; The Mon- 
andi, 1 W. Rob. Adiii. U. 21 ; The Oratava, May, 1 K;ni, .0 Motilhly (Rii^lish) Law 
Maga/ane, vol. 0, p. 4.'i; The Karl Hathiirst, Nov. IH.'tK, ])r. Liishin^toii, Monthly 
(Enjjriish) Law Magazine tor December, 18:18, vol. .‘1, p. 440, 447; The Do 
Cock, fliily, 18.*Ub Monthly Law Magazine, vol. 'O, part 2d, p. SO.'k The rule of 
the Ailiniraity has been fully recognized by Judge IIoj>kinsoii, in Reeves v. 
The sTiip Constitution, (htpin, R. rirf). Sec also. The. Kiehmond, January, 
1838, Monthly (Ki^Ii.dl) Ltiw Magazine, vol. 3, p. 2.'i!». 

* See 3 Kent, C'onmi. Lect. 17, 4tJi edit.; Cleirae, Us el Cent, do la* 

Mcr, Jugeiiiens d’Oleron. art. 11, Comment. § 3, p. ;M, edit. 1788. Tlie edi- 
tions of Cleirae vary in the pacing* See 1 Dell, ('omm. p. 581, 5t]i edit. 

“ The Wtxxlrop Sims, 2 Dod, U. 83, 85; 'rhe Catharine of Dover, 2 Illigg. 
Adni. U. 145 ; The Ligo, 2 llagg. Adin. K. 350 ; l^ig. Lib. 3, tit. 2, 1. 29, $ 2; 
Pothicr, Pand. Lib. 9, tit. 2, n. 10. 

• 2 Valin, Comm. Liv, 3, tit. *3, .art 11, p. 183; Jaeobson, .Sc*a Lawj9, B. 4, 
‘ch. 1, p. 325, 328, Friek's cd. ; 1 Kmcrigon, Assur. eh. 12, § 14, p. 413. 

* I quote the very language of Lord Stowell, in the Woo^Jrop Sims, 2 Dod- 
son, R. 83, 85. See also, 1 Bell, Comm. p. 579, 580, 5§1, 5th edit 

• •[The Bold Buccleiigh (same case, Ilariner r. Bell), 7 Moore, Priv. Coun- 
cil Cases, 267 ; k. c. 22 Eng. Law and Eq. Ji. 62. In this case the Court said: 
** But it is further said, that the damage confers no ^en upon the shipt and a 
dictum of Eyp. Lushington, in the ca.se of the Volant, 1 W. Rob. 387, is cited as 
an authority for this proposition. By reference to a contemjj^raneoiti report 
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Louis XIV. lays dov^n the rale in terms equally applicable to 
the present and to^ the precedent case, that whiinever the 
collision is by' the fault of one of the masters of the vessels, the 
damage shall be borne by him who has caused it!^ 

< § 608 In cases of collision, where a loss is caused by the 
fault of one of the ships only, the general maritime law exacts 
a full compensation, to be paid out of all tj^e property of the 
owners of fhe guilty ship, upon the common principle applied 
to persons who undertake the? conveyance of gdods, that 
are answerable for the conduct of the agemts whom they 
enijf>loy; and the other parties, who suffer the damage, place 
no trust in these agents, and can exercise no sort of control 
over their ahts. To this rule England for a long time con- 
formed. But tIoUand liaviiig, for the protection of its own 
.navigation, limited the reiiK^dy against the owner to the value 
of the ship, freight, np|)arcl, and furniture, England has recently 
followed the example, and established by statute a like limita- 
tion.* Iiv America no positive enactment has been made ; and 
therefore the responsibility of the guilty ship and its owners 
stands upon the general maritime law. 

§ (509. Anotlier case has been put by a h'iirned commentator 
upon commereial law.* It is, where, there has been soine fault 
or neglect;, but on which side the blame lic^s is inscrutable, or 
is left by the evkh'iiee in a state of uncertainty. In such a 
case, many of the maritime states of Continental Europe have 
adopted the rule to apportion the loss between the two vessels.* 
In the Scottish law this point seems left ' undetermined ; 


MAme case (1 Notes of Cases, 608), it seems doubtful whether the learned 
Judge, did use the expres.Mon attribute<i to him by Dr. W. Kobinson. .If he did, 
thb cxpr|«sion is certainly inaccurate, and being a r/iWtiin merely, not necessary 
Ibr the d^ision of that case, cannot bo taken as a binding authority. A mari- 
time lien does not inc]u4o or require possession.’*] 

* 1 Valin, Comm. Liv. S, tit. 7, art. 11, p. 193. See also, Jacobsen’s Sea 

Laws, B. 4, ch. 1, p. 33^ to 343, Frick’s edit ^ 

* See Stat. 58 Geo. 3, ch. 159; The Dundee, 1 Hagg. Adm. B. 109; Gale 

0 . Laurie, 5 Barn. & Cress. R. ’156; The Catharine of Dover, 2 Hagg. Adm. 
11145. , • t 

* Mr. Bell, in 1 Bell, Comm. p. 579, 5th edit. 

1 BelL;Oflmil. n. 579 to 583. 5th edit, and the authorities there died. . 
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althoDgh.one of her early juiists has- considered the rule 
to be the same as the role df apportionment on the Conti* 
nent^ The English law, at the time when Mr. Belt published 
•the last edition of his Commentaries, had not furnished any ' 
antlioiity cither for oifagainst the rule.* If the question be still * 
open to controversy, there is grcat«cugeucy in the Awioning of 
Mr. Bell in favor of adopting the ntle of apporthmiiig the lots 
bt'tween thajMrties.* Manv learned inrists have supported tho 

« 

Comm. p. 579 to 582, 5th (Mlit., and tho authorities thoiv citetl. 

■ Ihid. (edit. 182(i). . Jit ii rccriit case ot* collision, however. Sir ('hrintophor 
Rohiiifcon, in sunituin;* up the facts to the masters of Trinity lloiiscs whom ho 
hail called to hi» a«sistan(*e, ninrlc the followiiifr remarks : “ The n^sali of Uio 
evidoitce will bo one of three altcrimti\cs; either a conviction on your mind 
that the lo&h was ot casioned b} act ideiit, in which eahc it must bo suhtained by 
the party on whom it has fallen ; or a fctatc t)f rcasimablo doubt as to the pre- 
ponderance of cvitlonco, which wil^ ba^c ncarl} the kuiio etfect; or thinif a 
cpnviction tliat tho party cluirt^cd with being the cause of the accidoiit is jiinJljT* 
chargeable with the It A of this ai'cordiiig to the rules of natugationy 

whioli ought to have gtAurnetl them.*’ The Catliarine of Dover, 2 Hagg. K» 
145,151. ft is not perhaps tpiHc t*ertain whether the learned sludge had in 
his mind at the inomOit a <*asu where there was a eullisiou by some /hult, but it 
was uncertain which party was in fault, when he speaks of ** a state of roason- 
ahlo doubt* as to the prepontleranec of p\iflfiice,'' or whether be applied that 
language to a doubt whether it was a loss by accident or not; although the 
latter would scoui to be the natural construction of the language in tlio actual 
coniK^htion in which it ststnds with reference to the |K>iiits before tho Court, 
which were, whether the loss was by tlie wilful malice or by the gross negli- 
gence of the master of tho vcnsoI against which the suit in rem was brou^t: 
Tho Catharine of Do>cr, 2 Ilagg. K. 117. If his language was meant to 
apply to a case of inscrutable fault or blame, then it would seem to aflirm the 
rule in England to be, not to api>ortiou the lot-.s in a ease of damage «by 
inscrutable falilt or blame. If it was meant to apply iiiendy to the ciuestion of 
accident^then the rule would seem still to be op'en to controversy in4?ngland* 

* 1 Bell, Comm. p. 581, 5tb edit As Mr. Bcdl's work is rare in this dbuntiy, 

I take the liberty of adding here the whole passage, although it is long. ^ It it 
in the case which lies between these two extremes tkat the main diiBculty ia 
found, for the resolution of which rules so diflTcrcut have been resorted to. This 
is* the case where both parties are to blame, or where therms some neglect or 
Built which is inscrutable. By the raaritinic law, Uiis is a case of average loos 
or contribution, in which both ships arc to be taken into the reckoning, fOtat In 
divide the losa And although it may be said (according to Cleimc), that ibis 
mleef dIvisioiLis arusde sort of determination, and such as Md aouear 

ble omproniisers of disputes commonly follow, where they eanndf^liieover the 

BAiur. 80 
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jneticc and equity 6f such a rule ; and it especially has the 
strong aid of Pothicr, and Valiii^ and Einerigon.^ 


motivos of particsi or where they see faults on botla shies; -this impeaches -nei- 
ther the juBti<;p nor the expediency of the rule. The rule of the Roman law 
appears to be against the determination o#thc maritime codes. But in the im- 
nkhtare jurisprudence of Romo, relative to maritime cominea'e, the more 
difficult case, which was forced on thc.attcntion of subsequent navigators, doas 
not appear to have occunred. In (\jstini;'aishing more scrupi^usly the cases to , 
which the doctrine is applicable, one case is where there is fault on both sides; 
tho other, when; there is fault whhdi cannot be fixed on cither. ^ to the 
former, Lord Stowell, the greatest authority on a quesfioii of this iimurc, and 
under whoso pccafiar eognizanec such questions fall in England* views the doc- 
trine consistently with the rule of the maritime codes. * A misfortune of this 
kind,' he says, * may ari8(j wliere both parties are to blame ; where there has 
been a want of diligence or of skill on both sides; in such a Cctso, the rule of law 
is, that the loss must bo Ap{)ortioned between them, as having been occasioned 
by the fanlt of both of thom.* In the other case, of insiTutable fault, there seems 
^notjto have been any example in England requiring decision; while the only 
authority on the foiiit in the books of Scottish law, i#to be found in the book 
which goes under the name of President Balfour, where, as one of the Sea Laws, 
the rule of cipiity, as adopted in the innritime.codo, is laid down as the law of 
Scotland. It sei'ins, tliereiorc, to be a point still qjicn to consideration, both in 
England and here. In legal arrangeinent, it belongs to the doctrine ofhveragis 
or contribution ; and the point is, wlndher it be not eonsistent with equity and 
expediency, that the contribution of average of such a misfortune, in the case >f 
iiiserutublo fault, as well as in the case of obvious fault on both sides, shall com- 
prehend both riiips, to equalize the loss, as if all were embarked on the saujc but-- 
tom. .In point of equity, mtieh, undoubtedly, may be said on both sides; in point 
of expediency, there a]»poars to be no sufficient protection, without some such 
rule, tor weak and small vessels against stronger and larger ships; the masters 
and crews of which will undoubtedly bo more careless, when they know that 
there is little risk of detection, and none at all of direct damage to their vessel, 
by which a smaller ship may lie run down without injury to the assailant But, 
under the rule alluded to, the fc.lr of loss will operate as strongly on the mas- 
ters of .large shi(>s as of small, since the damage is to fiill proportionally on 
'both; and if thus equal vigilance and tenderness ean be sei'iircd on the part of 
8hi|is against small, 'as if they were themselves in danger of direct injury, 
this rale of maritime law is'reeoiiinicnded by very strong reasons of expediency. 

' It is very true, thab the laws already quoted from the Consolato del blare may 
bo construed as not entirely consistent with that rule. But while the cases 

* Pothior, Avaries, n. i55; 1 Enicrig. Asaur. cb. 12, § 14 ; 2 Valm, Lib. 8, 
7. art. Aiyn. 188. 
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§ 610. Roman law, in cases whgrt' th'o oollii^on aroao. 
from the fault or neglect of one party only, made that party 

there atated are, at leaat, such as arifie out of phyaical accident, all the North* 
ern codea of maritimo law accord with the tioctriiie. The lawn of Oleitm and 
those of Wisbuy, tlio CikIu of the llihse Towns, the Onloiinaiico de la Marina 
of Louis XI Vm and, last of all, the Code de ('oinineree, all diride the damage 
acconJiiig to the sniuc rule, which is laid down by Italfonr in his Sea Laws, as 
^already quoted. And lh«* principle of the rule is approved of by the most cm- 
iuenl coiiiinciitaturs and jurisO) of the Contiiieiit. Taking this, then, in these 
ciri'umiUanccs, as a question not yet scrttled by any judicial deterniinntion. Mid 
cespocting which any lleei^Ioll to be given would jtrnbably be ruled by UiO 
maritime law, as gnmndiMl on strong ivasons i>f expi?diency, end establislied by 
all the authorities quoted, the question of coiitributioii would on that footing 
include two points: 1. WluMhcr the .ships an* to contriluitit qqnally, or proper* 
tioiially to their value, 'fhe la\v.s of Wisluiy lu.'ule a ratable contribution. 
Thu laws of Oleroii made it a coiilribiitioii in equal sliiires. So did the llanso-^ 
atic Coile. Aii<l the chief autltoriiics seem to favor this nth*. Valin, in argu- 
ing this matter, after quoting the various aulliorilies, stales not only the hw, 
but the principle, to be in favor of an equal division of the Idss, without rrgohl 
to the value of the shifts ; as not only shortf*r and plainer, but us butter fitted 
to operate on tlic. iiiiii<ls of shipmasters, who might otherwise be cnrcle.mi of tliuir 
course. It will be observed, that tlic ntspoiiMbility of .Hhijt’owncrs is limited to 
the value of (he ship and t'nfight by tlie laws already takcMi notice of; Uilh by 
.(he general .statute relative to liability Tor lo.<.scs arising by perils (if the sea, and 
also by the I’ilotage Acts.' It will al.«to he ob.'H'rvcd, however, that the Pilotago 
Acts do not extend to Scotland. 2. The next question would he, whether the 
cargo a>f the ship is to sutVer contribution, as well as the ships thcinsclves. It 
ought always to be rv4;ollec:icd in this question, that the owners of tho caigo 
cannot fiossibly bb in fault ; and that the n;asoii of expediency, on which 
mainly the rule of the inariliiiic code rests, cannot, therefore, apply to them; 
while no case of proper average can arise, where there is not a voluntary 
eacrifice for the comiiion safety. It is a ditfereiit cfueMtion, whether a cargo 
damaged in* the collision should be deprived of the benefit of the eontribuUoO 
to be made by the. other ship; for this is part of tha damage which has been 
occasioned by the misfortune ; and if it were to be considc!rc<l meVcly as a 
peril of the sea, a.s between the merchant and his own^ ship-owners, he, wbn 
may, perhaps, have suficred the most, would unjustly be left without a rem- 
edy. Acconling to some authorities, the cargo ought, in such a case, to have 
the benefit of Ac contribution. Valin dissents, and lays it down as law, Aat 
the contribution is only between the ships, to tho total exclusion of the car|ip)et 
IWmi the bcnefiL as well as from the bunion. The former niic, however, mma 
to have been adopted by the House of Lonls, in a case alreMly referr^ to« 
In cases of damage by collison, it is no defence 40 the owners^ Uiat iheribip 
in fault' is under the direction of a pilot, and that the ren^|^||i against 
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xesyponsible for the whole loss. . But in cases of a loss by pure* 
accident, or* by the act of God, the same rule existed as in the 
common law, that tlve loss must be . borne by the sufferer, ac- 
cording to the maxim, that it falls where it lights.^ Si navis 
tnuy impactfu in meam scapham^ damnum mihi dedit^ quaesUum estj 
qu(B actio mihi conipeteret. El ait J^rocalus^ si in potestale muta- 
¥vm fuit, ne it accident^ el culpd earum factum sit, Lege Aquilid 
mn} naulis agendum. Quia parvi refers navem immittendoy aut 
servdmlum dd navem ducendo^ an tud manu damnum dederis; 
quia omnibus his modis per ie damno adficior., Sed si fane rupto^ 
aut cum a nullo regerelur, navis incurrissel^ cum domino agendum 
non esse.^ Si^ jwvis alteram contra sc renieutem obruisset^ aut in 
gubernaturem, aut in ducatorem, actionem compelere damni inju- 
rite^ Atfenus ai/. Sed si tanta vis navi facta sit, qute iemperari 
non potuit^ nidtam in dominum dandam actionem ; sinautem^ culpd 
nautarum id factum sit^ puto Aquitue suffice re? Mr. Bell, in his 
tex^t says, 1 hat this is the rule; of all the codes maritime and 
nHifiicipal.. And lie inclines to the opinion, that the rule of ap- 
portionment, whieh is fdnnd in some of these eodes, ajiplies only 
to cases of mutual fault, or of iiiscrutahle fault. ^ That the rule 
of the Roman law has been adopted into the I'naritime eodes of 
many nations, eannot admit c»f any doubt.’* That it has been 


him. They arc liable in the first place, and must .seek their remedy against 
the pilot** 

^ Dig. Lib. 0, tit. 2, 1. 20, ^ 2, 4 ; 1 Bell, Comm. p. 580,’ 5th edit. ; Ante, 
$ 608. 

* Dig. Lib. 9, tit 2, 1. 20, § 2 ; Pothicr, Pand. Lib. 0, tit. 2, n. 16. 

* Dig. Lib. 9, tit. 2, 1. 29, § 4 ; Pothicr, Pand. Lib. 9, trt. 2, n. 21. 

' ^ 1 Boll, Comm. p. 580, 581, and notes, 5th edit. 

* Soo 1 Bell, Comm. p. £80, 581, 582, and notes, r>th edit Mr. Bell cites, as 

in favoi^ df rule, the Consolato del Mare, edit. Casaregis, cap. 197 to 200; 
Id. odiu Boucher, cap. 200 to 20;i ; Jus Marit. llanseat. tit. 10, art 2, Kuricke, 
edit Ueincccii, p. 808. Kmerigon also cites otlicr autlitirities to the same effect 
1 Emerig. Assur. ch. 12, § 14, ]>. 411 to 414. On the other hand the la^ of 
Oleron (art 14), and of Wisbuy (art. 26, 50, 67, 70), apportion tlie loss’in such 
ease between the |iartics. 1 Bell, Comm. p. 580, note (5), 5th edit The Or- * 
dinapee of Louis XIV. adopts the same rule of apportionment; 2 Valin, Comm. 
Liv. 3, tit* 7, $ 10, p. 177; as does the law of Holland, ol’ Denmark, and of 
Prussia. Jacobsen's Sea Laws, B. 4, ch. 1, $ 330, 331, Frick's edit; Bynk. 
Quest. Jur. Lib. 4, 18,- 19, 20 ; Abbott on Shipp* P- 3, ch. 8, § 12, ai^ 
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adopted into jail, or that it now pervades all, is "liy no tpeans 
clear. Mr. Abbott entertains a dlfTerent opini^ on' thiA point 
from Mr. Bell, and says, that, by tlie laNv^of most of the CJon- 
tincntal nations of Europe, the injury done by one vessel to 
anothef^ or to its cargo, without fault in the persons hejonging 
to either ship, is to be eqiinllj^ borne by the owners of. the two 
vessels ; ^ and Mr. Marshall expresses the same o|Minon.^ Mr.’ 
Bell, however, has the support of many hsarniHl jurists on his 
side.® 

§611. Ill all these eases of eollisibn the essential question 
is, whether proper ineasiiri's of precaution are taken by the 
vessel which has niifortntiaU*]y run down the (djn'r. 'IMiis is 
partly a (piestion of nautical usage*, and partly a (piestioii of 
nautical skill. If all th<i usual and f*iistomary precautions are; 
taken, then it is treatt*d as an aeeideiif, and the*, vessel is (*xom 
crated. If otherwise, then the* otreiiding vessel and its o\vtH*r» 
arijjil^ecuied rcspiuisibh*.-* Some rules, how«'v<*r, which proba*' 


note. The prcftent Crnnmcroial CchIi* of Franco has altered the old rule, and 
adopted that of an apportionment of the loss. C!ode de (‘oimuewe, art. 407. 
Sec al-^o, «Tarob.sen*s Sea l^aws, p. .‘t*2.'» to Jtl2, Frick’s edit. Sec also, Cleirac, 
Jugeniens d’OIeron, art. 14, ami Coniin. p. b’S, old <*dit.; Id. p. 33, li-l, of edit. 
1 7S8. Sec also, Veters i\ Warren ln.siiranec (’o. .’I Siiinii. K. 3H!) ; h. c. I Story, 
11. s. <7. in Siipr. C. of IJ. S. 14 Vet. It. 39. See also, (Icneral Mutual 
Ins. Cca r. Shenrood, 14 How. (U. S.) K. 

* Abbbtt on Shinp. Jl. .‘1, eli. S, § 12. Sth edit.; VeterH r. Warren Insurance 
Co. 8 Sumn. K. 8H9. Sec the preceding note. 

* Marshall on Insiir. II. 1, eh. 12, § 2, 2d edit. 

* 1 Hell, Comm. p. 580, 581, and notes, ilad., .'ith edit.; Pothier, A varies, n. 
155 ; 1 £mcrig. Assiir.'ch. 12, § 14 ; 8 Kent, Comin. Lcet 47, p. 2:i0, 281, 4th 
edit. 

* Lowry v. The Steamboat I’ortland, 1 I^aw Reporter, .318. In th» case the 
learned District Judge (Davis) took the opinion in writing of some distinguished 
nautical men under oath, who among other things returned this answer: ** In* 
our answers to former questions, wc have stated the rule or usage to be, that 
when two vessels are approaching each other, both harming the wind free, alid 
consequently the power of readily controlling their movements, the ' vessel on 

• the larboard tack shall give way, and thus each pass to the right. This rule 
should govern vessels, too, sailing on the wind, and approaching each other, 
when it is doubtful* which is to windward. But if the vessel on the larboard 
tack is so far to windward, that, if both persist in their course, the other will 
strike her on the leeward side abaft the bcanf, or near the 8teiilf|ii.itieh e«e 

60 * 
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bly had theur origin in the customs of navigations, are now 
adopted as poIRtive rules of law. Thus, the law imposes upon 
the vessel having the wind free the obligation of taking proper 
measures to get out of the way of a vessel which is close 
hauled, and of showing that it has done so ; othcrvffse the 
owners will bcj responsible for any loss which ensues.^ There- 
fore, a vessel sailing with the wind must give way to ono sail- 
ing by the wind ; and the vessed sailing by the wind is not obliged 
to alt<‘r her. course.^ Anotlier rule is, that, when vessels arc 
crossing each olh(*r in opposite directions, and there is the least 
doubt of their going clear, the vessel on the* starboard tack is 
to perse v(‘re ,i«i her courhc, while that on the Jarboard tack is 
to bear np, or keep iiioni away before the wind.^ Another 
rule is, that the muster of a ves‘<el entering a port or river, 
where other vessels are lying at anchor, is boutui to make* use 
of all proper elj<*eks to steip the h<*ad\vay of his v<»ssel, in order 
to* prevent aeeidt^nts ; and if, from want of sueh preeautioj^ a 
loss ensues, Ik* and his owners will be Tesj)onsible,^ fw, a 


tho vcAscl on tho ntarboanl tuck must gi\c way, as she can do so with greater 
facility, and los*. of time and diNUiiicc*, than the other. These ruU\s are par- 
ticularly intended to j'overn \ev.eN approaehinj* eaeh other, undeV ('irtuin- 
ataiu'cs that ]irc\ent their eonr.se and tno\einei)t'« bein^ readily a.Meortaincd 
with aeeuraey; for in-ianee, in a dark inVIit, or dense tog.* At other times, 
circiiin.staiico.s may render it e„\pedient and proper to depart from tlrjm ; for 
we ropsider them all subordiiuite to the rule pre.scrihed b} common sVh'te, and 
applicable to all cases, under any (*in’um^tnnecs, whieli is, that every vessel 
shall keep clear of every other ves.sel uhen >he has the power to do »>o, not- 
withstanding such other ina} ha\e taken a eoui>e not eonfonnablc to c»tablishcd 
usage. Wo can ^eareely imagine a ease, in wbieli it would be jii'«tifiable td 
poi>ist in a couinc, after it had become c\ i*lent that eullision would ensue, if by 
ehanging such <'ourse (he eoUisiou could be avoided.'* 

^ The Wootlrop Sinn, 2 l)o<l*<on, it. sa ; 5 Kent, Comm. Lock 47, p. 330, 
331, 1th edit; The Thaines, o Uob. Adm. R. 345; 1 Bell, Comm. p"580, 5th 
edit 

* The Juno and ThooAlcrt, Angeirs Law Intelligencer, vol. 1 (1829), p. 30; 
llanday8}*de r. Wilson, 3 Carr. A rdvne, IL 52 K ; Jameson i7. Drinkald, 13 
Moore, It 148; Tho Do Cock, July, 1839, Monthly (Knglish) Law Magazine, . 
vol. 5, p. 308. 

* Tho Shannon, 3 llagg. Adm. R. 174. • 

* Hie Neptune 3d, 1 Dodson, R. 467 ; 3 Kent, Comm. Lect 47, p. 380, 831, 
4th edit See The Shannon alid The Flacidia, 1 W. Rob. Adie* R. 463 ; s. c. 
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light vessel with a free wind, meeting a laden vessel^ close 
hauled, is bound to give way,^and the latter is to keep her 
course.^ 

§ (ill a. Rules founded on the like* usages and the gf?ncnil 
conveuienee of eoinineree have been reeognized in (In* Atner- * 
lean (k)ijrls. Tlius, it has. beiai eertilied f?is Jiave jnst 
seen) A that whcii^ two vos^eU nrv tip|ir<»ii<‘hiiig c*:iaii oYlit*r, botii 
having the wind free, ami eoiiseijiienlly the |n»wer n*ndily 
controlling their iiiovenients, the vessel on tin* larboard is 
bound to give way, and thus to pass to tlit^ right. 'I'lie same 
nih* governs \(*ssHs sailing on the wind, iiml ap|)roaehii]g eaeli 
other, when it is doubtful wliieh is io witidw :i4*(l. But if the 
vesst‘l on the larboard taek is far to windward, that, if both 
persist in th(‘ir course, the otln*r will strike her on the h*e vide 
abaft the beam' or near the stem, in sneli a ease, the vc'ssel on 
tin* starboaril taek must gi\e way, as sli<* can do so W'ith greater 
faeilit> and less loss 4)f time and distaiiet* than the other.** • 

§ til 16 . Ill H'speet to steamixiats, as iImw do not reeeivo 
th(*ir impc'tiis from sails, but from stt*am, they an* capable of 
b(‘iiig kept uii(h*r better eoimuatid ; and tberefon* it seeniSy 
from their greater power, lliey ought ahvajs to gi\e way ill 
fax or of vesM*|s using sails oiilx.* Indeed, a st(‘aiui*r is gen- 
erally decaned as always sailing w'itli a fna* and fair wind, 
and therefore is bouml to do wliatexer a eomiuoii \f*ssei, going 
frec^ir with a fair W'iiid, would, under similar eJreiimstaiiees, be 
recpiired to dojn Vt'lafion to any other \c*sscl.s which it meets in 
the course of its iiaxigatioii.’* So, w licni two stcaiu(*rs arc sail- 


jurist (English), 181.*!, p. :IS0. An»l as to -toainships Tin* Ko^i*, Jiirist, 
(Englbh), IHiA, p. asi ; h. c. 2 W. Kob. H. 1 ; The Iron Ihiki*, 2 IV. 
Rob. Adiii. U. 

• The Harriett, 1 W. Koh. Adm. R. 182.“ 

• Ante, § 611, note. 

• Lowrj' I?. The Stoaiidioat rortlaiid, 1 Law Ue]>ortor, .313 ; and «*e note to 

§ 610; Ilandaysydc v. Wilson. 3 (*arr. Ac R. The Oratava, May,. 

1839, 5 Monthly (English) Law Magazine, part 2d,.p. 45. 

• Ibid.; Hawkins c. Duchess and Orange Steamboat Co. 2 Wend. R. 452; 

The Gazelle, The (English) Jurist, June 3, 1813, p. 497; s. c. 1 W. Rob. 
Adm. R« 471. ^ 

• Lowry c. Tlie Steamboat Portland, 1 Law Re])ortcf, 3131 and § 310, tupra; 
Hawkins r. Duchess and Orange Steamboat Co. 2 Wend. R. 452. 
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ipg in opposite directions, and it is clear that, if they contintie* 
their course, there is a reasonable probability of their coming 
in' collision, it js lield iin liSngland to be Ihe^truc rule that each 
shall put its helm a-port so as always to pass oji the larboard 
side of each other; and the steamer which does not will, in 
case of damage by collision, be responsibl^e.^ 

'.There are. some other rules laid down b^ Emerigon and 
other foreign Jurists ; but as they do not appear to be expressly 
recognized in the eommoii law, it may be (piestionable how far 
they constitute a part of the general law of the sca.^ It seems, 
that it will make no differenee in the liability of the owner for 
the collision, thut the vessel had a* licensed pilot on board at the 
time of the accident, and that it was occasioned by his negli- 
gent or improper eoiuliiet.'^ 

§ 612. Some .statute provisions have been ma^lo by the 
Congress of the United States for the regulation of passeiiger- 
ships in voyages to or from foreign ports. They reejuire that 
the 'number of passeug(*rs wliieh shall be taken on board of 
any ship, bound to or from flie rnitecl State-* to or from any 
foreign port, shall not exceed two for e\ery five tons of the 
ship^b cu'^tom-hoiise inea'-ureuient ; anti that 'the quantity of 
water anti provision*^, which sliall be taken on board, and 
secured under deck, by* every .ship, bound from the United 
States to any pt>rt on the Continent of Kurope, shall be sixty 
gallons of water, one hundred ptiiuul^ of salted provisions , *000 
giilloii of vinegar, ajitl one Imiitlrt'd pounds uf wbolesome ship- 
bread. It is also made necessary for the master to have a 
manifest or list on board of nil the passengers taken on board 
at any foreign port. These eiiaetmeiits are enforced by suita- 
ble penalties and ftirfeitures.^ (Vrtain ri'gulations also have 
been made by C^ongress respecting steamboats, which arc also 


* • 

* The Duke of Sussex, 1 W. Rob. Adin. R. 274. 

* 1 Emorig. Assiir. ch. 12,§ 14. 

' The Transit, Monthly (English) Law I^fagaeine, rol. 1, p.'d82; The Nep- 
tune 2d, I Dodson, R. 467 ; The Gcrolamo, Monthly (English) Law Magazine, 
Tol. 8, |>. 102, 103. * 

* Statute of Mar. 2, 1819, ch. 46 ; Statutes at Large, voL 3, p. 488 ; 8 Story, 

U. S, Laws, 1722. j 
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deserving of notice in this place, as they materially affect the 
responsibilily of the proprietors thereof. 


ART. t. SPECIAL OR QUASI BAILEES FOR HIRE. 

§ 613. There is n class of bailriients no< exactly fuUiiig«nnder 
any of the heads already exaiiiiiii^d, which l)ears some atKilogy 
to cases of deposits for hire, or Loenth mstodiw, and to jiidicisil 
deposits muh'r the KhmicIi law.* Such are cases of Possession 
OF Pkofertv ry CAi*'roKS, WY Rkvenite Officers, ry Piuzb 
Aoknts, ry Officers of (’oi rts, ry I'ixdkrs op Lost Prop- 
EiiTV ON Lani», am> ry Salv(*rs, wJio havc» preserved property 
at sea, and am entitled to salvage. All lln^se seem eptasi bail- 
i^cs, or d(‘posilaries for liin*. 

§614. P’irst, in n*s|)eet: to (\ai*toks. If the capture iti 
tortious, and witlunit any reasonabh* cause, in tiu! exercise of 
bellig(‘rent. rights, the captors an* bound lor all loss«*s nlid 
damages wh«tsoe\er, whetlier by casualty or otherwise, IT, 
on the other hand, the (aptnre is originally jnstifiabie, the 
<ruptors are deenu‘<l possess<»rs bond Jhh\ and tin? law is dear, 
that, bond fide pt»ssessor.s arc^ not responsible for casualties, 
lint captors may, by siibs<*<pieiit miseonduet, forfeit lln^ pfO- 
teelion 4)f their fair liths and render themselves liabh? to be 
considered as trespassers from the beginning.® But mere 
irregularities will not so charge the c'ajifors, iinh'ss thc*y pro- 
duce an irrepaiuble loss to the cither party, or justly prev^^t a 
rcstitutioiuof the property.® If thtre has Ijccii any embezzle-' 
ment of tin? property, while it was in their custody, the captors 
must answer for that, whether it was done by themselves, or 
by any persons acting under theni.^ 

§ 615. The first cpiestion in all eases of capture is, what is 
the degree of earc or diligence to which ttie captors arc bound. 


* Fothier, Traitd dc Depot, n. 84 to 118. 

* The Betsey, 1 Bob. Adm. IL 93, 9G. 

* The Betsey, 1 Bob. Adm. B. 93, 99, 100. 

* The Coaco^ia, 2 BoU Adm. R. 102 ; Dor Mpbr (Ship), 3 Bob. Adm. B. 

130. 
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,An attempt has been made to charge them with the same* 
degree of responHibility as innkeepers and common carriers; 
but this doctrine h^a been constantly repudiated.^ On the 
other band, an attempt has been made to bring down their 
responsibility to the same degree as that which the captors 
take, or may be presumed to take,* of tlieir own property. 
"This (loctrine has also been overruled.* The true rule, de- 
ducible from the nature of their rights and duties, seems to 
be, that they are bound to the same degree of diligence whic^ 
prudent persons exercise in keeping their own property ; that 
is, Uicy arc boniid to ordinary diligen(*e, and of course they, 
arc answerabl^ for losses by ordinary negligcMice.® 

§ 616. The reasoning of Lord Stowell on this subject seems 
entirely convincing.^ When goods are taken justifiably jure 
bet/if the captors have a right to bring them in for adjudication; 
and if in so doing any aceddent happens, they will be excusable, 
except for want of diuj care on the part of tlu*mselves or their 
agents. But ho we vf»r justifiable the original seizure maybe, 
still the captors hold hut an imperfect right. The property may 
turn out to lH*loitg to otliers ; and if the captors put it into an 
improper place, or keep it with too little attention, they arc‘ lia- 
ble to tin* conse(piences, if the goods are not kept with the 
same eaution with which a prudent ptT.^on w^mld keep his own 
property.*^ 'riie position boinetiiiies taken, that captors arc 
answerable only for the same care as they W'ould take offtheir 
own property, is not a just criterion in a esr-^e of this sort. In 
cases of capture there is no confidence reposed, nor any volun- 
tary election of the person in w hose care the property is left. 
It is a copipulsory act of justifiable force ; but still of such 
force as removes from the owin*r any responsibility for the im- 
prudent or incautious conduct of the prize-master.^ It is not 


* The Maria and Vrow Johanna, 4 liob. Adui. 11. 348, 350; The Kcndabeig. 

. 6 Bob. Adm. B. 142, 146. 

' The Williaiu, 6 Bob Adm. B. 316. 

* The Maria, &c. 4 Rob. Adm. R. 34S, 350. 

* The Maria, 6u*.4 Bob. Adni*. B. 348, 351, 352. 

• * The Maria, &c. 4 Rob. Adm. B. 348, 351, 352 ; The Catharine and. Anns,* 
4 Bob. Adm. R 39. 
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enough, therefore, that a*pertibn in that sitiiation uses as much ' 
caution as he would use about Jiis own aflliirs. The" Ia\r . 
requires that there should be no defieienpy of due diligbnce.^ 
And if a loss occurs, the onus Is *on the captors to show that ^ 
diieidiligence lidFs been uschI, and that the loss was not from any 
fault or misconduct on the part of thciiiVelves or their agents.^ 

If there has been any loss by the wilful negligence pf the prisce* 
master, by not taking a pilot at the proper place, or by not 
placing the vessel in a proper situation for (piarantine, the cap* 
tors will Im?! responsihlf', as much as in cas«»s of cinbexzic* 
ment.'* 

§ (517. If the goods have hcvw uuliveried a decree; of 
the Prize Court, and placed uiid<»r tlu^ joint locks of the officers 
of the revenue aiicPof the captors, in a wan-housi*, and are 
stolen from thciici; by burglars, witliout. any want of clue? care 
by Iho bailees, the niilivcry being inuhT the clinT.tion of the 
Court, and thu possession of the captors lading the poSHCSsiotiof 
the Court, the captors arc not liable for tin* loss,* * • 

§ dIH. JSccoiidly. The same ’rules whicth apply to captors 
would sf*em to apply to llm'KNnc Okfickus and others, who 
seize property for supposes] forfeitures. If the seizure is with- 
out a jiistiliable cause, th(*y an* responsihh* for all losses and 
damages. If the seizure is for a jiistifiahh; cause, they are 
responsible -only f<i»r losses and duinagf*s occasioned by Ihowant^ 
of ordinary diligence.* 

§(>19. Thirdly. ••As to Pur/B Aoknts, the same principles, 
upon the like rea son i*ig, would s<'eiij to jirevail. Indeed, they * 
do not seem essentially to differ from other agents, acting for 
hire, cither as to duties or responsibilities.® 

§ 020: Fourthly. to Offickks of ('ouhts. In respect to 

i . 


* The William, 6 RoK Adm. li. 3 IG, 318. . 

* Ibid. 

‘ * Die Fire Darner, 5 Rob. Adm. R. 3.’>i ; The Freya, 5 Rob* Adm. R. 73 
The William, 6 Rob. Adm. R. 316. 

^ The Maria, &c. 4 Rob. Adm. K. 348. 

* Burke p. Trevitt, 1 Mason, R. 96, 101. 

* The Rendsburg, 6 Rob. Adm. R. 142, 134 .to 158; Ante, § 422,458; 
Stoxy.on Agency, § 182 to 186. 
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property in the custody o( the officers of n court, pending pro- . 
cesH und proceedings, such Officers are undoubtedly responsible 
for good faith tipd treasonable diligence.^ If the property is . 
lost or injured by any negligent or dishonest execution of the 
trust, they are linbici in damages. But they arc not liable, as 
of course, because there has been a loss by embezzlement or 
theft. In -order to ehargci them in such cases, the loss must 
have arisen from the <Milpa!>le neglect or fraud, cither of them-- 
8clve.4, or of the agents or servants employed by and undsnr 
them. And it seems, that tin; Court places such confidence 
in its ollleers, that it will requin* some proof at least of 
negligenee qn fraiul in them, or their siil)ordinates''or servants, 
before it will throw the burden of proof upon them to exon- 
erate themselv('s from the charge.® 'Fhe dc*gree of diligence 
whieli otlicers of the court are IhuiikI to t‘xi*rt, in the custody 
of the property, seems (o be such ordinary diligence as btdongs 
to a prudent ami hoiu'st disc harge of their duties, and such as 
h KHluirc'd of all persons who receive eompe^nsation for their 
service's.® 'riiis is the rtde of the .b''reneh law; and it is 
•founded upon the mutuality of interc'st and benc*fit in the 
respective partic's.^ 

§ (ttl. (feiierally speaking, the like rule applic's to Receivers 
and othc'r depositaries appointed l)y the Court.® Pothier, how- 
' ever, thinks that the gc'm*ral rc'ceiver of a court (Reveveur dcs 
consi^mifitms)^ who, in virtue of his olliee receives tiu' property 
brought into court, becomes bound to all piissible diligence, and 
' is liable for the slightest neglect.® lie founds his reasoning, 
however, upon cireumstaiu'es pecidiar to the French law, or at 


‘ See Ante, § 124 to lH.'i. 

■ B.urlcc. r. Trevitt, 1 Mason, U. OG, 101 ; Tlie Hoop, 4 Rob^Aclm. R. 145; 
The lieiuUbcrg, 6 lL)b. A<liii. U. 14*2. 157 ; Browning r. 'Hanford, 5 Hill 
(N. Y.), R. 503. Sec Trottfr r. White, 26 Miss.* R. (Cushman); 05. 

* The Rendsberg, G Rob. Adin. R. 142, 154, 15G, 1G9 ; Burke v. Trevitt, 
1 Mason, R. 96, 100, 101. 

* Tothier, Traite do Depot, n. 92, 96. 

* Knight r. Pliniouth, S Atk. H. 460 ; Beauchamp v. Silverloek, 2 Chanc. 
R. 9 ; llonlcy r. Chaloni-r, 3 Vos. R. 85 ; Rowth v, Howell, 3 Vcs. Jr. R. 566 : 
Wren i*. Kirton, 11 Ves. Jr. R. 377. 

* Pothicr, Trait<S de DepOt, n. 111. 
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least upon circumstances-not applicable to receivers in general, 
either 4n England or America. 

§ 621 a. Fifthly. In n?spcet to Findi^ of lost property 
on land. We have already seen, iiiat persons in this predica- 
ment are treated as quasi depositaries, and therefore, in gen- 
eral, they are, like otlier gratuitous dt'positaries, honiul only to * 
slight diligence, and arc rt.^sponsiblo only for gross jiegligcncc.l ' 

, We have already IUlmmi, that^ alth4>ngh mere* finders of lost 
jjfoperty on land are not entitled to salvage, yi!t tliey are 
entitled to receive full eoiiipensatioii for ail reasonable and 
necessary expenses ineurn*d about tin; things found and pre- 
served by them.- The grounds upon \vhic*h lligv an* dejiied 
salvage sipein seare(‘ly eapalih* of any solid vindication, either 
upoy priheiph.'s of natural justice and ecpiit^^ or of sound pub- 
lic policy, iliit if the owner oilers a spf‘eilic‘ reward to any 
finder who reiains tin? properly, the latter will lx* entitled to a 
lien for the n*ward," 

§ 622. Sixthly. As to Salvors, strictly so called. When* 
over, upon the high seas, or on tlx? sea-eoast, or elsewhere, 
within the admiralty and imtritime jnrisdielion (which is ordi- 
narily limited to j)lacc*s within the < l)l) and How of tla^ tide), 
any services an? rench'n’d, by persons not c*omposing tin? ship’s 
cn'W, to ships in distress, l>y saving them or I heir cargoes from 
iinp(*iidiiig perils and Jt)ss(»s, or by recovering th*?m aff(?r they 
have b^*eii lost, or by .bringing t4ieiii in and preserving theiri, 
when found d< 7 elhn, in order to have tliein restored to the 
rigiitfui owners, ftueli persons are denominated Salvors; and* 
they are entitled to a eoinpeiisalion for their sc?rvices, which is 
known by tlie name of Salyaok.* As soon as they take pos- 


* Ante, § sr to 88. * . 

* Ante, § 121 a. Lonl Chief Justice Kyre has saiJ all that can be fuiid, to 
reconcile us to the doctrine of the common law on this subject. Ilut it must be 
confessed, that his vilnlication is far from bcinf^ sHiisfactory. Nicholson v» 
Chapman, 2 H. lllack. R. 251, 257, 258, citc«l at largo, Ante,§ 121 #/, note (4). 
See Salter v. Hurst, 5 Miller (Louis.), K. 7, as to salva^ at the mouth of the 
River Mississippi ; Wentworth v. Day, 3 Mctc. IL 352. 

. • Wentworth v. Day, 3 Mete. K. 352. See Wilson r. Ouyton, 8 Gill, R. 218. 

* Abbott on Shipp. P. 3, cli. 10, § 1, 2, 5th edit-; 3 Kent, Comm. Leet^7, 
p. 245, 4th edit 
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ileBsion of the property for*the porp^Be of preserving it; as, for 
"bxamplc, if they find a ship derelict at sea ; or if they rccaptore 
it; or if they go on board a ship in distress, and take posset* 
sion with the assefnt of the master or other persons then in pos- 
sessiou ; in all such eases they are dc'emed band fide possessors, 
and their possession cannot be lawfully displaced by any third 
‘persons.^ They have U lien on the i)roperty saved for their 
salvage, which the laws of all mpritime cAintries will respect 
and enforce.* 

§ 623. Persons thus nndertakiiig to act ns salvors are respon- 
sible not 01115 ^ for g<a)d faith, but for reasonable diligenec in 
'their custody rof th<* salvage property. If they are guilty of 
gross negligence, or of einbc'/zleiiient, or of fraud, they ordina- 
rily forfeit all th(‘ir title to salvage.® 13iit* whether, besidf^s a 
forfeiture of their elaiins for salvage, they may not also, in a 
case of gross negligenec or fmud, he po>itively responsible to 
the owiu'rs of tla* propc'rty for lo'^ses o(*e 4 isioned by such negli- 
gence, does not a])peur ever to have* been the subject of any 
direct judicial determination, indeed, it does not anywhere 
appear ^\hat is the clegrei' of diligence tg which they are 
bound; wliether, like a bailee for hire, ihc‘y are bound to 
ordinary diligeiuM*, or, like a depi)sitary in a ease of vmvrahUe 
dejHWiimj to slight diligence.^ It ma) be thought that a close 
analogy is furnished in the ca^' of a mere finder of goods on 
land, who incurs (as has beAi si*en^) tlie responsibility of a 
mere depositary without hire.^ But a finder of gi)ods on land 
‘is not (as wl* have also seen •) entitled to receive any compen- 
sation, as a salvor at sea is ; and this eireumstance seems to 
furnish a fit ground for u distinction, whenever a ease shall 
arise which shall cull for a decision upon the point. Their 


* * The Blcndon-haU, 1 Dodson, ‘K. 414. 

* Abbott* on Shipp. P. 3, oh. 10, § 1 and 3 ; Id. 1 11, 1*3, 5th edit 

' Mason 1 *. The Blaireau, 2 Cranch, K. 240 ; s.c. 1 Peters, Cond. B. 397. 

^ Ante, § 44, 44 a. ' « • 

* Ante, § 84, 88, 121 a, 621 b ; Doct and Stad. cli..38. ‘ 

« Abbott on Shipp. P. 3, ch. 10, § 1 aad 2, 5th edit ; 8 Kent, Cositnu LtMtt 
47/^S4S,4tliedit. , • * * . 

’ Ante,$ 121 o, note (4) ; Ante,S621a. 
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rights, and duties, and responsibilities, iinl^ed, seem to ap^ 
proach most closely to those of persons who let out their lab^f 
aind services, as weli<is undertake the custody of tliiiigH for hire. 
Under' such circumstances, the just rule applicable to them 
would seem to be, at least, tliat of ordinary diligence. 

§624. Where salvage propf?rfy has been brbught into port, 
and, pending a. suit for coinpcaisation, a pari of ii perishes by 
accident, us by lire, without any defunit on either side, if the 
property remains in the crustody of llie (‘oiirt, the loss is to be 
borne by the owners and salvors as a common loss. But if 
the properly has been iielivc‘red to either party upon an ap- 
praisement, the? loss is tlnaj to he borne excliv«ivcly by such 
party; for he thru takes upon liiniself tiu; exclusive risk.* 
The consideration Mf the snbjc»rt of salvage at large belongs 
more appropriately to the law of shipping; and, therefore, it 
will not be further cnlargt*c] upon in this place.'* 

§ (i2*5. These (.\Mimieiitari(\s upon the LaW of Bailnuaitsiire 
now brought to a (ameliision. Tpoii a review of the whole 
subject, it will at oiiee oc(*ur to the reader, that a great variety 
of topies, diseiiss(*d in the Roiiuiii and foreign hiw, reiuaiiis 
Wholly unsettled in the coiiinioii law. lie will also be struck 
with the many ingeiiift^iis and subtile distinctions, singular cases, 
ridiiied specMi hit ions, and theoretical iii(|niri(*s, to which the free 
habit o^' the civilians coiidiiet them in the course* of their 
rcasanirigi'^ Let it.be reiueiii!>cred, however, that if some of 
these diaitinciigiis* hiid speculations and inf|niricrs seem remote 
from the practical doctrines of the eonnnon law, they may yet 
be of great utility in tin* iiiv(*stigation and illustration of 
elementary principles. They employed the genius, and ex- 
hausted the learning of many of the greatest .lurisis of an- 
tiquity; and they were thought worthy of being embodied in 
the texts of .lustinian’s immortal Codes. In modern •tiinca, - 
the noblest minds have thought, that a life of laborious dili- 


* The Threb Friends, 4 Kob. Adni. R. 268. 

• Sec Abbott on Shipp. P. 3, cli. 10, § 1 , 2, 11 , 12, and note® to Amcr, edit. ' 
1829 ; 9 Kent, Comm. Lcct. 47, p. 24.5 to -248, 4tli edit. A® to the apporti^ • 
meat of ®alTag:c, nee the Henry Ewbank, I Sumner, U. 400, and tlie Lsuua, 
Jurist, May 20, 1843, p. 429 ; s. c. 2 \V. Rob. Adm. K. 22. 
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gence was well rtwardcd, by gathering together illustmtitb 
commentaries in aid of these texts. What, indeed, was juti^* 
cal wisdom in the best ways of imperial Rome, what is yet? 
deemed the highest juridical wisdom in the most enlightened^ 
and polished nations of Continental Europe, ought not to be, 
and canpot be, matter of indifierence to any, who study the 
law, not as a mere system of arbitrary rules, but as a rational 
science. The common law has silently borrowed many of its 
best principles aild expositions of the law of contracts, and 
especially of commercial contracts, from the Continental juris- 
prudence. To America may yet be reserved the honor of still 
further assistiug in its improvement, by a more intimate blend- 
ing of the various lights of each system in hSr own admiiiistra- 
tration of civil justice. 
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couimpn Deposits in, Effect of . . . . .88 

BANKRUirrCY, Effect of, in Mandates ... 211 

BILL OF liAUING, ULsks in common form off* . . 550 

' BOAKDlNG-llOUSE KEEPERS, Rights and duties of . 475 a 

BORROWER IN CASES OF GRATUITOUS LOANS, 

rights of . . . . . . 231, 280 

use of Loai^ by . . .< 281 

duties of . .* • . . . 286 

diligence and care by . . . 287, 288 

liability for Losses .... 240^ 244 

liability whore he sarcs his own Goods . 245, 251 

detention by, for Debt .... 264 

BURDEN OF PROOF, • 

in Deposits ........ 79 

in‘*MandatQ8 . . . . I • « . 212, 213 

in gratuitous Loans ....... 278 

i| Pawns ... . . 839 

in cases of Hire of Things . 410, 411', 454 

of Custody . • . 454 

of Carriage of Goods • ' . . 410, 529, 573 

in cases of Notices by Carriers . . • • 573 

in cases of Carriage of Passengers • . • . . 601 a 

in cases Officers of Court • * . • • 320 

BURGLARY, whether included in VIS mq/of .28 
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c. 

CANAL-BOATMEN Mre Common Cairicrt , 496| 606 

CAPTORS, Bigbth and Dutieo, and Responsibility of, in regard 
to Prizes • •• • 6U to 617 , 

CARAf BN are Common Carriers ..... lOO 
CARRIERS!^ OF GOODS. (S(r<*lIiKC of Carkiaqe.) 4li7| 586, 56jB* 
common Carricn, nrho are . . • 495| 504 

{Ste lIiitK OF Carkiac.i:) 

rights, dutiori, and ]os|ioti«(ibilitios of . 495, 5 id to 56S 

notices by Common (*ariiem, Kifoet of . . 549 to 561 

CARRIER, (iratuitouM, bow and when rcs|)onsible . 174, 175, 191 

(.Str Manoatk.) 

CASUALTY, Inevitable, n hat . . •^ . 25,96 

CAUSE AND OCCASION OF J^OSS, Distinction between 241, 242 
* COACHMEN. (.Sf/ Iliur or Cai( 1 U\(.i oi Pvnm noi its ) 498,590,598 
COACH PUOFRIETORS, when and how far Conmmu (Vriem 498, , 

499, 500 ' 

Liabilities of .... 590 tq 60S 

COLLISION OF SHIPS, Loss by . . . 514, 607 td 612 

COMMKNDAITM, what ' *48 

COMMON CAKUIEUS. (AVc JIiRR of CaukiaciB^ok Goodm.) 488, 

458 to 590 

COMPENSATION, in Deposits . . . 57, 128 

in Mandates ..... 158 

* in Loans ....»• 224 

CONCEALMENT, Effect of 75 to 79 

in Deposits . . . . . 75 to 79 

in l^oans ...... 275 

in.Rawns ..... 355, 856 

* in Hire of Things . . . 391, 891 a 

in IP re of Services ..... 425' 

* of Facta, when it avoids a Bailment 79, 565 to 567 

CONDUCTIO, what 8, 868, 869, 870 

CONFUSION OF PROPERTY .... 40 

CONTRACT, what Illegal . . 32, 158, 229,298,879 

special, CoDStnietion of . . S3 to 87, 79, ,21 5, 252 

to keep safe, Effect of 38 to 8Z, 68 to 72, 88# 

when it sacludes Risk of Casualties 0 ^ 88 to 88 

CONVERSION OF THING BAILED, what amonnts to 122, 188, 121, 

241,269,994. 

Effect of (same ciiaiunu) . • • * » * 509 

COUNTEBJiiAND, when it may be 

by Deporitor * • * 

by Mandator . • • 206 to 212 

(See Bbtocatioit.) 
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CREDITORS, Priyilegcd, vho are 

. 

812, *813 

CUSTODY, Hire of. (.V-« Hirk op Ci stody.) 


442 to 457 

CUSTOM AND USAOi:, Eflcct on BailuieAta * 

• 

11, 14 

• 

D. 



DAMAGICS, ill ranfM of ('ciniinon Carriers 

, 

.* 671,682a 

ill «‘a!»4*«i of LnaiiN 


260 

DAMNITM FA'FALK in Ci\il Law, iiliat 

. 

. 466 

DEATH, Km^ctof, 



ill Maiiilnles . . . ’ . 

• 

. 202 to 20G 

ill <iraluitous Loans 


877 

DECK (i()0])S,^ iCeHlioiiVihility of Carrier for 

. 

41.16, 41. Sf/,r»S0 

DKLIV^KKY, !»/ C.irriiT, ulicii and where 


. .IS!) to .j46 

DEMAND, of Depooit, alien there bhoidd bo . 

, 

. 107,120 

DEPOSIT, definition of .... 


4, 41, 42 

voluntary .... 

. 

44 

involuntary .... 


44 a, 83, 83 a, 121a 

.sitnple .... 

. 

46 

seipiest ration .... 


46 

jiidiVial .... 

. 

46, 46 

rej'ul.ir and irregular 


hi, .170a, 1.1D 

7 mi«i (Finding) 

. 

h.'! to H« 

Kpec’ial . • . 


. . 

on Altai hinents . . • . 

. 

124 to 1 . 1.1 

between hat p.iiiuw 


• .• ."iO, .>6 

of wh.it 1*1 Opel ty 

• 

.51 

under wli.it title 


62 

.seeoiid Depo.Nit.by Hatlee 

. 

. • . ' .12 

by Mintake .... 

1 

. . 68 

of AeeeNMiri.ll Things . . 

. 

61 

ewciiee of .... 


66 to 61, 66 

when 1 oiiiiileie 

. 

. . 65 

obliiratioiiM of l^cpotitary 


61 to 136 

degree of Care and Diligenec on 

. 

. 62 to 67. 97 

»peei.il Coiitraet to keepKife 


33 to 37, 66 to 72 

hpoei.d DepoNlls in Hanks 

. 

88 

eVineoalinOnt. in ea^e.N of 


75 

neee.*»<ary. Obligation in . ^ . 

. 

88 

irregular. Obligation in . 


84 

in i*asos of Finding, Obligations 

. 

86 to 88 

when Depositary may use 


. . . 89 10 92 

of Tackago sealeil 

. 

98 

])ro|K^ly in, whether Depositary has 


. 98 to 98 

restitution of ' . . . • 

97 to 109, 116, 117,118 

Mle.£flih:tof .... 


. . 100, 101 
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DEPOSIT— - SMail|;* 

by Mrvants • • iOf 

by Guardian. • • • . lOtl 

by Administrator . . . « • 10$ 


coDtIicting 'claims to • # • . 110 to 114* 

(See Iktkrpleadrr.) 

joint, Effect of 114 toll? 

account by Depositary ..... $7, 98*li0, isf 
refusal to Return, Effect of . . * . ' 120,1$$ 

detention for Debt . . . • * 121 

whether to bo kept as Depositary keeps his own goods 66 to 67 
expenses by whom borne . . . 121 

DEPOSITARY, Rights, Duties, and Res|M)nsibiIities 61, 79, 82, 82, 89, 92, 

$7, 102, 116 to 186 

keeping (b>o<ls as he kcej^s his own . . 66* to 67 

DEVIATION from Voyjige or Journey, Effect of . . 418, 609 

DILIGENCE, Degrees of . . . . . 11,16 

ordinary, what . • . • • 11 

slight, what . • . . • 16, 289 

evtraordiiiary, what • . • *16 

what riMpiirtMl in different Bailments . . ' • * 2$ 

ill Deposits . . . 62 to 80 

in eases of Finding . . .86 

in Mandates . . 173 to 187 

iif Quasi Mandates • . 189* to 190 

in Loans (Gratuitous) * 237 to 240 

in J^awns . 332 to 838, 842 

in cases of Hire of Things . 898, 899, 400 

^ of Services . . 429 

of Custody . . 448,444 

of Carriage of Goods * . 469 

in Innkeepers • 464 to 476 

in Postmasters . • 462, 466 

in Common Carriers . . . 671 

DISSOLUTION OF CONTRACT. (Nee ExTiNonsriMRNT.) 

of Mandates . . 202, 203, 206,207, 210,211 

of Hire of Things 418, 418 a, 419 

E. 

ENEMIES, Public, who arc deemed .... 26 

• Pirates are . . - • >26 

EVIDENCE. (Sre BuRiirx or Proof.) . 278, 454, 468, 629, 67$ 

EXECUTION, Pawns not liable to . • , • . . $6$ 

EXPENSES, by whom borne ..... 411 

• in Deposits . • • 121, t$la 

in Mandate 164, 19$, 196, 197 
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]BXP£NS£S — Continued* Siwww 

C . in Gratuitous Loans * . • 950,278,274 

in Pawns . . . • ‘ . 806 a, 357, 358 

in* eases of lllire . . . . 388,3.89,391,891.6 

EXTINGUISHMENT- OF CONTRACT, 

in Mandates . . . 202, 203, 206, 207 to 212 

in GniUiitoiis Loans . . . 257, 258, 277 

in Pawns 306, 859 to 366 

ill eases of Hire .... 418, 418 a, 419 

F. 

FACTORS, Duties and Rositoiisibility of . . 422, 455, 456 

FEMES COVERT, Contracts by and with, 

Deiiosits ... . . . . . .50 

Mandates . . . . . . 162 

(irntuitous Loans ... . . . . 229 

Pawns . . . .. . . .. . 302 

Hire . . • • . 380 

FKURYMEX, are Coiiimou Carriers .... 406 

FlNDKU, has^ordinarily no lien for expenses . . .121 a. 621 a 

but kis liir a rowanl oliered by the owner • . 121 a 

FlNDKU OF GOODS, Ui}i;lits, Duties, and Oblijratipiis of 85 to 88, 121 a, 

621 a 

when {jijilfy of Lan*cny . . .85 

FIRE, when Carrioi*s liable for Losses by . . . 507 a, 511, 528 

when Innkeepers nut liable . • . . .472 

FORCE, Irresistible, what is . . . . . ■ 25 

FORWARDING MERCHANT', not a Oaminon Carrier . ., 502 

FRAUD, whether <Jros« Netrligenec amounts to . , . . 19 to 23 

* eoiitroi^t for, Ille<;al . , . . . ' . . , 32 

in Deposits . . . . . . 59, 77 

' ill Mandates ....... 155 

ill Gratuitous Loans . . . . . 243 . 

in Pawns . ' . . . . . 355, 356 

in cases of Hire . . ... 390, 440 

FUNGIBLKS, what . • 284 


G. 

GARNISHMENT, Writ of, what, and when it lies . . . t 111. 

GRATUITOUS LOAN, Loan. GuA'triTors.) . 219 to 286* 

GRATUITOUS carrier. (SffcM.vxnATK), how and when 

responsible for Loss or Injury . . 173 to 176, 182 

GUPSS NEGLIGENCE, what 17 

whether equivalent to Fraud, 19, to 23, 549 a > 
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GUARDIAN, Depomt by, Effect of • . . . 109 

*GUKST AT AN INN, #o is deemed ,477 

HIRE, CONTRACT OF, 

definition of . . . . . • • 8, 368 

n‘(;ular and Irregular, Mr liat . *. 370 n, 4{5 o, 483 

giMieral Natiin* of ...... Il71 

I^-envoof 37‘ilo389 

IViri* or ..... 374 to 377 

illog.il * .... *378 to 383 

Right ot‘ l*lo<li*or to -t‘li ...... 3.fk0 

uiistak«‘ in. llth < t of ...... 381 

IlIRi: OF TIIINtlS * . .385 

ri^lits and Diitii*** of th<' l.i (ter . . 38J to 305 

Iraiiil in . . .....'. 300 

t'\|U‘nM>s l)\ 'ivfioin iioi ne . ^ . 388,380,301 

Rieht** and Duties ot Hirer .... 304 to 418 

sjieeial Frnpeity in liner ..... tlD4 

use h\ liner . . . . . . 503,396 

d‘ irive of Diligence . * . . . . . 508,399 

ivsponsiliilit) of liiiei (oi aets of his ServaiilM . . 4 OU to 408 

reHjmn«.|hllily (if Hirer for 1 .osh(*n , . . 108 to 413 

(liit\ of ] liter as to AniniaU ..... 405 

Use of the thing hiivd ..... 505, 306, 413 

ivititiitioii of thing hireil, how, and >vjieii . . . 414,415 

|i«nnieiit of Hire ..... 374 to 377 

^{lauiient jno tanhi in (MM’s of part-piTrorniaiiee 11 7, 4 1 7 «, 141, 141 a 
eMingiiishiiieiit ^f ContiaiM lor, Mh«il it . . 418 to 420 

Mho is liahfl* as IVineipal hir aetN .Servantif in Ciisesof 

hire ot things ’ . . * . . . 403, 403 A 

lllUE 'OF i.AROR AND SRUVK i:.S 

definition of . , . . . . • .' 421,429 

nature of ('ontrat t . * . . . 428, 424 

obligations find Duties of Kinplojcr . . . ' . 42%1 

lossen, by Mrlioii\ to be liorue .... 926 to 459 

obligations and Diitieii of Workmen . - 428,428/1,451 

degre(‘ of DihgcMii e reijiiin*d . . . 420, 431, 434 

skill, when and what n*«julred . . . . 431 to 436 

liahility of Workuieii lor Nonfeasaiiec .... 456 

part-pcrlonnanee, etrect of . 44 1. to 4 41 d 

HIRE f)F CUSTODY 442 to 437 

agisters of Cattle ...... 442, 449 

warehouse-men 442, 444 to 431 

wharfingers ...... 431 to 435 
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OF CUSTODY— C0ii/imi€d 
when Responsibility of Hirer beg^ and • 

SZCKPTKD CaSEH. 

Iniikeepen . i . 

who are •••••■ 
reason of cztraordinaiy responsibility, — Civil Law 
edict, Aaufir, CaupoMS^ ffc. 
damttuin fatale . • . • ’ 

responsibility not unlimited 
not responsible for theft by guests 
same doctrines adopted in continental jurispmdcnce 
/ante leyhe ..... 

liability, by French J^w .... 
rights and liabilities at Common Law . 
diligence rcTjuired, — obligation to receive 
negligence not to be proved by plaintiff 
rgsponribility not the same as that of common camera 
robbery by guest*s sgrvant • 

lien of innkeepers •• . * . 

who are guests • . • • 

boarders ..... 
boarding-houws . ., 

for what Goods liable «... 

delivery of Goods . . • » • 

what will exonerate .... 

statutory regulations . . # . 

factors and other RailifTi, Riglitn and Duties 
BIRE OF CARUIAGK OF GOODS. 

in eoniinon ca^(**< . . . . ' . 

by Private Persons . . . • 

ExCKrrKD CAbM. * 

PwtmasUrs . . . . * . 

origin of the office 
not personally responsible 
except for his own actions 
same rule as to mail contractors . 
liability of deputy postmaster for acts of clerks 
Common Carriegt . * ' . 

liability of, by the Civil Law . 

by the Common Law . 
who are Common Carriers 
who arc not .... 496,498, 

carriers by Land ..... 
carriers by Water .... 
joint Carrien . • • • . 

liability c( Canieis for acts of Servants . 


445 to 454 

464 to 488 
. 475 

464 to 467, 486 

464 

465 
466, 487 

466 a 
. 467 

468 
68 to 469 
470 to 488 
. 470 

471 

472 

473 
476,476 a 

477 
. 477 

475 a 

478, 481 

479, 487 
482 to 485 

485 
455, 456 

. 457 

• 457 


461 to 464 
. 461 

. 462 

. 463 

. 462 a 
463 

488 to 590 
488 

489 to 4941 
495 to 499 

499, 502 io 505 
496 

496, 501, 504 
506 

507, 507 a ' 
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HIRE OF CARRIAGE OF GOOT>S^ Continued. 
duties ami obligatioDB of Carrien 
risks of, at Common Law . . 

net of God, what . • * . 

)>eril8 of tho sea ..... 
loss by rats ..... 
collision of Ships . . . 51 

proximate causo of Loss looked to 
what Losses by Accidents Carriers arc liable for 
what is sufficient Seawortliinoss 
what are losses by the King’s Enemies 
«losB by Jettison by Compulsion of Enemy 
liability of Cerrien for Thefts by Crew . 
enui Probandi, whon on the Canior 
carriage of money ... 

loss of Goods stowed on deck 
oommencenient of Carrier's Ride 
carriers, who are also Warehouse-men 
carriers, who are also Forwarding Mcrehantl 
termination of Carrier's Risk 
delivery of Goods .... 

carriers, who are also Factors 
special Contrn(*ts and Notices of Carriers 
bills of Lading ^ • 

notices, Validity of ... . 

Carriers’ Act ..... 
notices, Nature and Eflect of . ' 
who arc bound by Notices 
who are not bound • . . * . 

rights and Duties growing out of Notices • 
eifect of Concealment or Fraud . 
concealment of tho Value of Goods . 
rights of the Carrici 'to inquire the Value 
concealment in cases of Notices . * 
cObet of Intentional Deception 
goods of Extraordinary Value, not paid for as such 
liability of Carrier, notwithstanding Notices 
waiver of the Notice 


2. 514, 


508 

510 

511 
518, 518 a 

515 ‘ 
607 ta 618 
5.15 
516 to 586 
584 

586 

587 

588 
586 

. « iio 

n ' 6I0« 

588 to 584 
. 585 , 58 , 5 ^ 
587,588 
. 588 
588tefU 
546 to 548 
549 to 554a 
550 
. 554 

554 a to 555 
555 to 558 
558 
559, 56^ 
561 to 568 
565, 565 a 

566 

567 


. 669 

569 

570^571, 571; a* 
572 


burden df Proof of Negligence, when on the owner of Goods 579 
excuse fbr Non-delivery of Goods . . . 574 to 577 

rarriaija of Slaves ..... 577,577a 

acts of Shipper excusing Non-delivery • . . 578, 579 

stoppage of Goods in transitu .... 580, 581 

demand of Goods by Person haring a Superior Title '• . 588 

acceptance not a bar*to 6h action for injury • • 88Sa 

average and Contribution, when allowed • 588 

BAILM. 58 
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BUUB QF CAIUUAGU GOODS— CWtniwJ. Bmimw 

* pouiicimation of Carrion by tiafid for Neceiiary Expenses 584 

general Rights of Camera, — special Property . . 585 

* ailvanced freight ' • • . 586 

freight, in cases of . . . . • • 587 to 589 

lien o88 

obligation of consignor to pay freight . . . 589 

imiE OF’CAKKlAliK OF PASSKXliEUS, ^ * 

pa^^enger-earricn ig general, (omiiiuii carrier^ as to baggage 499 

vhat is baggage ....... 499 

* whrthc^r owner of bngg.igr is rompctent to testify . . 499 a 

carriers of grMNls and ]la^sellgers . . ... >• .500 

holding out «iH public I an ieiN .... 500 

pnsseiigeiM articrs ii^ Land . * . . . 590 

eoiiitnciiceifteiit of the ilourncy. Duties on the * . .501 to 597 

|irf)grcss of tin* tfouriuy, Duties in the . . . 597 to OoO 

coaidniian, Duties of . . . . . . 598 

riilt) of till* Hotid . . . . ... • 599 

foot-passeiigeis, light to cross .... 599 ri 

tcriniiuitioii of the joiirim, Duties on the . . . 6oo 

lial)ilit> of Passciigcr-C«utieis by Land . ’ . 601 to ooa 

Qntti ptofninth ....... 601 a 

their Uiglits, lien ...... <>o.i, 60 | 

|iasseiiger-cnrrieis by Water . ^ . , Co > to 61.5 

passenger and C'airier Vi ssels in Inland Xa\igation . 0o5 

canal-boats ....... 606 

carrier >e^M*ls «»ii the Oivan ..... CU7 

eolli-itui. four sorts of ..... COM to C08 d 

coHmoii, wlieie the fault is iiiM mtable or uncertain . C09 

collision by pun* \* i hlciit, nr by the act of (hhI • . CIO 

pree,*iut ion, 1 tides ot . . . G 11, 611 a, Cl 1 5 

passongcr>ships, sLitutoi \ Regulations of . . .612 

HOYMKN are ('ommoii C'aiiiei.s ..... 496 

liyPOTIlEC.VTlDN. what IN in Chil Law .... 2»« 

1 . 

ICR. Stoppage by. is an inevitable ca.sua!ty . 511, 545 o 

ILLEGALITY of Contract . . . *. . • 32 

in Mandates .... ^58, 159, 189 

in Lotins . . •* . » 229 

in Pawns ... . . . 293 

in casest of Hire .... 380, 381 

INCREMENT and Profits in e.ws of Deposits ... 99 

in casc^ of Mandtitca . . . 194 

INDEMNITY by Mandator 197 



nrx>EX. 


ei8 

INEVITAnLE ACCIDENT, what b 


. 

INFANT, Hailmuiit# by or to 

50, 16S, 

m, m, 380 

di•po^^tll . * . . • . • 


. 50 

mandates • . * . 



* loans . . . . . « 


. 239. 

])awns ^ . . . » • . 

. 

. 302 

' him of Thtnjvs . . . . . 


• . 880 

INNKEKmi. {StL lliui. OK Custody.) 

• 

• 

INTEKFLEADEU, what 

. 

111.281 

in wli.it Ciisch it lias 

. llOtolll, 2H1 

lUKEtil LAU l)]:iM)sn\ uhat 


H4 

IKUESlsrillLK FOlU’K. what . 

• 

. 25 to 29 

J. 

f7KTTlS()\. wluMi (‘(iiitrihiili|^n 1«tr . 52 

.roixT cox ritvtT.s, Din.-toi* 

7, r».*io to 

5.12, 575, 583 

in 

. 

111 to 117 

in .... 

. 

, • 195 

in 

• 

4226 

L. 

LAIK'KNY, when V^inder oftidiMls jfuilty o!\ or not 


H.5 

J^lCNDKltf lSiL>htN , 111(1 ObliLMthiiw of 

. 

271 lo 271 

J-E\ C().M.M1S.S()KI V, what . 

. . 

. .145 

eirecl of . 

. 

345 

LIJ'^', Ihirrow or Iuh not any for IVior Ih'hf’* , 

. 

264 

of Workmen for Labor ami Services 


440 

«)f I’.iwiiee , ...» 


303, 801 

of Innkeeper .... 

. 

47G, 476a 

of ('oiinnon C’arrier 

. 

5H8, 604 

when waited .... 

. 

299 

LHfllTKK MLN arc Coninion Carrien 
LIMITATIONS, STA ri TE OF, 

• 

. 496 

how and when it .ipjiiies to I'.iwn'* 

. 

? .346, 347 

LOAN. ORATt'ITOUS. CONTRACT OF, 



* definition of . ... 


6, 219 to 223 

expciys of . 

• 

256 

* for joint U^nefit .... 

. 

. 228 

between what parties 

. 

229 

rights of Borrower 

. 

. 231 

use of the Thing .... 

. 

. 232,283 

when Use Personal « 

. 

281,235 

obligations of Borrower 

• 

236 
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GRATUITOUS CONTRACT OF 
diligence, Degree of, required* 
loiiee, when borrower responsible ibr 
•hiring Gtods in cascf of Fire 
restitution of, how and when 
precarious, what i# 
of accessorial Things * . 


Continued 


287 to 282 
. , . m to 245 

. . 245 to *251 

. . 257 to 270 

219, 220, 227, 258, 271 
. • . . 260 


joint Loan, effects of 

obligations of Lender 

concealment of Defects ... 

revocation of Loan .... 

burden of Proof, in cases of 

property, whether borrower has any in cases of 

iaternleader in cases of Loan .. .. . 

LOCATIO, Definition of .... 

LOSS, proximate cause of . . . 

LOST rilOJ-KKTT . ... 


.:^.267 
271 to 277 
. 275 

277 

. . .278 

279 

, 281, 282 
8,868 to 871, 421, 422 
515 

85 to 88, 121 a, 621 a 


M. 


MAIL COKTK ACTORS, how far responsible 
MANDATARY, 

whether be has a Special Property 
rights of action by . 

obligations and Duties uf 
whether liable for Nonfeasance 


when liable for iiu.Hfcasaiice 
MANDATE, CONTRACT OF, 
definition of . 

distinction between it aAd Deposit 

subject-matter of 

nature dt . . . 

exiMMisCs of . 

how connected with Agency 

interest of Mandator . 

fraud and Mistake in 

iUe[(hl, when 

conditional 

fpeeial, officious . . . 

who may bo |>artics to 
obligations of Mandatary 
degree of Diligence in cases of 
to do work 
to carry goods 
officious offer, Effect oC 
User and Misuser of 


. . . 462 a 

. 150 

. 151,152 

158, 159, 174 to 196 
IC-I to 171 
. 164 to 171 


5, 137 



178 , 


140 

141 
143 

. 154, 197 

146, 147 
151 

155, 156, 157 
. 158, 159 
161 
215 
162 

16S, 164 to 196 
186, 187 to 191 
175 to 181 
175 to 181 
* . 215 

188 
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MANDATE, CONTRACT* OF— CofUmued. MiiW 

indemnity to Mandatary . . • MO, 201 

death of Parties Jl^ffect of * . . 202^ to 206 

* dissolution of Contract ^ 202 tO 212 ' 

by Operation of Law . 202 to 208 

by Act of Parties 206 to 212 ' 

expenses, by mrUoiii boriio . * . . . , 154,127 

MANDATOR, Obligations of . . . . 196 to 20*1 

to pay cx [tenses . . . . ' 154, **197 

to iiideiiiiiify . . . . • * 198 

action by . • . . . 212, 213 

MARRIAGE, KfTcct of, in trasc's of Bailment - . . * . 20G 

MARRIED WOMEN, Bailments by or to. (iSec Pkmks CovRRT.) 
MINORS, (/ifec Infants.) . . . 162,189 

MISFEASANCE, Liability for, in Mandates . t 9, IGjl to 1 71 
MISTAKE 1^’ CClNnUACT, Etlcct of . . . 59,157,381 

MlStJSER by Depositary . . . • . 89 to 92 

by Mandatary ..... 170,188 

by Borrower ..... 253, 254, 255 

by Pawnee . . . . ... . • 351 

by Hirer 390,418 

MORTGAGE, luiw it ditTers from a Pawn .... 287 

Webb, what ...... 344 

MUTUCM,wliat ..... 47, 223, 283,;184, 439 

N.- 

NAVIGATION, Rules as to, of vessels in Kiiling . . 007 to 612 

NECES.SARy DEPOSIT.S . . . . .44,83 

• obligations in cases of . . . . . 44, 83 

NEGLIGENCE, ,I>egK.cii of . . 17 

• (See DlLUf£.\CK.) 

ordinary, wliat . . . .17 

slight, wliat . . ' . . . .17 

groi-s what . . ... 1 7 

whether erpiivalent to Fraud . . 19 to 23 

what Degree creates if Jability in Dc[H>8it8 to 60, 97 

in cases of finding Go^s ‘ *. 85 

in Mandates 172,186 

in Loans . 237, 289 

in Pawns 330, 342 

in Hire • 396, 899, 400 * 

' # exoepted Cases 400, 464, 408, 472 

NEGOTIABLE INSTRCMENf S, P»im of . ' . »«, SSI 

HEGOTIOEUM GESTOR,«hois .... St, 189 
NONFEASANCE, in caMs of Mandate . 9, 164 to 171 

in cases of Hire of Service e 436 
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Vb^CKS BY COMMON CARRIEKS, Effect of ‘ S54 to 673 

HUDVM FACTU|hl,«bati8 . • . . . 9 
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ORDINARY D1M0ENCI<; DefiniUon of 
ORniI»rAKY NKOIJftKNCE, •Definition of 
01'}J*'ICI()US t)FFKlt ill rases of Deposit, EiToct of 
in I'ose** of Mandate 

OFFICERS, PUmJC. Depfwubyorwith •. 

ill eomnioii eases . ^ . 

in Ciises of*Attaehnient 
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17 


, . 81,82 
. . 215 
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deposits in C'oiirt ..... 320, 621 
' ,* Si*f Ri VRxri: OrFicrns.) , 

ONUS' rUOJlANDI. (.s<7 Hi nm n op Vitoor.) 70, 212, 213, 278, 330, 

410, 4:>l, 520, 573 

OWNKRSini*, iivhen IlaiU*e for laltur and Nor\ices on the thing 
* heenmes owner or noU . . , 427 ci, 130 
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PART PEKK()KMAN(’E, of Work, ElTert of 
PART ENeJOYMUNTof riiing Hire.l . 
PASSWN(JKR CAURIERS, Duties and Liabilities 
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by Water ..... 

pawn' OR I'i.r.nci:, coNTUArr of* 

definilinii of .... 


of 


din'ereiiee Iron* a Mortgage 
essenee of , • . 


417. 411 to 111 // 
417. ill to Itl ft 


500 to 605 
605 to 613 
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200 to 202 


projH'rty, what in IMeilger 
ill Pledgee 

aei'esMiri.il things in eases of i 

what eannot he pawned 

whether Fiitiiie Interest (.in bo |)awned 

title of Paw ner, what stillieient 

of Negoliahlo Iii>tniiueiits 

delivery of Pawn 

redeli\ery to Owner, ElVeet of 

waiver of Pledge, what is 
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by and Wtwoen what Part ion 

rights of Pawnee * . * • 

ndaiiier for another Debt, when 

expenses, hy whom to Im' borne* . 

sale of Pawn, when and how . 


. • . 291 

307 to 311 
. 292 

293 
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295 
296, 323 
. 297,;S98 
« . .299 

• 299 

800, 301 
302 

,803 to 312, 314 to 321 
301, 305, 314 
. 306,806 0,357,358 
. 308 to 321, 350* 
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’ ' ' Fracecd* of Sale of, how dMtributaUe . .. . ^ Sj^i' si(9 

transfer of Pawi^ by rawnor' . « , 

transfer of, by Pawnee . • . ^ 311, 312, 382 to S!t9 

use of Pawn by Pawnee . . ^ * 929 to 832 

*duttes an<l Obligations of Pawnee *• ' , • ^ 332 

degn^c of Care and Diligence - . " ^ ' 3»32, 342 

presumption in case pf Theft . . . • . 333^ to 980 

restitution of Pawn ... 332 t<^34J. 

refusal to re>tore, KlFev't of . . . 4 . '• 342 

aceoiint by Pawnee . . . ' . . . 343 

rights of Pawner . - . . . ... 345 

redemption of Pawn . . . • 845 to 350 

pivseriptioii, <ir Statute of Limitatioii.s in Qose of Pawns . 340, 347 

f<ale of J*uwiis*befrjre Kedeinptioii . ... .» 342 

right of Action li}* Pawner ..... 't«1l 

by JViwiiee . . 3<*a, 304, 314 to 31H, 332 

against Strang<T .... 3n3, 952 

seizure of Pawn on Atlachniciif . . . . ' . 306 

<111 Kx(*ctition . . . . . * 3.53 

fraud and Concealment in . . . 355, 850 

PAWNKK, Uights and Duties of .... 303 to 354 

<leteiiti<iii for other j)ebt.s ..... 304, 305 

actions by . . . . • 303, 315,J}10, 352 

#lranster or Pawn by ...... 322 to .322 
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diith's of . . . . . 324 , 332, 342, 343 
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PIG.NCS, what ill Civil Law 280, 208 
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in lA>ans . . ^ . . . . 257, 261 
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in Hire of Things ...... 415 

PLEDGE. (SeeVAvrs.) , . . . . 286 to 368 
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FB£CARlbUS LOAN (Precarium) . 219, 220, 227, 258, 271 

PBESCBI^ION in cases of Pawns . . . . 846,847 

^ (See LiMiTATioxs.) * 

FfiESUMl’TlQN of Fraud from Oross Negligence . . 19 to 28 

from theft ... 88, 89, B8S to 889' 

against Innkeepers in cases of Loss . 472, 478 
FHICK OK COMPENSATION in cases of Hire . 374 to 378 
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' Things as to Acts of Servants .... 408 to 405 

PRIVILEGED CUEDITOUS . . ' . . . 312,318 

PRIZE AGENTS, Kes[ionsibility and Duties of . . • 619 

PROOF. (See RuiioK^r of Puoof.) 

' PROPERTY, ^ 

confusion, ROeot of . . . . « . . 40 

PROPERTY, SPECIAL, who has in Bailments, 

whether Depositary . . • 93 to 96 

whether Mandatary . . . 150 

whether Boribwer . . . .279 

l>awnee has . . . 307, 327, 852 

h^er has .... 276, 394, 422 
eoiiimon carrier has . . . 585 a 

PROXIMATE CAUSE OF LOSS, when looked to . . 515 
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whether a Peril of the Sea 
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REGULAR AND IRREGULAR depo^it, what . 

# contract of Hire, what 

REMEDi^, b, DepoMtarjr .... 
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by Factor and Consignee 
by Mandator . . . *. 

by Mandatary .... 
by Borrower ..... 
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by Pawnor and Pawnee 802 

RESTITUTION OF BAILMENTS, 
of De.p<Mit 


K5 

1M9 to 191 
613 to 625 


408, 482, 444, 518 
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. 345 to 350 

84 

370 a, 415 a, 439 
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422 a 
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. 152, 154 
. 271, 272, 280 
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815, 849, 850, 852 
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RESTITUTION OF BAILMENTS— Confinun/. 

of l^fjllldAtO • • ■ • « 

of Lovi 

of Fawn ..... 

^ of Thing Hired .41 

RETAINER FOR FlUOR DEBT. 

in Dejiosita ...... 

in Ciatuitous Loans . . . ^ » 

in cases of Pawn . 

REVENUE OFFICERS, BAILMENT ON SEIZURE BY, 
rcspoiisihility and Duties of 
REVOCATION. (Nr Ar i hoiuty.) 

In cases of Deposit ..... 


. lit 
t67to9M 
SS» to'Ml 
414, 41S, 4IS a 

, • . 1«. 

‘ . m, 805, s!14 * 


of Mandate 
of L(Kin 

by Act of I’artics 
by operation of Law 
by Deatli 
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by Bankruptcy 
ROBBERY, Definition of 
is I'w Major 


when Borrower liable for Loss by 
when Hirer liable for I^ss by 
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209 to 319 
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202, 207, 210, 815, 41R, 418<I 
107 to in. 202, 210,418,418a 
. 202 to 200, 419 

109,208 
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. 211 
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98 

V . . . ■ 289 

.419 
. 472,478 
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SALE of Deposit Without authority, ElTect of . . .100, 101 ^ 

of Pawn, when Pawnee may make . . 308 to 821, 850 ' 

SALVAGE, what it is . . . • . . . 629 

allowed for Services on the Sea . . * . • 629 

nut allowed for Services on Land . . 121 a, note 

SALVORS, Duties and Responsibility of, in respect to Salvage 
Property ....... ^ci3»toC24 

BEALED DEPOSITS ..... t 92 
SEAWORTHINESS, what is sulUcient In case of Carriers .. . 524 

SEQUESTRATIONS, what . . 45 

SERVANTS, ACT OF, 

when Master liable for or not 400 to 404 

when Hirer of Coach liable for . . . 403 to 409 

innkeepers,* when liable for • ... 465, 488, 482, 489 ^ 

common Carriers, when liable for . » . . • 507 

SHERIFFS,' deposits bj, on Attachments, Effect of . . 124 to 189 


400 to 404 
403 to 409 
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507 ^ 
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^tADPtOWS^BS aro bommon Camera . ’ - 496,501 

tolPS^ Iilvf of Hie Sea, to avoid rollinioos . ^ . • 607 to 610 

SHIPWIIECK i« deemed an Inevitable Accident • . .25, 29 
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.SKILL, wbon Bailee rCsponaiblo fov want of 176, 178ai| 481 l(l6 

.* in cases of Mandate «... 173 to 163 

. ; of llir^f Labor . . . 46110 486 

StiAVE, whe^ Bailee liable for Escape of 216", 217, 577 

SLIGHT DILIGENCE, defimtion of .. .. 11,16 

SLIGHJ NEGLIGENCE, .‘(bfinicton of . . .17 

^FECIAL CONTllACT. Contjiact, Special.) 

BPKteliJ. PROPERTY. (^ePtiopEUTr. Si-j.< iau) 

SPONTANKOUB AND OFFICIOUS UPPER, Effect of 

ill DuposiW . . . ' . . 81, 82 

in Mandates ....... 215 

STAG!*; PBOPKIETOBS, liability of . . 498 to 501, 599 to 603 

STATUTE OF LIMITATIONS. Limitations.) . 235,236 

STEAMBOAT PllOPKIETOUS, how iUr Common Carriers 496,409, 500 
STOPPAGE IN TKANSITU .... 580,581 

T. 

TEAMifrEttS arc Common Ctirrtirs . . . 490 

THEFT, pn%’ato, not I ia sMajm . . . . .27 

when presampti^e ul Ni'i'ligciicc . . 38, 39, 88, 3.33 to 339 

b\ Bank OOicers . • . . . . .88 

ill Cast's of DcjiOAit • • . • . 88 

of Loans . . . 239 

* of Hire of Things • . . . . f 06, 107 

fnmi Inns . . • . ' . ^ , . 470 

fnmi Carriers .... 488, 489, 569 
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by Leiulor ...... 282 

by Pawner ...... 350 

by Pawnee .... 309, 322 to 339 

TRANSIT OF GOODS, when ended .... 538 
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(See CosivKRSiox or Tamoa Bazlsd.) 
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VALUATION OF TIllMiS DAIT.ED, cm*ct of 

, 
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